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Introduction

Welcome to the 46th edition of the Consent Manual — the only comprehensive guide to patient 
consent for medical treatment and related health care law in California. The Consent Manual 
goes beyond the basics of consent for adults and minors, covering topics such as patients’ 
rights, advance directives, mental health law, health information privacy law, hospital reporting 
requirements, and other related health care law.

The California Hospital Association publishes this manual for use by the health care community 
as they assist patients in making informed decisions about their medical care. The manual takes 
complicated laws and explains them in clear and concise language. The Consent Manual tells you 
exactly what the law requires and what you need to do to comply. 

The manual can be used by a wide range of personnel: administrators, risk managers, health 
information and admissions staff, privacy officers, health care attorneys, physicians and nurses, 
emergency room staff, clinic managers, social workers, quality managers and others within a 
hospital or health care facility. It also is a useful tool for those who develop health care policy and 
provide counsel to health care facilities. 

This edition of the Consent Manual reflects changes in state and federal legislation, regulations and 
judicial decisions through January 2019. Relevant regulations have been incorporated along with 
new state laws. 

More than 100 forms and appendices, and several posters required by law, can be found at the 
back of the manual and online at www.calhospital.org/free-resources. 

We are pleased to publish this manual as a service to our members and others. We hope you 
find it useful.

Lois J. Richardson, Esq. 
Vice President and Legal Counsel 
Editor, Consent Manual, 46th Edition 
(916) 552-7611 
lrichardson@calhospital.org

Information contained in the Consent Manual should not be construed as legal advice or used to resolve legal problems by health 

care facilities or practitioners without consulting legal counsel. A health care facility may want to accept all or some of the Consent 

Manual as part of its standard operating policy. If so, the hospital or health facility’s legal counsel and its board of trustees should 

review such policies.

http://www.calhospital.org/free-resources
mailto:lrichardson%40calhospital.org?subject=


All of the laws discussed in the Consent Manual can be 
found on the Internet.

I. FEDERAL LAW

A federal statute is written by a United States Senator or 
Representative. It is voted on by the United States Senate 
and the House of Representatives, and then signed by the 
President. A federal statute is referenced like this: 42 U.S.C. 
Section 1395. “U.S.C.” stands for “United States Code.” 
Federal statutes may be found at www.gpo.gov/fdsys or at 
www.law.cornell.edu.

A federal regulation is written by a federal agency such 
as the U.S. Department of Health and Human Services 
or the U.S. Food and Drug Administration. The proposed 
regulation is published in the Federal Register, along with 
an explanation (called the “preamble”) of the regulation, 
so that the general public and lobbyists may comment on 
it. The federal agency must summarize and respond to 
each comment it receives on the proposed regulation. The 
agency may or may not make changes to the proposed 
regulation based on the comments. The final regulation is 
also published in the Federal Register. A federal regulation 
is referenced like this: 42 C.F.R. Section 482.1 or 42 C.F.R. 
Part 2. “C.F.R.” stands for “Code of Federal Regulations.” 
Federal regulations may be found at www.gpo.gov/
fdsys or at www.ecfr.gov. The preamble, however, is only 
published in the Federal Register and not in the Code of 
Federal Regulations. The Federal Register may be found 
at www.gpo.gov/fdsys or at www.federalregister.gov.

The Centers for Medicare & Medicaid Services (CMS) 
publishes its Interpretive Guidelines on the internet. The 
Interpretive Guidelines include information for surveyors 
on how CMS interprets the Conditions of Participation, 
and instructions for surveyors on how to assess hospitals’ 
compliance with the Conditions of Participation. They may 
be found at www.cms.gov/Regulations-and-Guidance/
Guidance/Manuals/Internet-Only-Manuals-IOMs.html 
(click on Publication 100-07, “State Operations Manual, 
then “Appendices Table of Contents”). There are several 

appendices that hospitals will find useful, for example, A 
(hospitals), AA (psychiatric hospitals), V (EMTALA), and W 
(critical access hospitals).

A federal law must be obeyed throughout the United 
States, including in California, unless the federal law 
expressly states otherwise. As a general rule, if a federal 
law conflicts with a state law, the federal law prevails, 
unless the federal law expressly states otherwise. 

If there is no conflict, such as when one law is stricter 
but they don’t actually conflict with each other, both laws 
generally must be followed. For example, under the Health 
Insurance Portability and Accountability Act of 1996 
(HIPAA), the federal law states that providers must conform 
to whichever provision of federal or state law provides 
patients with greater privacy protection or gives them 
greater access to their medical information.

II. STATE LAW

A state statute is written by a California Senator or 
Assembly Member. It is voted on by the California Senate 
and Assembly, and then signed by the Governor. A state 
statute is referenced like this: Civil Code Section 56 or 
Health and Safety Code Section 819. State statutes may 
be found at www.leginfo.legislature.ca.gov. Proposed laws 
(Assembly Bills and Senate Bills) may also be found at 
this website.

A state regulation is written by a state agency such as the 
California Department of Public Health or the California 
Department of Managed Health Care. A short description 
of the proposed regulation is published in the California 
Regulatory Notice Register, more commonly called the 
Z Register, so that the general public and lobbyists may 
request a copy of the exact text of the proposed regulation 
and comment on it. The state agency must summarize 
and respond to each comment it receives on the proposed 
regulation. The agency may or may not make changes to 
the proposed regulation based on the comments. A notice 
that the final regulation has been officially adopted is also 
published in the Z Register. The Z Register may be found at 
www.oal.ca.gov/notice_register.htm.

Where to Find Laws 
Referenced in the Manual

http://www.gpo.gov/fdsys
http://www.law.cornell.edu
http://www.gpo.gov/fdsys
http://www.gpo.gov/fdsys
http://www.ecfr.gov
http://www.gpo.gov/fdsys
http://www.federalregister.gov
http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Internet-Only-Manuals-IOMs.html
http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Internet-Only-Manuals-IOMs.html
http://www.leginfo.legislature.ca.gov
http://www.oal.ca.gov/notice_register.htm


CHA         Where to Find Laws Referenced in the Manual

A state regulation is referenced like this: Title 22, C.C.R., 
Section 70707. “C.C.R.” stands for “California Code of 
Regulations.” State regulations may be found at www.
calregs.com.

A state law must be obeyed in California only. As a general 
rule, if a California law conflicts with a federal law, the 
federal law prevails, unless the federal law expressly states 
otherwise. (If there is no conflict, such as when one law is 
stricter but they don’t actually conflict with each other, both 
laws generally must be followed.)

http://www.calregs.com
http://www.calregs.com


1. PATIENTS’ RIGHTS AND INTERPRETER  

 SERVICES

1-AS Patient Rights (Combines Title 22 and other   
 California laws, The Joint Commission and   
 Medicare Conditions of Participation requirements)

2. BASIC PRINCIPLES OF CONSENT

1-1S Consent to Surgery or Special Procedure*
1-2S Informed Consent to Surgery or Special   
 Procedure*

3. WHO MAY CONSENT FOR ADULTS  

 LACKING CAPACITY

2-A Consent Requirements for Medical Treatment of  
 Adults
2-C Selection of Health Care Surrogates with the  
 Assistance of Health Care Professionals —  
 Sample Policy
2-D Health Care for Unrepresented Patients
2-E Considerations for Revising the Hospital’s  
 Policy & Procedure Regarding Decision Making  
 for Unrepresented Patients
3-1S Advance Health Care Directive*

4. WHO MAY CONSENT FOR MINOR   

 PATIENTS

2-1S Self-Sufficient Minor Information
2-2S Caregiver’s Authorization Affidavit
2-3S Authorization for Third Party to Consent to  
 Treatment of Minor Lacking Capacity to Consent 
2-B Consent Requirements for Medical Treatment of  
 Minors*

5. TREATMENTS THAT REQUIRE SPECIAL  

 CONSENT

4-1 Transfusion Information Form
4-3S  Authorization for and Consent to Hysterectomy
4-4  Employee or Medical Staff Member Statement
4-5S  Release from Responsibility for Treatment of  
  Miscarriage or Partial Abortion
4-6S  Consent to Reuse of Hemodialysis Filters
4-7S Consent to Receive Antipsychotic Medications
4-8S  Consent to Donation of Sperm, Ova or Embryos
4-9S  Consent to Implantation of Sperm, Ova or   
 Embryos
4-11S  Directive Regarding Embryo Disposition 
4-AS  A Patient’s Guide to Blood Transfusion
4-BS  Be Informed (Breast Cancer)
4-CS  Be Informed (Prostate Cancer)
23-1S  Consent for the HIV Test
23-2S  Refusal to Consent to Communicable   
  Disease Testing/Refusal to Receive Results of  
  Communicable Disease Testing

6. REFUSAL OF TREATMENT AND  

 END-OF-LIFE ISSUES

5-1S  Refusal to Permit Medical Treatment
5-2S  Refusal of Blood Products
5-3S  Leaving Hospital Against Medical Advice
5-4S  Request Regarding Resuscitative Measures
5-5S  Request for an Aid-In-Dying Drug to End My Life    
 in a Humane and Dignified Manner
5-6S  Final Attestation for an Aid-In-Dying Drug to End    
 My Life in a Humane and Dignified Manner
5-7  End-of-Life Option Act Attending Physician  
  Checklist & Compliance Form
5-8  End-of-Life Option Act Consulting Physician  
  Compliance Form
5-9  End-of-Life Option Act Attending Physician  
  Follow-Up Form
5-A  Guidelines for Policies Pertaining to Withholding  
  and Withdrawing Life-Sustaining Treatment
5-B  Physician Orders for Life-Sustaining Treatment  
 (POLST)

These documents are provided in English in the back of the manual. All forms, including Spanish versions, when available, 
can be found online for CHA members at www.calhospital.org/free-resources. “S” denotes that the form is provided in 
English and Spanish.

List of Forms and Appendices 
by Chapter

* Indicates forms that are new or revised in this edition. 

http://www.calhospital.org/free-resources


7. THE MEDICAL RECORD

14-1 Agreement for Facsimile Transmission of Psychiatric  
 Records

8. HEALTH INFORMATION PRIVACY BASICS

16-1S Authorization for Use or Disclosure of Health  
 Information
16-2S Request to Withhold Public Release of Information
24-3S Consent to Photograph
24-4S Consent to Photograph and Authorization for  
 Use or Disclosure*

9. MEDICAL PROCEDURES AND    

 INTERROGATIONS REQUESTED BY LAW  

 ENFORCEMENT

6-1S Blood Test Request by Peace Officer*
6-2 Medical Evaluation Request by Peace Officer
6-3 Warrantless Medical Search Request by Peace  
 Officer (When Subject Refuses to Consent)
6-A Collection and Handling of Blood Samples   
 (Pursuant to Vehicle Code Section 23612)

10. RESEARCH ON HUMAN SUBJECTS

7-1S Experimental Subject’s Bill of Rights

11. ADMISSION AND REGISTRATION   

 DOCUMENTS, ARBITRATION AND LIENS

8-1S Conditions of Admission
8-2S Notice of Lien
8-3S Assignment of Proceeds of Claim
8-4S Mutual Arbitration Agreement
8-5S Sample Arbitration Clause

12. DISCHARGE PLANNING, PATIENT   

 TRANSFERS AND RELATED ISSUES

9-1S Patient Refusal of Transfer
9-2 Transfer Summary (Transfer from Acute  
 Hospital to SNF)
9-3S Consent to Transfer for Medical Treatment
9-4 Physician Certification
9-5 Physician Authorization for Transfer
9-6S Patient Refusal of Further Medical Treatment
9-7S Patient Transfer Acknowledgment
9-8S Patient Request for Transfer or Discharge
9-9S Notice for Emergency Room
9-10S Temporary Absence Release
9-11S Consent for Participation in Patient Outing
10-1S Authorization for Release of a Minor
10-2S Acknowledgment of Release of a Minor
10-3S Release of a Child Under 8 Years of Age
13-3S Aftercare Plan

CHA         List of Forms and Appendixes by Chapter

13. MATERNITY AND NEWBORN ISSUES

10-4S Newborn Family Medical History Questionnaire
10-5S Refusal to Permit Rho(D)-Immune Globulin   
 Administration
10-6S Refusal to Permit Administration of an Approved  
 Prophylactic Agent to the Eyes of Newborn
10-7S Consultation Regarding Length of Stay After  
 Childbirth
10-AS Baby Stalking Sign
10-BS Safe Surrender Site Sign
10-CS Obstetrical Care Notice
24-5S Request for Presence of Observer During   
 Childbirth/Medical Procedure

14. DEATH, AUTOPSIES AND ANATOMICAL  

 GIFTS

11-1S Authorization for Autopsy
11-2S Authorization for Anatomical Gift
11-3S Delivery of Personal Property of Deceased Patient

15. VOLUNTARY ADMISSION AND  

 INVOLUNTARY DETAINMENT FOR  

 MENTAL HEALTH TREATMENT

12-1S Request for Voluntary Admission and  
 Authorization for Treatment
12-2 Statement of Professional Person Responsible for  
 Minor’s Admission
12-3S Notice to Minors
12-4 Certificate of Admitting Physician
12-5 Application of Involuntary Admission — Inebriates
12-6S Notice of Certification for Intensive Treatment
12-7S Advisement of Rights — Involuntary Patient
12-8S Leave of Absence from Psychiatric Service
12-9S Request for Release from Involuntary Treatment
12-10S Notice of Certification to Second Involuntary  
 14-Day Period for Intensive Treatment  —  
 Suicidal Patient
12-11 Petition for Postcertification Treatment of   
 Imminently Dangerous Person
12-12 Detention of Patient with Psychiatric Emergency  
 in a Nondesignated Health Facility (Health and  
 Safety Code Section 1799.111)
12-A Summary of the Lanterman-Petris-Short Act’s  
 Provisions for Involuntary Evaluation and Treatment  
 and Right of Review

16. MENTAL HEALTH PATIENTS: RIGHTS AND  

 REPORTING REQUIREMENTS

13-3S Aftercare Plan
13-4 Notice to Law Enforcement Agency: Release of  
 Person From Hospital From Whom a Firearm or  
 Other Deadly Weapon Was Confiscated
13-5S Notice to Patient: Procedure for Return of   
 Confiscated Weapon(s)

* Indicates forms that are new or revised in this edition. 



List of Forms and Appendixes by Chapter        CHA

17. ASSAULT AND ABUSE REPORTING   

 REQUIREMENTS

19-2 Employee Acknowledgment of Child Abuse and  
 Neglect Reporting Obligations
19-3 Report of Injury or Condition Resulting From  
 Neglect or Abuse (To a Patient Received From a  
 Licensed Health Facility)
19-4 Employee Acknowledgment of Elder and   
 Dependent Adult Abuse Reporting Obligations
19-A Assault and Abuse Reporting Requirements

18. REPORTING COMMUNICABLE DISEASES  

 AND OTHER PATIENT CONDITIONS

No forms are associated with chapter 18.

19. ADVERSE EVENTS AND INCIDENT   

 REPORTS

20-1 Adverse Event Report Form — Sample
21-1 Incident Report
21-2 Report to Attorney
25-A Report of a Hospital Death Associated With   
 Restraint or Seclusion

20. OTHER ISSUES

24-1S Release of Side Rails
24-2S Permit for Using Electrical Appliances

* Indicates forms that are new or revised in this edition. 



Signage Requirements

California hospitals are required to post the following signs regarding patient rights and consent-related matters. (See the 2019 
edition of CHA’s California Hospital Compliance Manual for a complete list of hospital required signage.)

HOW TO OBTAIN SIGNS:

These signs may also be downloaded from CHA at www.calhospital.org/free-resources. Many signs are available in English 
and Spanish.

NOTE: This list includes only signs regarding patient rights and consent-related matters discussed in this manual. Hospitals 
must also post information regarding their license, elevator permits, various employee matters, etc. (See CHA’s California 
Hospital Compliance Manual for a complete list of hospital signage requirements.)

SIGN REQUIREMENTS APPENDIX OR FORM CHAPTER

Abandoned newborn or safe surrender site Safe Surrender Site (CHA Appendix 10-BS) 13

Abortion, no provision of No sign available — See chapter 5 for more information 5

Baby stalking (optional) Baby Stalking (CHA Appendix 10-AS) 13

Breast cancer screening or biopsy site Be Informed (Breast Cancer) (CHA Appendix 4-BS) 5

Chargemaster availability No sign available — See chapter 11 for more information 11

Charity care and discount payment 
policy notice

No sign available — See chapter 11 for more information; 
see CHA website for sample signs

11

Crime against nursing facility resident: 
reporting obligations and anti-retaliation

See chapter 17 for website where sample signs may 
be found

17

EMTALA signs Notice for Emergency Room (CHA Form 9-9S) 12

Infant feeding policy No sign available — See chapter 13 for more information 13

Interpreter services
See chapter 1 for more information and a website for where 
some sample signs may be found

1

Mental health patient complaint procedure Patients’ Rights (CHA Form 13-1S) 16

Mental health patient’s rights poster Patients’ Rights 16

© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N  (3/17)      1 of 2
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CHA  Signage Requirements 

SIGN REQUIREMENTS APPENDIX OR FORM CHAPTER

Nondiscrimination and accessibility See chapter 1 for website where sample signs may be found 1

Notice of Privacy Practices
Model Notice of Privacy Practices  
(CHA Forms 15-2S and 15-3S) in CHA’s California Health 
Information Privacy Manual

8

Obstetrical care notice Obstetrical Care Notice (CHA Appendix 10-C) 13

Outpatient prostate cancer screening or 
treatment site

Be Informed (Prostate Cancer) (CHA Appendix 4-CS) 5

Patient complaints/grievances Patients’ Rights (CHA Appendix 1-AS) 1

Patients’ rights Patients’ Rights (CHA Appendix 1-AS) 1

Pharmacy (emergency contraception) No sign available — See chapter 5 for more information 5

Proposition 65 (chemicals known 
to the state to cause cancer or 
reproductive toxicity)

No sign available — See chapter 5 for more information 5

Smoking No sign available — See chapter 20 for more information 20



The following information must be given to the patient or patient’s legal representative.

REQUIREMENT CHAPTER

Advance directives — “Your Right to Make Decisions about Medical Treatment” and other advance 
directive information 1

Ancillary health service freedom of choice 11

Blood — receipt of infected blood or blood product 18

Brain death handout (for families) 14

Breast cancer — patients treated for 5

Breastfeeding information 13

Cancer Registry reporting information for patient 18

Certification review hearing  — notify family of 15

Charity care and discount payment policy notice 11

Child car seat information 12

Community-based long-term care resources — provide this information to patients anticipated to 
need long-term care upon discharge

12

Complaint process 1

Confidentiality — Notice of Privacy Practices 8

Continuing health care requirements following discharge 1, 12

Dental restorative materials 5

End-of-life treatment options 6

“Experimental Subject’s Bill of Rights” 10

Fetal ultrasound for keepsake purposes 13

Firearms — notify specific mental health patients of their inability to possess a firearm 16

Genetic disease screening program for newborns 13

Grievance process — notice of 1

Gynecological exam — patient undergoing annual exam 5

HIV information to prenatal care patient 13

HIV test information to HIV test subjects 5

Immunization information 5

Involuntary detainment — advisement to persons involuntarily detained 15

Lack of in-house physician coverage 11

Patient Handouts or Other 
Informational Requirements

© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N  (3/19)      1 of 2
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CHA  Patient Handouts or Other Informational Requirements 

REQUIREMENT CHAPTER

Mastectomy patients — length of stay 12

Maternal mental health education 13

Maternity patients — length of stay 12, 13

Medical questionnaire to person abandoning a newborn (“safe surrender”) 13

Medication error 19

Medications — information to involuntarily detained patient regarding medications 15

Mental health patient aftercare plan 12, 16

Mental health patient alleges sexual contact with previous therapist — handout 16

Mental health patient’s rights notice and statement upon leaving 16

Mental health treatment of a minor — prior to admission of a minor for mental health treatment, 
facility must give (a) a full explanation of the facility’s treatment philosophy, (b) information about 
independent clinical review, and (c) Department of Mental Health booklet regarding rights of minors in 
mental health facilities

15

Midwife’s clients 13

Newborn genetic disease and hearing screening information 13

NOTICE Act (about observation status) 12

Notice of financial responsibility 11

Notice of Privacy Practices 8

Observation patient notices 12

Outcomes of care and unanticipated outcomes 19

Outpatient clinic — service available at another location 11

Patient rights and responsibilities — also, must ask patient if he/she wants next of kin or agent to be 
given patient rights materials

1

Physician ownership notice 11

Post-discharge providers 12

Prenatal ultrasound for keepsake purposes 13

Prostate exam — patient undergoing 5

Right to certification review hearing or writ of habeas corpus, right to counsel 15

Safe — notice of fireproof safe (optional) 20

Severe chronic intractable pain 5

Sexual assault victim rights 17

Shaken baby syndrome information 13

Sudden infant death syndrome information 13

Transfers — must notify patent or person legally responsible for a patient prior to transfer 12

Transfers — reason for a transfer or refusal to provide emergency services, right to emergency 
services without regard to ability to pay

12

Vaccine information 5

Visitation policy 1

© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N



Reporting Requirements 
(Reporting Information to Parties Other Than the Patient)

REQUIREMENT CHAPTER

Abortion 5

Adverse events 19

Animal bites 18

Birth certificate 13

Blood transfusion reactions 19

Burn and smoke inhalation injury 18

Cancer 18

Child abuse or neglect 17

Communicable diseases 18

Convulsive therapy — quarterly reports 5

Coroner 14

Dangerous patient — duty to warn potential victims and/or law enforcement of dangerous patient 16

Death certificate 14

Death in restraint or seclusion — report to Centers for Medicare & Medicaid Services 19

Deaths, no next of kin — report to county public administrator 14

Denial of mental health patient’s rights 16

Discharge or escape of specified mental health patients — report to law enforcement 16

Elder or dependent adult abuse or neglect 17

Fetal death — certificate of fetal death/certificate of still birth 14

© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N  (3/19)      1 of 3



CHA  Reporting Requirements 

2 of 3      (3/19)

REQUIREMENT CHAPTER

Hysterectomies — quarterly reports to California Department of Public Health 5

Infant security policy — must be sent to California Department of Public Health every two years 13

Injury by firearm or assaultive/abusive conduct 17

Injury or condition resulting from abuse or neglect in a patient transferred from another health facility 17

Institutional Review Board — changes in membership 10

Interpreter policy — must be sent to California Department of Public Health annually 1

Involuntarily detained minor or admission of other mental health patient — notify family 15, 16

Lapses of consciousness — disorders characterized by 18

Maternity patient transferred to hospital by midwife 13

Medical device tracking information to device manufacturer 19

Medical devices — incidents involving medical devices reasonably believed to have caused or 
contributed to the serious injury or death of a patient

19

Medication error 19

Mental health patient escape or disappearance — notify law enforcement 16

Mental health patient’s release, transfer, serious illness, injury or death — notify next of kin 16

Mental health patients’ rights denial — quarterly report to California Department of Mental Health 16

Minor — release of a minor to a person other than parent, relative or other person with  
legal custody — report to Department of Social Services

12

Minors admitted for mental health treatment — annual report to California Department of  
Health Care Services

15

Newborn screening specimen not obtained 13

Notification of enrollee’s health plan 12

Occupational injury/illness 18

Organ procurement organization — notify of impending death 14

Parkinson’s Disease 18

Paternity — declaration of paternity 13

Patient transfers — annual reports to California Department of Public Health 12

© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N



Reporting Requirements        CHA

REQUIREMENT CHAPTER

Pesticide poisoning 18

Prenatal and newborn disorders (Rhesus (Rh) hemolytic disease, neural tube defects, chromosomal 
defects, hereditary hemoglobinopathies, phenylketonuria, hypothyroidism, galactosemia and others)

13

Property of involuntarily detained patient — report to Superior Court 15

Psychosurgery — quarterly reports 5

Release of patient — notification to peace officer of release of patient 16

Reportable diseases and conditions (such as communicable diseases) 18

Research not conducted according to IRB requirements 10

Research with unexpected serious harm 10

Residential care facility for the elderly (unlicensed or unsafe) 12

Restraint and seclusion data — report to state 16

Reye’s syndrome 18

Rights of mental health patients — report violations 16

Sexual assault/rape 17

Specified mental health patients — report to California Department of Justice (firearms prohibition) 16

Sterilization — quarterly reports to the California Department of Public Health 5

Suspicious death — notify coroner 14

Transfer of patient with unstabilized emergency condition in violation of EMTALA —  
report to Centers for Medicare & Medicaid Services

12

Transfusion reactions 19

Tubal ligations, vasectomies, hysterectomies — quarterly reports to the California  
Department of Public Health

5

Tuberculosis — active 18

Unconscious patient in ER — make reasonable efforts to contact patient’s agent,  
surrogate or family member upon presentation

1

Unusual occurrence 18, 19

Vaccination — adverse reaction to vaccination 18
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I. INTRODUCTION 

An adult who is mentally competent has the fundamental 
right of self-determination — that is, he or she has the 
right to determine what happens to his or her body. Thus, 
patients have the right to make decisions about medical 
treatment that is offered or recommended. Both state and 
federal law require that hospitals tell patients about their 
rights, so they can better exercise them. 

This chapter describes the rights that apply to all hospital 
patients. The laws granting special rights to patients 
receiving psychiatric care are described in chapters 15 and 
16. Patient privacy rights are described in chapter 8. (For 
information about skilled nursing facility patient rights, see 
42 C.F.R. Section 483.10; Health and Safety Code Sections 
1599, 1599.1 and 123222.2; and Title 22, California Code 
of Regulations, Section 72527. For information about home 
health patient rights, see 42 C.F.R. Section 484.50) 

A. Required Patients’ Right Notices

Both state and federal law require that hospitals inform 
patients of specified rights. The list of rights included in 
each law is different, although there is significant overlap. 
In addition, the required manner of informing the patient 
differs from law to law. The various requirements are 
described in this chapter.

In addition to informing patients of their rights, a general 
acute care hospital must ask each patient, upon admission, 
if he or she would like the hospital to provide the patient’s 
next of kin or agent appointed in a durable power of 
attorney for health care with patient’s rights information. If 
the patient answers affirmatively, the hospital must do so. 
In addition, upon request of the patient, patient’s next of kin, 
or agent appointed in durable power of attorney for health 
care, a hospital representative must explain the patients’ 
rights information. 

B. Font Size of Handouts

Handouts about patients’ rights must be in 12-point font 
or larger [Health and Safety Code Section 123222.1]. 
(See G. “Readable Documents,” page 1.7, for more 
information about this requirement.)

II. THE PATIENT SELF-DETERMINATION ACT

Federal law — The Patient Self-Determination Act (PSDA) — 
requires that hospitals participating in the Medicare or 
Medicaid (Medi-Cal) program provide information to 
patients regarding the right, under state law, to formulate 
advance directives concerning health care decisions. This 
portion of the manual describes the requirements of the 
PSDA. [42 U.S.C. Sections 1395cc(f) and 1396a(w); 
42 C.F.R. Sections 489.100 and 489.102; Interpretive 
Guidelines, Tag A-0132/C-0151]

In addition, The Joint Commission requires hospitals to 
adopt written policies regarding advance directives (see 
The Joint Commission Comprehensive Accreditation 
Manual for Hospitals, RI.01.05.01, EP 1).

A. Who Must Comply?

Hospitals, skilled nursing facilities, home health agencies, 
hospice programs, and health maintenance organizations 
(HMOs) must comply with the PSDA. 

B. Provide Information to Patients

The PSDA requires health care providers to give adult 
patients written information at the time of admission 
about their rights under state law to make decisions 
about medical care, including the right to accept or refuse 
treatment and the right to formulate advance directives. For 
home health agencies and HMOs, the information must be 
given at the time of initial consent. A provider must update 
this information as soon as possible after a change in state 
law, and in no case later than 90 days.

The California Department of Public Health (when it was 
called the Department of Health Services) developed a 
brochure called “Your Right to Make Decisions About 
Medical Treatment.” This brochure may be used to fulfill this 
requirement. It is available in English at www.cdss.ca.gov/
cdssweb/entres/forms/english/pub325.htm. The brochure 

http://www.cdss.ca.gov/cdssweb/entres/forms/english/pub325.htm
http://www.cdss.ca.gov/cdssweb/entres/forms/english/pub325.htm
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is also available in English, Spanish and many other 
languages from:

The Pacific Center for Health Policy & Ethics 
USC Gould School of Law 
University of Southern California 
699 Exposition Blvd. 
Los Angeles, CA 90089-0071 
Phone: (213) 740-2541 
Fax: (213) 740-5502 
https://gould.usc.edu/faculty/centers/
pacific-center/assets/docs/psdaorderform.pdf

In addition, each hospital must provide information about 
any limitations the hospital has on honoring specific 
requests based on conscience (e.g., religious or moral 
belief). The statement of limitation must clarify any 
differences between hospital-wide conscience objections 
and those that may be raised by individual physicians. 

NOTE: A POLST (Physician Orders for Life-Sustaining 
Treatment) is not considered an advance directive [Probate 
Code Section 4780(a)]. (See IX. “POLST (Physician Orders 
For Life-Sustaining Treatment),” page 6.25, for information 
about POLST forms.) In addition, hospitals are not required 
to tell patients about the End of Life Option Act (see 
XI. “End of Life Option Act,” page 6.28).

C. Who Must Be Given the Information

The materials mentioned above should be given to the 
patient on or before every admission to the facility and 
should be presented in a reasonably clear manner. The 
Centers for Medicare & Medicaid Services (CMS) has said 
that this material must be given upon each admission, even 
for patients who are frequently readmitted [60 Fed. Reg. 
33262 (June 27, 1995)]. 

CMS has stated that hospitals should also provide this 
information to outpatients who are: 

1. In the emergency department, 

2. On observation status, or 

3. Undergoing same-day surgery. 

This information should be presented at the time of 
registration. Hospitals need not provide information to 
other outpatients. However, critical access hospitals are 
not required to provide information to these outpatients, 
although the CMS encourages critical access hospitals 
to do so. [Interpretive Guidelines, Tag A-0132/C-0151] In 
addition, if an outpatient has executed an advance directive, 
the facility must honor it if the patient lacks capacity. (See 
III. “Advance Directives: The Health Care Decisions Law,” 
page 3.3.)

If a patient lacks capacity to make health care decisions 
at the time of admission, the hospital may give advance 
directive information to a family member or surrogate, but 
must also give the required information to the patient when 
the patient becomes able to understand and respond to 
the information. Hospitals must have procedures in place to 
ensure appropriate follow-up.

D. Policies and Procedures

Providers must maintain written policies to ensure that 
patients are given the required information, and to ensure 
proper implementation of patients’ rights. The policy must 
include a clear and precise statement of limitation if the 
provider cannot implement an advance directive on the 
basis of conscience. For example, a hospital may wish to 
clarify that it does not implement do not resuscitate orders 
in the operating room, if this is the hospital’s policy. The 
PSDA states that it is not meant to preempt any state law 
that protects providers’ rights not to implement an advance 
directive as a matter of conscience.

The hospital’s policy must identify California’s legal 
authority authorizing conscience objections, and describe 
the range of medical conditions or procedures affected 
by the conscience objections. California law authorizes 
conscience objections pursuant to the Health Care 
Decisions Law (see “Declining to Comply,” page 3.12).

Providers may not condition the provision of care, or 
otherwise discriminate against a patient, based on whether 
or not he or she has completed an advance directive.

E. Documentation

Providers must document — in a prominent part of the 
individual’s medical record — whether or not the patient 
has completed an advance directive. The Joint Commission 
requires that employees and medical staff involved in 
the patient’s care be aware of whether or not the patient 
has an advance directive (see The Joint Commission 
Comprehensive Accreditation Manual for Hospitals, 
RI.01.05.01, EP 9, 11). Surveyors will ask hospital staff 
and/or medical staff if a particular patient has an advance 
directive, and will expect staff to know exactly where to 
look for it in the paper or electronic medical record.

F. Education

Providers must educate the facility’s staff about its policies 
and procedures on advance directives.

Providers must also provide community education about 
advance directives. Separate community education 

https://gould.usc.edu/faculty/centers/pacific-center/assets/docs/psdaorderform.pdf
https://gould.usc.edu/faculty/centers/pacific-center/assets/docs/psdaorderform.pdf
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materials may be developed and used, at the discretion of 
providers. The same written materials do not have to be 
provided in all settings, but the materials should: 

1. Define what constitutes an advance directive, 

2. Emphasize that an advance directive is designed to 
enhance an incapacitated individual’s control over 
medical treatment, and 

3. Describe applicable state law about advance directives. 

The law allows, but does not require, a provider to give 
advance directive forms to patients and community 
members. A provider must document its community 
education efforts.

G. Complaints

Providers must inform individuals that complaints about 
advance directives may be made to the California 
Department of Public Health (to the nearest Licensing 
and Certification District Office). Home health agencies 
must inform patients in writing of the state’s toll-free home 
health telephone hotline, its hours of operation, and that its 
purpose is to receive complaints or questions about local 
home health agencies [42 C.F.R. Section 484.50(c)(9)].

III. PATIENTS’ RIGHTS UNDER STATE LAW

A. Notice of Patients’ Rights

The California Department of Public Health (CDPH) has 
described certain patients’ rights that must be protected 
in general acute care hospitals [Title 22, California Code 
of Regulations, Section 70707]. This regulation requires 
hospitals and medical staffs to adopt a written policy on 
patients’ rights. In addition, a list of these patients’ rights 
must be posted in English and Spanish in appropriate 
places within the hospital so that they may be read by 
patients. The law does not specify what “appropriate 
places” means.

CHA has developed a sample poster included as CHA 
Appendix 1-A, “Patient Rights” that hospitals may use 
to comply with this requirement. This list may be given 
to patients as a handout, in addition to being posted as 
required. Additional rights may be added to the poster or 
handout, if desired.

This list must include, but need not be limited to, the 
patient’s right to:

1. Exercise these rights without regard to sex, economic 
status, educational background, race, color, religion, 
ancestry, national origin, sexual orientation, disability, 

medical condition, marital status, registered domestic 
partner status, or the source of payment for care.

2. Considerate and respectful care.

3. Knowledge of the name of the licensed health-care 
practitioner acting within the scope of his or her 
professional licensure who has primary responsibility 
for coordinating the care, and the names and 
professional relationships of physicians and 
nonphysicians who will see the patient.

4. Receive information about the illness, the course of the 
treatment and prospects for recovery in terms that the 
patient can understand.

5. Receive as much information about any proposed 
treatment or procedure as the patient may need in 
order to give informed consent or to refuse this course 
of treatment. Except in emergencies, this information 
must include a description of the procedure or 
treatment, the medically significant risks involved 
in this treatment, alternate courses of treatment or 
nontreatment and the risks involved in each and to 
know the name of the person who will carry out the 
procedure or treatment.

6. Participate actively in decisions regarding medical care. 
To the extent permitted by law, this includes the right to 
refuse treatment.

7. Full consideration of privacy concerning the medical 
care program. Case discussion, consultation, 
examination and treatment are confidential and should 
be conducted discreetly. The patient has the right 
to be advised as to the reason for the presence of 
any individual.

8. Confidential treatment of all communications and 
records pertaining to the care and the stay in the 
hospital. Written permission must be obtained before 
the medical records can be made available to anyone 
not directly concerned with the care.

9. Reasonable responses to any reasonable requests 
made for service.

10. Leave the hospital even against the advice of members 
of the medical staff.

11. Reasonable continuity of care and to know in advance 
the time and location of appointments as well as the 
identity of persons providing the care.

12. Be advised if the hospital/licensed health care 
practitioner acting within the scope of his or her 
professional licensure proposes to engage in or 
perform human experimentation affecting care or 
treatment. The patient has the right to refuse to 
participate in such research projects.
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13. Be informed of continuing health care requirements 
following discharge from the hospital.

14. Examine and receive an explanation of the bill 
regardless of the source of payment.

15. Know which hospital rules and policies apply to the 
patient’s conduct while a patient.

16. Have all patients’ rights apply to the person who may 
have legal responsibility to make decisions regarding 
medical care on behalf of the patient.

17. Designate visitors of his/her choosing, if the patient has 
decision-making capacity, whether or not the visitor 
is related by blood, marriage, or registered domestic 
partner status, unless:

a. No visitors are allowed.

b. The facility reasonably determines that the 
presence of a particular visitor would endanger 
the health or safety of a patient, a member of the 
health facility staff, or other visitor to the health 
facility, or would significantly disrupt the operations 
of the facility.

c. The patient has indicated to the health facility staff 
that the patient no longer wants this person to visit.

18. Have the patient’s wishes considered for purposes 
of determining who may visit if the patient lacks 
decision-making capacity and to have the method of 
that consideration disclosed in the hospital policy on 
visitation. At a minimum, the hospital shall include any 
persons living in the household.

19. This section may not be construed to prohibit a 
health facility from otherwise establishing reasonable 
restrictions upon visitation, including restrictions upon 
the hours of visitation and number of visitors.

All hospital personnel must observe these patients’ rights.

NOTE: In addition to the Title 22 patients’ rights listed 
above, hospitals participating in the Medicare or Medicaid 
(Medi-Cal) program are required to inform each patient of 
his or her rights under federal law (see IV. “Patients’ Rights 
Under Federal Law,” page 1.8). The Joint Commission 
also requires that accredited hospitals inform patients of 
their rights [R.I.01.01.01]. CHA’s sample poster combines 
the patients’ rights requirements of Title 22 and other state 
laws, Medicare regulations and The Joint Commission. 
The text of this poster is included in this manual as CHA 
Appendix 1-A, “Patient Rights.” CHA members may 
download posters or order them through CHA’s website 
at www.calhospital.org/free-resources then “Forms and 
Posters.”

B. Right to Non-Discriminatory Treatment

The Unruh Civil Rights Act [Civil Code Sections 51-53] 
prohibits discrimination by business establishments —
including those that provide medical services — on the 
basis of a person’s sex, race, color, religion, ancestry, 
national origin, disability, medical condition, genetic 
information, marital status, sexual orientation, citizenship, 
primary language, or immigration status (unless required by 
federal law). [Civil Code Sections 51-53]

California hospital licensing regulations also prohibit 
discrimination. Title 22, California Code of Regulations, 
Section 70715 states that:

No hospital shall discriminate against any person 
based on sex, race, color, religion, ancestry, national 
origin, sexual orientation, disability, medical condition, 
marital status, or registered domestic partner status, 
except as provided herein. This provision shall apply to 
the appointment of the medical staff, hiring of hospital 
employees, and the admission, housing, or treatment 
of patients.

An additional law prohibits discrimination in the provision 
of emergency care. Emergency services may not be based 
upon, or affected by, a person’s ethnicity, citizenship, 
age, preexisting medical condition, insurance status, 
economic status, ability to pay for medical services or 
any other characteristic listed in the Unruh Civil Rights 
Act, except to the extent that a circumstance such as 
age, sex, preexisting medical condition, or physical or 
mental disability is medically significant to the provision of 
appropriate medical care to the patient. These services 
must be rendered without first questioning the patient 
or any other person regarding the patient’s ability to pay 
for treatment. Payment information may be obtained 
after the services are rendered. [Health and Safety Code 
Section 1317]

DEFINITIONS

“Disability” means any mental disability or physical disability 
as defined in Government Code Sections 12926 and 
12926.1. 

“Medical condition” means a health impairment related 
to a diagnosis or history of cancer, or genetic or inherited 
characteristics [Government Code Section 12926(i)].

“Sex” includes, but is not limited to, pregnancy, childbirth, 
or medical conditions related to pregnancy or childbirth. 

“Sex” also includes, but is not limited to, a person’s gender. 
“Gender” means sex, and includes a person’s gender 
identity and gender expression. “Gender expression” 
means a person’s gender-related appearance and behavior 
whether or not stereotypically associated with the person’s 
assigned sex at birth [Government Code Section 12926(r)].

http://www.calhospital.org/free-resources
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C. Right to Know the Identity of Persons Caring 
for the Patient

The Title 22-required patients’ rights poster includes a 
provision stating that patients have the right to know the 
name of their caregivers (see A. “Notice of Patients’ Rights,” 
page 1.3). A different Title 22 provision requires that all 
employees of the hospital having patient contact, including 
students, interns and residents, must wear an identification 
tag bearing their name and vocational classification 
[Title 22, California Code of Regulations, Sections 70721 
(general acute care hospitals) and 71521 (acute psychiatric 
hospitals)]. 

In addition, Business and Professions Code Section 680 
requires each health care practitioner to disclose, while 
working, his or her name and license status, as granted by 
the state of California, on a name tag in at least 18-point 
type. 

At one time, CDPH had required that both the first and last 
name must be on the employee’s name tags, but changed 
its interpretation of the law after a nurse was stalked by 
a patient. It now appears that just first or last name is 
satisfactory. 

It is unlawful for any person to use the title “nurse” unless 
that person is a registered nurse or licensed vocational 
nurse. A certified nurse assistant may use the title of 

“certified nurse assistant.”

A health care facility licensed by CDPH must implement 
policies and procedures to ensure that health care 
practitioners wear identification tags.

While patients have the right to know the identity of 
their caregivers, they do not have the right to demand 
a caregiver of a specified gender, race, religion, 
sexual orientation, age, or any other legally protected 
characteristic, or refuse a caregiver because of these 
characteristics. A hospital risks unlawfully discriminating 
against its employees if, for example, it acquiesces to a 
patient’s (or family member’s) demand for a “white nurse,” 

“straight physical therapist,” or “younger person,” or to not 
be cared for by a “Muslim nurse” or a “foreign practitioner.” 
Hospitals should work with their labor counsel to develop 
an appropriate response should such a situation arise.

EXCEPTIONS

A health care practitioner in a practice or office, whose 
license is prominently displayed, may opt to not wear a 
name tag. If a health care practitioner or a licensed clinical 
social worker is working in a psychiatric setting or in a 
setting that is not licensed by the state, the employer may 
make an exception from the name tag requirement for 
safety or therapeutic reasons.

VISITING FACULTY MEMBERS

A person who does not immediately qualify for a California 
physician and surgeon’s certificate and who is offered a 
full-time faculty position by a medical school may, after 
approval by the Medical Board of California, be granted 
a certificate of registration to engage in the practice of 
medicine to the extent that the practice is incident to 
and a necessary part of his or her duties connection with 
the faculty position. When providing clinical services, the 
physician must wear a visible name tag containing the 
title “visiting professor” or “visiting faculty member,” as 
appropriate. The institution at which the services are 
provided must obtain a signed statement from each patient 
to whom the registrant provides services acknowledging 
that the patient understands that the services are provided 
by a person who does not hold a physician and surgeon’s 
certificate but who is qualified to participate in a special 
program as a visiting professor or faculty member. 
[Business and Professions Code Section 2113]

VISITING FELLOWS

Physicians who are not citizens and who seek 
postgraduate study in an approved medical school may, 
after approval by the Medical Board of California, be 
permitted to participate in the professional activities of a 
medical school. The physician must be under the direction 
of the head of the department and supervised by staff from 
the medical school’s medical center. The physician must 
wear a visible name tag containing the title “visiting fellow” 
when he or she provides clinical services. [Business and 
Professions Code Section 2111]

INDIVIDUAL PRACTITIONERS

An additional requirement exists for specified types 
of licensed health care practitioners; however, this 
requirement does not apply to practitioners who work in 
general acute care hospitals, acute psychiatric hospitals, 
skilled nursing facilities, other facilities or a clinical 
laboratory. This requirement, in brief, requires health 
care practitioners to communicate to each patient his or 
her name, state-granted practitioner license type, and 
highest level of academic degree, by one or both of the 
following methods:

1. In writing at the patient’s initial office visit. 

2. In a prominent display in an area visible to patients in 
his or her office. If this method is used, the sign must 
be in at least 24-point type in the following format:
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Health Care Practitioner Information 
1. Name and license. 
2. Highest level of academic degree.  
 [Nurses and pharmacists need not list this item) 
3. Board certification (ABMS/MBC).  
 [For physicians who are board certified)

In addition, a health care practitioner who has a website 
must prominently display the information listed above on 
the website. (See Business and Professions Code Section 
680.5 for further information about this requirement.)

PHYSICIAN ASSISTANT TRAINEES

The California physician assistant examining committee 
prohibits trainees from providing general medical services 
to patients, unless the patient has been informed that the 
services will be rendered by that trainee. 

If a trainee will provide or assist in a surgical procedure, 
the patient on each occasion must be informed of the 
procedure to be performed by that trainee under the 
supervision of the program’s instructors or physician 
preceptors. The patient must consent in writing prior to the 
performance of the surgical procedure. These requirements 
do not apply in emergencies.

Because this regulation specifies that the patient must be 
informed of the role of the physician assistant trainee on 
each occasion, language in a “Conditions of Admission” 
form that the patient signs only once is not sufficient.

[Title 16, California Code of Regulations, Section 1399.538]

D. California Right to Visitors

The Title 22-required patients’ rights poster states that 
a patient has the right to designate visitors of his or her 
choosing, if the patient has decision-making capacity, 
whether or not the visitor is related by blood, marriage, 
or registered domestic partner status. (See A. “Notice of 
Patients’ Rights,” page 1.3.)

The health facility may, however, restrict visitation in the 
following circumstances:

1. No visitors are allowed.

2. The facility reasonably determines that the presence of 
a particular visitor would endanger the health or safety 
of a patient, a member of the health facility staff, or 
other visitor to the health facility. 

3. The facility reasonably determines that a particular 
visitor would significantly disrupt the operations of 
the facility.

4. The patient has indicated to the health facility staff that 
the patient no longer wants this person to visit.

The patient also has the right to have his or her wishes 
considered for purposes of determining who may visit if the 
patient lacks decision-making capacity. [Title 22, California 
Code of Regulations, Section 70707(b)(17-19)]

The hospital must have a visitation policy that describes 
how a patient’s wishes will be considered for determining 
who may visit if the patient lacks decision-making capacity. 
At a minimum, the hospital policy must provide for the 
inclusion of any persons living in the household. In addition, 
the law specifically states that a patient’s registered 
domestic partner, the children of the domestic partner, and 
the domestic partner of the patient’s parent or child must 
be permitted to visit, unless one of the exceptions noted 
above applies. [Health and Safety Code Section 1261]

A health facility may establish reasonable restrictions for 
visitation, including the hours of visitation and number 
of visitors.

INTERACTION WITH FEDERAL LAW

Federal law also regulates a patient’s right to visitors (see 
“Federal Right to Visitors and Support Persons,” page 1.11). 
The hospital’s policy must comply with both state and 
federal law.

E. Right to Be Informed of Continuing Care 
Requirements After Discharge

Patients must be informed, orally or in writing, of continuing 
health care requirements following discharge from the 
hospital. If the patient lacks capacity to make health care 
decisions, the right to this information applies to the person 
who has legal responsibility to make health care decisions 
for the patient. In addition, a patient may request that 
friends or family members be given this information, even 
if the patient is able to make his or her own health care 
decisions. [Health and Safety Code Sections 1262.5 and 
1262.6]

Specifically, the hospital must give each patient, upon 
admission or as soon thereafter as reasonably practical, 
written information about the patient’s right to:

1. Be informed of continuing health care requirements 
following discharge from the hospital.

2. Be informed that, if the patient so authorizes, a friend 
or family member may be given information about 
the patient’s continuing health care requirements 
after discharge.
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3. Participate actively in decisions about medical care. To 
the extent permitted by law, this includes the right to 
refuse treatment.

4. Appropriate pain assessment and treatment consistent 
with Health and Safety Code Sections 124960 and 
124961 (see XX. “Mandatory Patient Information — 
Severe Chronic Intractable Pain,” page 5.48).

This information may be included with other notices to the 
patient regarding patient rights. The form “Patient Rights” 
(CHA Appendix 1-A) fulfills this requirement.

The patient also has the right to designate a family caregiver 
who will assist in posthospital care. The hospital must 
permit the patient and the caregiver (if any) to participate 
in the discharge planning process and receive instruction 
about posthospital care needs.

(See chapter 12 for a general discussion of information 
that must be given to patients and family caregivers upon 
discharge.)

F. Right to Have Family Member and Personal 
Physician Notified of Admission

If a hospital emergency department receives a patient who 
is unconscious or otherwise incapable of communication, 
the hospital must, within 24 hours, make reasonable efforts 
to contact the patient’s agent (appointed in a power of 
attorney for health care), surrogate, or a family member 
or other person the hospital reasonably believes has the 
authority to make health care decisions for the patient. 
HIPAA permits this notification [Probate Code Section 
4717; 45 C.F.R. Section 164.510(b)].

A hospital will have fulfilled this requirement if it does all of 
the following:

1. Examines the personal property, if any, accompanying 
the patient.

2. Examines any medical records regarding the patient.

3. Reviews any verbal or written report made by 
emergency medical technicians or the police.

4. Contacts or attempts to contact any agent, surrogate, 
or a family member or other person the hospital 
reasonably believes has the authority to make health 
care decisions for the patient, that was identified 
during the search of the property and records 
noted above.

5. Contacts the California Secretary of State, directly 
or indirectly (including by voice mail or fax), to ask 
whether the patient has registered an advance health 
care directive, if the hospital finds or is given an 

Advance Health Care Directive Registry identification 
card. (See K. “Hospital Obligations When Receiving 
Unconscious Patients,” page 3.9.)

The hospital must document in the patient’s medical 
record all efforts made to contact a potential substitute 
decision maker.

This law is suspended during any period in which the 
hospital implements its disaster and mass casualty 
program, or its fire and internal disaster program.

In addition, hospitals participating in the Medicare or 
Medicaid (Medi-Cal) program must give patients the right 
to have a family member or representative of his or her 
choice and his or her own personal physician promptly 
notified of the admission to the hospital [42 C.F.R. Section 
482.13(b)(4)]. The hospital must document that:

1. The patient (unless incapacitated) was asked no later 
than the time of admission whether he or she wanted a 
family member or other representative notified of his or 
her admission; 

2. The date, time and method of notification (if the patient 
requested that someone be notified); or 

3. The patient declined to have notice provided. 

If the patient was incapacitated at the time of admission, 
the medical record must indicate the steps taken to identify 
and provide notice to a family member or representative 
and to the patient’s physician. [Hospital Interpretive 
Guidelines, Tag A-0133]

Special requirements apply to notifying family members 
about the admission of mental health patients. (See 
E. “Special Requirements for a Minor,” page 15.16, and 
IV. “Informing Family and Others of Patient’s Admission, 
Release and Condition,” page 16.6, for more information.)

G. Readable Documents

Most printed materials provided to patients or residents 
by general acute care hospitals, skilled nursing facilities, 
other facilities or their agents must be printed in at least 
a 12-point font that is clear and legible. This requirement 
does not apply to psychiatric hospitals. The term “agents” 
is not defined.

The materials that must be in 12-point or greater 
type include:

1. Admission and discharge papers and forms.

2. Medical and therapeutic instructions prepared by 
the facility specifically for an individual upon his or 
her discharge.
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3. Conditions of admission forms.

4. Agreement to assume financial responsibility between 
a patient and a facility.

5. Instructions and forms for advance health 
care directives.

6. Information produced by the hospital or facility 
regarding the rights and responsibilities of patients, 
and regarding grievances and appeals, forms 
and instructions.

7. Correspondence written, printed, or produced by 
facilities (not by agents).

A facility’s policies and procedures are excluded from the 
12-point font requirement. [Health and Safety Code Section 
123222.1]

NOTE: An authorization for the release of medical 
information must be in 14-point font [Civil Code Section 
56.17] (see chapter 8 for information about these 
authorizations).

IV. PATIENTS’ RIGHTS UNDER FEDERAL LAW

Federal law requires that hospitals participating in the 
Medicare or Medicaid (Medi-Cal) program protect and 
promote each patient’s rights, as discussed below. These 
rights apply to all patients, not just Medicare and Medicaid 
patients. [42 U.S.C. Section 18116; 42 C.F.R. Sections 
482.13 and 489.10; 45 C.F.R. part 92]

A. Right to Nondiscriminatory Treatment: 
Section 1557

INTRODUCTION

Section 1557 of the Patient Protection and Affordable Care 
Act (ACA) prohibits discrimination on the basis of race, 
color, national origin, sex, age, or disability in any health 
program or activity, any part of which is receiving federal 
financial assistance. A hospital that participates in the 
Medicare or Medicaid (Medi-Cal) program receives federal 
financial assistance, and thus must comply with this law. 

ENFORCEMENT AND RESOURCES

This law is enforced by the Office for Civil Rights (OCR) of 
the U.S. Department of Health and Human Services. OCR 
has posted educational materials about the law, sample 
documents, and answers to FAQs at www.hhs.gov/
civil-rights/for-individuals/section-1557.

An individual or entity may also bring a civil action to 
challenge a violation of Section 1557 in federal court. 
[42 U.S.C. Section 18116; 45 C.F.R. part 92]

NOTICE OF NONDISCRIMINATION

Hospitals and other entities subject to Section 1557 (called 
“covered entities”) must notify beneficiaries, enrollees, 
applicants, and members of the public of the following:

1. The covered entity does not discriminate on the basis 
of race, color, national origin, sex, age, or disability in 
its health programs and activities;

2. The covered entity provides appropriate auxiliary 
aids and services, including qualified interpreters for 
individuals with disabilities and information in alternate 
formats, free of charge and in a timely manner, when 
necessary to ensure an equal opportunity to participate 
to individuals with disabilities;

3. The covered entity provides language assistance 
services, including translated documents and oral 
interpretation, free of charge and in a timely manner, 
when necessary to provide meaningful access to 
individuals with limited English proficiency;

4. How to obtain the aids and services described in 
paragraphs (2) and (3) above;

5. Identification of, and contact information for, 
the employee responsible for implementing 
these nondiscrimination requirements and 
investigating complaints;

6. The availability of a grievance procedure and how to file 
a grievance; and

7. How to file a discrimination complaint with the Office 
for Civil Rights in the U.S. Department of Health and 
Human Services.

OCR has developed a sample notice and a sample 
nondiscrimination statement that may be used to 
fulfill this requirement, found in many languages at 
www.hhs.gov/civil-rights/for-individuals/section-1557/
translated-resources.

Alternatively, a covered entity may combine the content 
of the Section 1557 notice with other notices given to 
patients. CHA Appendix 1-A does not include the Section 
1557 information.

POSTING THE NOTICE

Each covered entity must:

1. Post the entire notice in a conspicuously-visible 
font size:

http://www.hhs.gov/civil-rights/for-individuals/section-1557
http://www.hhs.gov/civil-rights/for-individuals/section-1557
http://www.hhs.gov/civil-rights/for-individuals/section-1557/translated-resources
http://www.hhs.gov/civil-rights/for-individuals/section-1557/translated-resources
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a. In significant publications and significant 
communications targeted to beneficiaries, 
enrollees, applicants, and members of the public, 
except for significant publications and significant 
communications that are small-sized, such as 
postcards and tri-fold brochures;

b. In conspicuous physical locations where patients 
and the public are likely to see it; and

c. In a conspicuous location on the covered entity’s 
web site accessible from the home page.

2. Post the nondiscrimination statement (not the entire 
notice) in a conspicuously-visible font size, in significant 
publications and significant communications that are 
small-sized, such as postcards and tri-fold brochures.

OCR requires posting only in English, although a covered 
entity may post notices and nondiscrimination statements 
in other languages if it wishes. 

LGBTQ INDIVIDUALS

As mentioned above, Section 1557 of the ACA requires 
hospitals and other covered entities to provide equal 
access to its health programs or activities without 
discrimination on the basis of sex. Federal regulations 
define “on the basis of sex” to include, but not be limited to, 
discrimination on the basis of pregnancy, false pregnancy, 
termination of pregnancy, or recovery therefrom, childbirth 
or related medical conditions, sex stereotyping, and 
gender identity.

There is ongoing litigation about whether the federal 
regulation improperly defined “on the basis of sex” to 
include gender identity and termination of pregnancy. The 
U.S. District Court for the Northern District of Texas issued 
an opinion in Franciscan Alliance, Inc. et al v. Burwell, 
enjoining the regulation’s prohibitions against discrimination 
on the basis of gender identity and termination of 
pregnancy on a nationwide basis. Accordingly, OCR may 
not enforce these two provisions while the injunction 
remains in place. However, OCR will continue to enforce 
the prohibitions against discrimination on the basis of race, 
color, national origin, age, or disability, as well as other 
sex discrimination provisions that are not impacted by the 
court’s order. 

California hospitals should be aware that state law has 
prohibited discrimination on the basis of gender identity for 
many years. Hospitals should consult their legal counsel 
if they have questions about providing services that 
contradict their religious tenets.

[45 C.F.R. Section 92.206] 

Definitions

“Gender identity” means an individual’s internal sense 
of gender, which may be male, female, neither, or a 
combination of male and female, and which may be 
different from an individual’s sex assigned at birth. The 
way an individual expresses gender identity is frequently 
called “gender expression,” and may or may not conform 
to social stereotypes associated with a particular gender. 
A transgender individual is an individual whose gender 
identity is different from the sex assigned to that person 
at birth.

“Sex stereotypes” means stereotypical notions of 
masculinity or femininity, including expectations of how 
individuals represent or communicate their gender to 
others, such as behavior, clothing, hairstyles, activities, 
voice, mannerisms, or body characteristics. These 
stereotypes can include the expectation that individuals 
will consistently identify with only one gender and that they 
will act in conformity with the gender-related expressions 
stereotypically associated with that gender. Sex 
stereotypes also include gendered expectations related to 
the appropriate roles of a certain sex.

[45 C.F.R Section 92.4]

DESIGNATION OF COMPLIANCE COORDINATOR

Each covered entity that employs 15 or more persons 
must designate at least one employee to coordinate its 
efforts to comply with Section 1557, including investigating 
any grievances or allegations of any action that would be 
prohibited by Section 1557. OCR calls this person a “Civil 
Rights Coordinator” or “Section 1557 Coordinator” in its 
sample notices; however, a different job title may be used. 
This function can be combined with other job duties so long 
as there is no conflict of interest. [45 C.F.R. Section 92.7]

GRIEVANCE PROCEDURES

Each covered entity that employs 15 or more persons must 
adopt grievance procedures that incorporate appropriate 
due process standards and that provide for the prompt 
and equitable resolution of grievances alleging any action 
that would be prohibited by Section 1557. The law 
contains no specific requirements for the Section 1557 
grievance procedure. However, the Medicare Conditions 
of Participation contain very specific requirements that 
hospital grievance procedures must meet (see VIII. “Patient 
Complaints,” page 1.26). Hospitals may wish to adopt the 
same procedures for both types of omplaints. [45 C.F.R. 
Section 92.7]

OCR has developed a sample complaint procedure, 
which is found at www.hhs.gov/civil-rights/for-individuals/
section-1557.

http://www.hhs.gov/civil-rights/for-individuals/section-1557
http://www.hhs.gov/civil-rights/for-individuals/section-1557
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B. Requirements of the Medicare CoPs

Hospitals that participate in the Medicare or Medicaid 
(Medi-Cal) program are required to comply with the 
Conditions of Participation (CoPs). The CoPs are 
regulations, and are found in 42 C.F.R. part 482 (for 
hospitals and psychiatric hospitals) and in part 485 (for 
critical access hospitals). The Centers for Medicare and 
Medicaid Services (CMS) have published Interpretive 
Guidelines that provide guidance about how hospitals and 
critical access hospitals will be evaluated for compliance 
with the CoPs. (See “Where to Find Laws Referenced in 
the Manual” — found at the very beginning of this manual 
before chapter 1 — for more information about the 
Interpretive Guidelines.)

NOTICE OF PATIENTS’ RIGHTS

The Medicare CoPs require that hospitals (except critical 
access hospitals) inform each patient or, when appropriate, 
the patient’s legal representative of the patient’s rights 
in advance of furnishing or discontinuing care whenever 
possible. If the patient is unable to be informed of his or her 
rights before care is provided, due to the patient’s physical 
or mental condition, the patient should be informed 
when his or her condition improves, even if the legal 
representative has been informed. Outpatients as well as 
inpatients must receive a notice of their rights.

The CoPs do not specify how a hospital must inform each 
patient of his or her rights. CMS suggests that posting 
notices in the facility may suffice [64 Fed. Reg. 36070, 
36072 (July 2, 1999)]. However, patients who come to the 
facility in an emergency condition are unlikely to be able to 
read and comprehend posted notices. For these patients, a 
written information sheet may provide better notice. Each 
hospital must develop policies and procedures to “address 
how, where, and when to notify patients of the full gamut 
of rights to which they are entitled under the Act” [64 Fed. 
Reg. 36070, 36072 (July 2, 1999)]. 

Patients must be informed of their rights in a language 
or method of communication they understand [Hospital 
Interpretive Guidelines, Tag A-0117]. Surveyors are required 
to interview patients who are blind, deaf or limited English 
proficient to determine if they were informed of their rights 
in a language and manner they understand.

The CoPs do not clearly specify the rights about which a 
patient must be informed. However, CMS has stated that 
it anticipates hospitals providing a single notice to each 
patient or his or her representative at the time of admission, 
including information on the right to:

1. File a grievance (the notice must state whom the 
patient may contact to file a grievance).

2. Participate in the development and implementation of 
his or her plan of care.

3. Make decisions about his or her care.

4. Be informed of his or her status, and be involved in 
care planning and treatment.

5. Formulate advance directives and to have hospital 
staff and practitioners who provide care in the hospital 
comply with these directives in accordance with 
federal law.

6. Personal privacy.

7. Receive care in a safe setting, free from verbal or 
physical abuse or harassment.

8. Confidentiality of his or her clinical records and the 
ability to access information contained in his or her 
clinical records within a reasonable time frame.

9. Be free from physical or mental abuse, and corporal 
punishment. 

10. Be free from restraints and seclusion of any form used 
as a means of coercion, discipline, convenience, or 
retaliation by staff.

Federal law was later amended to add a right to designate 
visitors (see “Federal Right to Visitors and Support 
Persons,” page 1.11). Information about this right should 
also be included in the notice to patients. The model 
CHA form (CHA Appendix 1-A) contains this information, 
although hospitals will have to supplement the CHA forms 
with specific information about their unique visitation 
policies. (See “Federal Right to Visitors and Support 
Persons,” page 1.11.)

These rights are described in more detail below. CHA has 
developed a sample document, “Patient Rights” (CHA 
Appendix 1-A), which facilities may use to comply with 
this requirement.

EXERCISE OF RIGHTS

The CoPs state that the patient has the right to participate 
in the development and implementation of his or her plan 
of care, including pain management. The patient or the 
patient’s legal representative has the right to make informed 
decisions about his or her care. The patient’s rights include 
being informed of his or her heath status, being involved in 
care planning and treatment, and being able to request or 
refuse treatment. 

CMS has published extensive Hospital and Critical Access 
Hospital (CAH) Interpretive Guidelines regarding the right 
of a patient to designate a family member or friend to 
participate in the development and implementation of the 
patient’s plan of care, the right to visitors, and the right to a 
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support person [Tags A-0117, A-0130 to A-0133, A-0215 
to A-0217, C-0151, and C-1000 to C-1002]. Hospitals 
should review these guidelines carefully and incorporate 
their requirements into their policies and procedures. (The 
tags that start with a “C” apply to critical access hospitals 
(CAHs); the tags that start with an “A” apply to other acute 
care hospitals.) The regulation explicitly states, however, 
that patients must not construe this right as a mechanism 
to demand the provision of treatment or services deemed 
medically unnecessary or inappropriate.

RIGHT REGARDING RESTRAINTS AND SECLUSION

The hospital CoPs state that patients have the right to be 
free from restraint or seclusion, of any form, imposed as a 
means of coercion, discipline, convenience, or retaliation by 
staff. Restraint or seclusion may only be imposed to ensure 
the immediate physical safety of the patient, a staff member, 
or others, and must be discontinued at the earliest possible 
time. [71 Fed. Reg. 71378-71428 (Dec. 8, 2006); 42 C.F.R. 
Section 482.13]

A complete discussion of the operational issues regarding 
restraint and seclusion is included in CHA’s Mental Health 
Law manual. 

(See chapter 7 for requirements for documenting the use of 
restraints and seclusion.)

FEDERAL RIGHT TO VISITORS AND SUPPORT 
PERSONS

Visitors

The CoPs require hospitals, including critical access 
hospitals, to: 

1. Have written policies and procedures on visitation 
rights of patients. The policies must include clinically 
necessary or reasonable restrictions or limitations that 
the hospital may place on visitation rights; and the 
reasons for the restriction or limitation.

2. Inform each patient (or support person, where 
appropriate) of his or her visitation rights, including 
any clinical restriction or limitation. The patient must 
be informed of this right when he or she is informed of 
other rights under the CoPs.

3. Inform each patient (or support person, where 
appropriate) of the right, subject to his or her consent, 
to have the visitors whom he or she designates. This 
includes, but is not limited to, a spouse, domestic 
partner (including a same-sex domestic partner), family 
member, or friend. The patient must also be informed 
of his or her right to withdraw or deny consent at any 

time (that is, to change his or her mind about who may 
visit). (CHA Appendix 1-A, “Patient Rights,” contains 
this information.)

4. Not restrict, limit, or otherwise deny visitation privileges 
on the basis of race, color, national origin, religion, sex, 
gender identity, sexual orientation, or disability.

5. Ensure that all visitors enjoy full and equal visitation 
privileges consistent with patient preferences.

[42 C.F.R. Sections 482.13(h) (hospitals) and 485.635(f) 
(critical access hospitals)]

CMS has interpreted the regulation cited above in an 
attempt to answer hospitals’ questions and to assist 
hospitals in implementation. This interpretation, discussed 
below, is found at 75 Fed. Reg. 70831 (Nov. 19, 2010)]. In 
addition, CMS has published extensive Hospital and Critical 
Access Hospital (CAH) Interpretive Guidelines regarding 
the right to visitors, the right to a support person, and the 
right of a patient to designate a family member or friend 
to participate in the development and implementation 
of the patient’s plan of care [Tags A-0117, A-0130 to 
A-0133, A-0215 to A-0217, C-0151, and C-1000 to 
C-1002]. Hospitals should review these guidelines carefully 
and incorporate their requirements into their policies and 
procedures. (The tags that start with a “C” apply to CAHs; 
the tags that start with an “A” apply to other acute care 
hospitals.)

Support Person

A patient may orally designate a support person, which 
CMS states should ordinarily be sufficient to establish the 
individual who may exercise the patient’s visitation rights 
on his or her behalf, should the patient be unable to do so. 
In the absence of an oral designation, hospitals must look 
to their policies and procedures to establish the support 
person. 

CMS states that the visitation regulation “does not apply to 
designation of an individual as the patient’s representative 
for purposes of medical decision making, as this 
designation may be governed by State law and regulation.” 
In addition, CMS states that:

For purposes of exercising visitation rights, we do 
not believe that the individual exercising the patient’s 
visitation rights needs to be the same individual who is 
legally responsible for making medical decisions on the 
patient’s behalf, though it is certainly possible for both 
roles to be filled by the same individual.

Thus, it is theoretically possible that the person who may 
designate visitors under federal law may not be the person 
who may make health care decisions under state law. 
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Hospitals should consider, if this situation arises, that 
state law permits patients to make an oral designation of 
a surrogate decision maker (see C. “Oral Designation of a 
Surrogate Decision Maker,” page 3.5). 

Documentation 

CMS states that the hospital should require written 
documentation to establish support person status for the 
purpose of exercising a patient’s visitation rights only if the 
patient is incapacitated and two or more individuals claim 
to be the patient’s support person. CMS has approved 
the following forms of proof as sufficient to establish the 
appropriateness of a visitor:

1. An advance directive;

2. Shared residence (deeds, leases, licenses, ID cards);

3. Shared ownership of a property or business;

4. Financial interdependence (bank statements);

5. Marital/relationship status;

6. Existence of a legal relationship: parent-child, civil 
union, marriage, domestic partnership;

7. Acknowledgment of a committed relationship (e.g., an 
affidavit); or

8. Written documentation of the patient’s chosen 
individual, even if it is not an advance directive.

This list is not exhaustive.

CMS states that hospital documentation policies should be 
nondiscriminatory. Thus, if the hospital does not request 
proof of shared residence for opposite-sex unmarried 
couples, it should not request proof of shared residence for 
same-sex unmarried couples. 

Examples of Permissible Restrictions

CMS has approved several examples of clinically 
appropriate restrictions on visitation privileges within three 
broad categories: 

1. When the patient is undergoing care interventions; 

2. When there may be infection control issues; and 

3. When visitation may interfere with the care of other 
patients. 

The examples include:

1. A court order limiting or restraining contact;

2. Behavior that disrupts the functioning of the patient 
care unit; 

3. Reasonable limitations on the number of visitors at 
a time;

4. Patient’s risk of infection by the visitor;

5. Visitor’s risk of infection by the patient;

6. Extraordinary protections because of a pandemic or 
infectious disease outbreak;

7. Substance abuse treatment protocols requiring 
restricted visitation; 

8. Patient’s need for privacy or rest; and

9. Need for privacy or rest by the patient’s roommate.

The list provided above is not exhaustive. CMS also 
states that:

We firmly believe that the [visitation] requirements must 
allow hospitals and CAHs some flexibility regarding 
patient visitation so that health care professionals may 
exercise their best clinical judgment when determining 
when visitation is, and is not, appropriate. We believe 
that the best clinical judgment takes into account all 
aspects of patient health and safety, including any 
negative impact that patients, visitors, and staff may 
have on other patients in the hospital or CAH.

CMS states that health care professionals responsible for 
the care of the patient should make the clinical decision 
regarding restricting or limiting visitation when the patient is 
undergoing a procedure or intervention. CMS encourages 
hospitals to make a best effort to accommodate requests 
for visitors if the clinical situation allows for it.

CMS also appears to permit minimum age requirements for 
child visitors. 

Finally, CMS states that a hospital need not delineate in 
its policy each clinical reason that may warrant imposition 
of a restriction on visitation, because it may be impossible 
to anticipate every instance that may occur. However, 
hospitals have a duty to the patient to clearly explain the 
reasons for restrictions or limitations that are not covered in 
the policy provided to the patient (in advance of furnishing 
care, when possible).

Burden of Proof

CMS states that, “when establishing and implementing 
visitation policies and procedures, the burden of proof is 
upon the hospital or CAH to demonstrate that the visitation 
restriction is necessary to provide safe care.”

Interaction With State Law

A patient’s right to visitors is also regulated by state 
law (see D. “California Right to Visitors,” page 1.6). 
The hospital’s policy must comply with both state and 
federal law.
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V. AUXILIARY AIDS FOR HEARING, VISION OR 
SPEECH IMPAIRMENT

Three federal laws — The Rehabilitation Act of 1973, The 
Americans with Disabilities Act, and Section 1557 of the 
Affordable Care Act (ACA) — contain provisions designed 
to ensure that persons with disabilities have an equal 
opportunity to benefit from the services provided by 
covered entities. The provisions of the laws are somewhat 
duplicative. Each law is described below. Hospitals must 
comply with all the provisions of all three laws.

A. Rehabilitation Act and Americans with 
Disabilities Act

Under the Rehabilitation Act of 1973, hospitals must 
provide interpreters and other aids for persons with 
hearing, vision or speech impairments, where necessary 
to afford them an equal opportunity to benefit from the 
hospital’s services [45 C.F.R. Section 84.52(d)]. Hospitals 
must specifically establish a procedure for effective 
communication with hearing impaired persons for the 
purpose of providing emergency health care [45 C.F.R. 
Section 84.52(c)].

In addition, the United States Department of Justice (DOJ) 
has published regulations under Title III of the Americans 
with Disabilities Act (ADA) regarding auxiliary aids and 
services for persons who are disabled, including (but 
not limited to) persons with vision, hearing or speech 
impairments [28 C.F.R. Sections 36.303, 36.306 and 
36.307]. The purpose of Title III of the ADA is to prevent 
discrimination on the basis of disability by places of public 
accommodation, including state and local governments, 
businesses, nonprofit organizations, and hospitals. The 
DOJ operates an information line to answer questions 
about the ADA at 800-514-0301.

The ADA regulations apply to all hospital programs and 
services, including emergency room care, inpatient and 
outpatient services, surgery, clinics, educational classes, 
cafeteria and gift shop. These rules apply with respect to 
patients as well as companions, such as family members. 
Wherever patients, family members, companions or 
members of the public are interacting with hospital staff, 
the hospital is required to provide effective communication. 
For example, if a hospital offers a class on preparing 
for labor and birth to expectant parents, and a father 
needs a sign language interpreter in order to meaningfully 
participate, then the hospital must provide one. In addition, 
hospitals must provide auxiliary aids to allow family 
members to participate in treatment conferences. Hospitals 
should evaluate each situation on a case-by-case basis 
to determine patient and companion needs as well as the 
hospital’s obligation, if any.

Hospitals may not charge patients or other persons a 
fee for interpreter services or other communication aids 
and services.

GENERAL RULE

A place of public accommodation, which includes a 
hospital, must ensure that no individual with a disability is 
excluded, denied services, segregated or otherwise treated 
differently from other people because of the absence of 
auxiliary aids and services, unless:

1. The hospital can demonstrate that taking those 
steps would fundamentally alter the nature of the 
goods, services, facilities, privileges, advantages, or 
accommodations being offered; or

2. The hospital can demonstrate that taking those steps 
would result in an undue burden, i.e., significant 
difficulty or expense. 

If provision of a particular auxiliary aid or service would 
result in a fundamental alteration or an undue burden, 
the hospital must provide an alternative auxiliary aid or 
service, if one exists, that would not result in an alteration 
or burden but would nevertheless ensure that, to the 
maximum extent possible, disabled individuals receive 
the goods, services, facilities, privileges, advantages, or 
accommodations offered.

The law does not require a hospital to alter its inventory 
to include accessible or special goods that are designed 
for disabled persons. However, a hospital must order 
accessible or special goods at the request of a disabled 
person if, in the normal course of its operation, it makes 
special orders on request for unstocked goods, and if 
the accessible or special goods can be obtained from 
a supplier with whom the hospital customarily does 
business. (Examples of accessible or special goods include 
items such as Braille versions of books, books on audio 
cassettes, closed-captioned video tapes, special sizes 
or lines of clothing, and special foods to meet particular 
dietary needs.)

DEFINITIONS

The term “auxiliary aids and services” includes:

1. Qualified interpreters on-site or through video remote 
interpreting (VRI) services; note takers; real-time 
computer-aided transcription services; written 
materials; exchange of written notes; telephone 
handset amplifiers; assistive listening devices; 
assistive listening systems; telephones compatible 
with hearing aids; closed caption decoders; open 
and closed captioning, including real-time captioning; 
voice, text, and video-based telecommunications 
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products and systems, including text telephones 
(TTYs), videophones, and captioned telephones, or 
equally effective telecommunications devices; video 
text displays; accessible electronic and information 
technology; or other effective methods of making 
aurally delivered information available to individuals 
who are deaf or hard of hearing;

2. Qualified readers; taped texts; audio recordings; 
Braille materials and displays; screen reader software; 
magnification software; optical readers; secondary 
auditory programs (SAP); large print materials; 
accessible electronic and information technology; or 
other effective methods of making visually delivered 
materials available to individuals who are blind or have 
low vision;

3. Acquisition or modification of equipment or 
devices; and 

4. Other similar services and actions. 

“Companion” means a family member, friend, or associate 
of an individual seeking access to, or participating in, 
the goods, services, facilities, privileges, advantages, or 
accommodations of a public accommodation, who, along 
with such individual, is an appropriate person with whom 
the public accommodation should communicate.

EFFECTIVE COMMUNICATION

Hospitals must furnish appropriate auxiliary aids 
and services where necessary to ensure effective 
communication with individuals with disabilities. This 
includes an obligation to provide effective communication 
to companions with disabilities.

The type of auxiliary aid or service necessary to ensure 
effective communication will vary in accordance with:

1. The method of communication used by the individual; 

2. The nature, length, and complexity of the 
communication involved; and 

3. The context in which the communication is taking 
place. 

A hospital should consult with individuals with disabilities 
whenever possible to determine the type of auxiliary aid 
needed to ensure effective communication. However, the 
ultimate decision as to what measures to take rests with 
the hospital, provided that the method chosen results in 
effective communication. To be effective, auxiliary aids and 
services must be provided in accessible formats, in a timely 
manner, and in such a way as to protect the privacy and 
independence of the individual with a disability.

The DOJ has provided the following examples regarding the 
auxiliary aids that may be needed in various circumstances 
to constitute effective communication. 

Exchanging written notes or pointing to items for purchase 
will likely be effective communication for brief and relatively 
simple fact-to-face conversations, such as a visitor’s inquiry 
about a patient’s room number or a purchase in the gift 
shop or cafeteria.

Written forms or information sheets may provide effective 
communication in situations where there is little call for 
interactive communication, such as providing billing and 
insurance information or filing out admission forms and 
medical history inquiries.

For more complicated and interactive communications, 
such as a patient’s discussion of symptoms with medical 
personnel, a physician’s presentation of diagnosis and 
treatment options to patients or family members, or a 
group therapy session, it may be necessary to provide a 
qualified sign language interpreter or other interpreter. Other 
situations where an interpreter may be required for effective 
communication include:

1. Discussing a patient’s symptoms and medical 
condition, medications, and medical history;

2. Explaining and describing medical conditions, 
tests, treatment options, medications, surgery and 
other procedures;

3. Providing a diagnosis, prognosis, and recommendation 
for treatment;

4. Obtaining informed consent for treatment;

5. Communicating with a patient during treatment, testing 
procedures, and during physician’s rounds;

6. Providing instructions for medications, post-treatment 
activities, and follow-up treatments;

7. Providing mental health services, including group 
or individual therapy, or counseling for patients and 
family members;

8. Providing information about blood or organ donation;

9. Explaining advance health care directives and 
Physician Orders for Life-Sustaining Treatment 
(POLST) forms;

10. Discussing complex billing or insurance matters; and

11. Making educational presentations, such as birthing and 
new parent classes, nutrition and weight management 
counseling, and CPR and first aid training.

This law does not require a public accommodation to 
provide its customers, clients, or participants with personal 
devices, such as wheelchairs; individually prescribed 



Chapter 1 — Patients’ Rights and Interpreter Services        CHA

   1.15© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

devices, such as prescription eyeglasses or hearing aids; or 
services of a personal nature including assistance in eating, 
toileting, or dressing. A hospital may provide some of these 
services to its patients under other provisions of law.

INTERPRETER QUALIFICATIONS

Sign language or other interpreters must be qualified. An 
interpreter is qualified if he or she can interpret competently, 
accurately, and impartially. In the hospital setting, the 
interpreter must be familiar with any specialized vocabulary 
used and must be able to interpret medical terms and 
concepts. Hospital personnel who have a limited familiarity 
with sign language should interpret only in emergency 
situations for a brief time until a qualified interpreter can 
be present.

FRIENDS AND FAMILY AS INTERPRETERS

A hospital may not require an individual with a disability 
to bring another individual to interpret for him or her. In 
addition, a hospital may not rely on an adult accompanying 
an individual with a disability to interpret or facilitate 
communication, except in the following circumstances:

1. In an emergency involving an imminent threat to the 
safety or welfare of an individual or the public where 
there is no interpreter available; or

2. Where the individual with a disability specifically 
requests that the accompanying adult interpret or 
facilitate communication, the accompanying adult 
agrees to provide such assistance, and reliance on 
that adult for such assistance is appropriate under the 
circumstances. Hospitals should document that they 
offered an interpreter and the patient declined. The 
hospital may wish to protect itself and have a hospital 
interpreter listen to ensure proper translation.

A hospital may not rely on a minor child to interpret or 
facilitate communication, except in an emergency involving 
an imminent threat to the safety or welfare of an individual 
or the public where there is no interpreter available.

The reason for these rules is that friends and family 
members may be unable to interpret accurately due to an 
inadequate knowledge of anatomy or physiology, or due 
to the emotional situation that may exist surrounding the 
patient’s illness or injury.

TELECOMMUNICATIONS

When a hospital uses an automated-attendant system, 
including, but not limited to, voicemail and messaging, or 
an interactive voice response system, for receiving and 
directing incoming telephone calls, that system must 
provide effective real-time communication with individuals 

using auxiliary aids and services, including text telephones 
(TTYs) and all forms of FCC-approved telecommunications 
relay systems, including Internet-based relay systems.

A hospital that offers its customers, clients, patients, 
or participants the opportunity to make outgoing 
telephone calls using the hospital’s equipment on 
more than an incidental convenience basis must make 
available accessible public telephones, TTYs, or other 
telecommunications products and systems for use by 
an individual who is deaf or hard of hearing, or has a 
speech impairment.

A hospital may use relay services in place of direct 
telephone communication for receiving or making 
telephone calls incident to its operations. A hospital must 
respond to telephone calls from a telecommunications 
relay service in the same manner that it responds to other 
telephone calls.

TVS, PHONES AND ALARMS IN PATIENTS ROOMS

Hospitals that provide televisions for patient use must 
provide, upon request, closed captioning or a means for 
decoding captions for use by an individual with impaired 
hearing. 

If phones are provided in patient rooms, the hospital must 
provide patients who are hearing impaired comparable 
accessible equipment upon request, including TTY’s, 
telephones that are hearing-aid compatible and have 
volume control.

Visual alarms are not required in patient rooms. However, 
hospital evacuation procedures should include specific 
measures to ensure the safety of patients and visitors who 
are hearing impaired.

VIDEO REMOTE INTERPRETING SERVICES

A hospital that chooses to provide qualified interpreters 
via video remote interpreting (VRI) service must provide 
the following:

1. Real-time, full-motion video and audio over a 
dedicated high-speed, wide-bandwidth video 
connection or wireless connection that delivers 
high-quality video images that do not produce lags, 
choppy, blurry, or grainy images, or irregular pauses 
in communication;

2. A sharply delineated image that is large enough to 
display the interpreter’s face, arms, hands, and fingers, 
and the participating individual’s face, arms, hands, 
and fingers, regardless of his or her body position;

3. A clear, audible transmission of voices; and
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4. Adequate training to users of the technology and 
other involved individuals so that they may quickly and 
efficiently set up and operate the VRI.

DOJ SETTLEMENTS

Over the past few years, DOJ has charged several 
hospitals with violations of these regulations with respect 
to hearing-impaired individuals. Hospitals are encouraged 
to read the settlement agreements between the DOJ and 
various hospitals to learn the policies and procedures DOJ 
has negotiated. Although the provisions in the settlement 
agreements are not necessarily required by law, the 
settlement agreements give hospitals an idea of what DOJ 
thinks hospitals should do to comply with the law. Some 
agreements may be found at: 

www.ada.gov/st_francis_ra.htm 
www.ada.gov/trinity.htm 
https://ada.gov/henry_ford_settle.htm 
https://ada.gov/cheshire_cd.htm

The U.S. Department of Justice has initiated compliance 
reviews over website accessibility, and announced 
settlement agreements with several businesses regarding 
removal of purported barriers to the accessibility of their 
websites. In some cases, DOJ has found that using 
a screen reader accessible version of a website was 
not sufficient. At this time, there are no legally binding 
technical standards or guidance about how to make a 
website legally accessible, which makes compliance 
difficult. Hospitals may wish to consult the Web Content 
Accessibility Guidelines published by the World Wide Web 
Consortium, and solicit feedback on the accessibility of 
their website and mobile applications from individuals with 
various disabilities.

B. Section 1557: Effective Communication for 
Individuals with Disabilities

As mentioned above, three federal laws contain provisions 
designed to ensure that persons with disabilities have an 
equal opportunity to benefit from the services provided 
by covered entities. The Rehabilitation Act of 1973 is 
described under A. “Rehabilitation Act and Americans with 
Disabilities Act,” page 1.13. Section 1557 of the Affordable 
Care Act (ACA) is described below. 

AUXULIARY AIDS

Section 1557 of the ACA requires hospitals and other 
covered entities to take appropriate steps to ensure that 
communications with individuals with disabilities are as 
effective as communications with others in health programs 
and activities. This includes providing appropriate auxiliary 

aids and services (as defined in “Definitions,” page 1.4) 
to persons with impaired sensory, manual, or speaking 
skills, where necessary to afford such persons an equal 
opportunity to benefit from the service in question. 

ENFORCEMENT AND RESOURCES

This law is enforced by the Office for Civil Rights (OCR) of 
the U.S. Department of Health and Human Services. OCR 
has posted educational materials about the law, sample 
documents, and answers to FAQs at www.hhs.gov/
civil-rights/for-individuals/section-1557.

An individual or entity may also bring a civil action to 
challenge a violation of Section 1557 in federal court. 
[42 U.S.C. Section 18116; 45 C.F.R. part 92]

“Qualified interpreter for an individual with a disability” 
means an interpreter who via a remote interpreting service 
or an on-site appearance:

1. Adheres to generally accepted interpreter ethics 
principles, including client confidentiality; and

2. Is able to interpret effectively, accurately, and impartially, 
both receptively and expressively, using any necessary 
specialized vocabulary, terminology and phraseology.

For an individual with a disability, qualified interpreters 
can include, for example, sign language interpreters, oral 
transliterators (individuals who represent or spell in the 
characters of another alphabet), and cued language 
transliterators (individuals who represent or spell by using a 
small number of hand shapes).

ACCESSIBILITY OF ELECTRONIC TECHNOLOGY

Hospitals and other covered entities must ensure that 
health programs or activities provided through electronic 
technology are accessible to individuals with disabilities 
(including blind individuals), unless doing so would 
result in undue financial and administrative burdens or a 
fundamental alteration in the nature of the health programs 
or activities. When undue financial and administrative 
burdens or a fundamental alteration exist, the covered 
entity must provide information in a format other than an 
electronic format that would not result in undue burden or 
fundamental alteration, but would ensure, to the maximum 
extent possible, that individuals with disabilities receive the 
benefits or services of the health program or activity that 
are provided through electronic technology. (See also “DOJ 
Settlements,” page 1.16, regarding website accessibility 
compliance reviews.)

http://www.ada.gov/st_francis_ra.htm
http://www.ada.gov/trinity.htm 
https://ada.gov/henry_ford_settle.htm
https://ada.gov/cheshire_cd.htm 
http://www.hhs.gov/civil-rights/for-individuals/section-1557
http://www.hhs.gov/civil-rights/for-individuals/section-1557
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VI. SERVICE ANIMALS

California hospitals often have patients or visitors who 
wish to bring animals into the facility. These animals may 
be referred to as “comfort” animals, “therapy” animals,” 

“companion” animals, “service” animals, or merely “pets.” 

Hospitals are free to establish any policy and any rules 
they wish with regard to comfort animals, therapy animals, 
companion animals and pets. They may consider requests 
for visits by these animals on a case-by-case basis, or 
prohibit these visits entirely, if desired. However, hospitals 
must comply with state and federal law about service 
animals — whether they are accompanying patients or 
visitors. These requirements are described in this portion of 
the manual.

The United States Department of Justice (DOJ) has 
published regulations pursuant to Title III of the Americans 
with Disabilities Act (ADA) about service animals (see 
28 C.F.R. part 36 and, in particular, 28 C.F.R. Sections 
36.302 and 36.303; see also Civil Code Sections 54.1-
54.2). The purpose of Title III of the ADA is to prevent 
discrimination on the basis of disability by places of public 
accommodations, including state and local governments, 
businesses, nonprofit organizations, and hospitals. The 
DOJ operates an information line to answer questions 
about the ADA at (800) 514-0301. 

A. Definition of “Service Animal”

A “service animal” is a dog that is individually trained to 
do work or perform tasks for the benefit of an individual 
with a disability, including a physical, sensory, psychiatric, 
intellectual, or other mental disability. Other species of 
animals, whether wild or domestic, trained or untrained, 
are not service animals (however, see “Miniature 
Horses,” page 1.17). The work or tasks performed by a 
service animal must be directly related to the individual’s 
disability. (However, it is not permissible to ask about the 
person’s disabilty; see E. “Questions That May Be Asked 
About Service Animals,” page 1.18.)

Examples of work or tasks include, but are not limited to:

1. Assisting individuals who are blind or have low vision 
with navigation and other tasks;

2. Alerting individuals who are deaf or hard of hearing to 
the presence of people or sounds; 

3. Providing non-violent protection or rescue work;

4. Pulling a wheelchair;

5. Assisting an individual during a seizure; 

6. Alerting individuals to the presence of allergens;

7. Retrieving items such as medicine or the telephone;

8. Providing physical support and assistance with 
balance and stability to individuals with mobility 
disabilities; and 

9. Helping persons with psychiatric and neurological 
disabilities by preventing or interrupting impulsive or 
destructive behaviors. 

Service animals are working animals, not pets. Pets whose 
sole function is to provide comfort or emotional support do 
not qualify as service animals under the ADA. In addition, 
the crime deterrent effects of an animal’s presence and 
the provision of emotional support, well-being, comfort, 
or companionship do not constitute work or tasks for the 
purposes of this definition. 

[28 C.F.R. Section 36.104]

MINIATURE HORSES

In addition to the provisions about service dogs, the DOJ 
regulations have a separate provision about miniature 
horses that have been individually trained to do work or 
perform tasks for people with disabilities. Miniature horses 
generally range in height from 24 inches to 34 inches 
measured to the shoulders and generally weigh between 
70 and 100 pounds. They may be trained to guide blind 
persons, especially those who are allergic to dogs or fearful 
of dogs. They are also strong enough to provide support, 
helping a disabled handler to rise from a wheelchair. 
Miniature horses are preferred by some individuals because 
they typically live longer than dogs and may be stronger.

Places of public accommodation, such as hospitals, must 
modify their policies to permit miniature horses where 
reasonable. This is a more flexible standard than that 
applied to service dogs. The regulations set forth four 
factors to consider in determining whether miniature horses 
must be accommodated in the facility:

1. Whether the miniature horse is housebroken; 

2. Whether the owner has sufficient control over the 
miniature horse; 

3. Whether the facility can accommodate the miniature 
horse’s type, size, and weight; and 

4. Whether the miniature horse’s presence compromises 
legitimate safety requirements necessary for safe 
operation of the facility.

B. Where Service Animals Are Allowed

Under the ADA, places of public accommodation that 
serve the public generally must allow service animals to 
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accompany people with disabilities in all areas of the facility 
where the public or patients are normally allowed to go. In 
most hospitals, this would not include food preparation 
areas, laundry, central sterile supply areas, sterile and 
clean supply storage areas, medication preparation areas, 
operating rooms, isolation areas and protective equipment 
areas. Each hospital should clearly address these and 
similar areas in its policy, and clearly identify where services 
animals are prohibited. The facility should be able to explain 
the hazards a service animal would impose that a human 
would not.

For example, the DOJ has specifically stated that, in 
a hospital, it would be inappropriate to exclude a 
service animal from patient rooms, clinics, cafeterias, or 
examination rooms. However, it may be appropriate to 
exclude a service animal from operating rooms or burn 
units where the animal’s presence may compromise a 
sterile environment. 

People with disabilities who use service animals cannot 
be isolated from other patrons, treated less favorably than 
other patrons, or charged fees for bringing the service 
animal. However, if a public accommodation normally 
charges individuals for the damage they cause, an 
individual with a disability may be charged for damage 
caused by his or her service animal.

CAFETERIAS

Establishments that sell or prepare food (such as a hospital 
cafeteria) must allow service animals in public areas even if 
state or local health codes prohibit animals on the premises. 

C. When Service Animals May Be Excluded

In general, a hospital must permit the use of a service 
animal by a person with a disability. However, service 
animals need not be allowed if: 

1. They present a direct threat to the health and safety of 
patients, visitors or staff; or 

2. Their presence would fundamentally alter the nature of 
the goods, services, facilities, privileges, advantages, 
or accommodations.

To determine if an animal presents a direct threat, a 
case-by-case assessment is required. Hospitals must use 
current medical knowledge or evidence to ascertain:

1. The nature, duration and severity of the risk;

2. The probability that potential injury will occur; and

3. Whether reasonable accommodations will mitigate 
the risk.

Animals that appear unhealthy, such as animals with 
gastroenteritis, obvious flea or mite infestation or skin 
lesions should be evaluated to determine whether they 
constitute a direct threat to the health and safety of others 
and thus may be prohibited.

In addition, a hospital may ask a person with a disability to 
remove a service animal from the premises if:

1. The animal is out of control and the handler does not 
take effective action to control it, or 

2. The animal is not housebroken. 

When there is a legitimate reason to ask that a service 
animal be removed, hospital staff must offer the person 
with the disability the opportunity to obtain services without 
the animal’s presence.

D. Service Animals Must Be Under Control

Service animals must be harnessed, leashed, or tethered, 
unless these devices interfere with the service animal’s 
work or the individual’s disability prevents using these 
devices. In that case, the individual must maintain control of 
the animal through voice, signal, or other effective controls.

Hospital staff are not required to provide care, supervision 
or food for a service animal. The owner must be able to 
do so himself or herself, or have a friend or family member 
available to do so. 

E. Questions That May Be Asked About 
Service Animals

When it is not obvious what service an animal provides, 
only limited inquiries are allowed. Staff may ask only 
two questions:

1. Is the animal required because of a disability, and 

2. What work or task has the animal been trained to 
perform. 

Hospital staff are not allowed to ask about the person’s 
disability, require medical documentation, require a special 
identification card or training documentation for the animal, 
or ask that the animal demonstrate its ability to perform the 
work or task.

F. Allergies and Fears

Allergies and fear of dogs are not valid reasons for denying 
access or refusing service to people using service animals. 
When a person who is allergic to animal dander and a 
person who uses a service animal must spend time in the 
same room or facility, they both should be accommodated 
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by assigning them, if possible, to different locations within 
the room or different rooms in the facility.

G. Additional Policy Considerations

Hospitals developing policies about animals in the facility 
should consult guidance published by the Centers for 
Disease Control and Prevention (CDC). The CDC has 
addressed this topic in a document called “Guidelines for 
Environmental Infection Control in Health-Care Facilities” 
(June 6, 2003), available at www.cdc.gov/MMWR/preview/
MMWRhtml/rr5210a1.htm (see “Recommendations — 
Animals in Health-Care Facilities,” on page 30 of the 
document).

Hospitals are advised to discuss with the patient prior to 
admission, if possible, plans about service animals and 
their care. Hospitals may also wish to notify their infection 
control practitioner about the presence of animals in the 
hospital. 

Hospitals may wish to address the following when 
developing their policies and procedures:

1. Notifying the patient’s attending physician, particularly 
if the patient is immunocompromised or has open 
wounds; 

2. Arranging a single room if possible. If a patient is in 
a multi-occupancy room, consider asking the other 
occupant to agree to the presence of the animal if 
possible; 

3. Notifying the attending physician of a patient sharing a 
room with a patient with a service animal; and

4. Appropriate hand hygiene after visits.

For non-service animals, hospitals may wish to limit 
visitation to non-carpeted areas and have long-haired 
animals wear a shirt or cape.

H. Penalties for Fraudulently Claiming to Have a 
Service Animal

A person who knowingly and fraudulently represents 
himself or herself as owning or training a service dog is 
guilty of a misdemeanor punishable by imprisonment in 
the county jail not exceeding six months, by a fine not 
exceeding one thousand dollars ($1,000), or by both [Penal 
Code Section 365.7]. Hospitals may inform patients or 
visitors of this law.

VII. INTERPRETER SERVICES

Both state and federal law include requirements for 
hospitals to use interpreters and translators for limited 
English proficient (LEP) patients. It is important for patients 
to be able to communicate with their health care providers. 
A hospital’s failure to provide a competent interpreter, or 
to translate consent forms or other important documents, 
may result in misunderstandings, and increases the 
chance of a patient safety incident or medical error. Some 
LEP patients in California have filed lawsuits alleging lack 
of informed consent because they did not understand 
the discussions with their health care providers and the 
consent forms they signed. Hospitals are required to 
identify and document a patient’s primary language, and 
should thoroughly document the provision of interpreter 
and translation services. If an LEP patient chooses not to 
have an interpreter, the hospital should document the offer 
to provide an interpreter and the patient’s decision. 

The state has enacted a law containing requirements 
about interpreter services, described under A. “State 
Law Requirements,” page 1.19. The U.S. Department 
of Health and Human Services has issued three different 
documents: a set of regulations issued under Section 1557 
of the ACA, LEP guidance regarding the Title VI prohibition 
against national origin discrimination, and Culturally and 
Linguistically Appropriate Services standards. These three 
documents are described below. The regulations have 
the force of law and must be followed. The guidance 
and standards leave more room for interpretation 
and compliance.

A. State Law Requirements

General acute care hospitals must adopt and annually 
review a policy for providing language assistance services 
to patients with “language or communication barriers” (as 
defined below). To the extent possible, the policy must 
provide for the use of “interpreters” (as defined below) 
whenever a language or communication barrier exists. 
Interpreters must be available, either on the premises or by 
telephone, 24 hours a day to the extent possible. A patient 
may, after being informed of the availability of the interpreter 
service, choose to use a family member or friend instead.

[Health and Safety Code Section 1259; Title 22; California 
Code of Regulations, Section 70721]. 

DEFINITIONS

“Language or communication barriers” means:

1. With respect to spoken language, barriers that are 
experienced by individuals who are limited English 
speaking or non-English speaking individuals who 

http://www.cdc.gov/MMWR/preview/MMWRhtml/rr5210a1.htm
http://www.cdc.gov/MMWR/preview/MMWRhtml/rr5210a1.htm
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speak the same primary language and who comprise 
at least 5 percent of the population of the geographical 
area served by the hospital or of the actual patient 
population of the hospital. (In cases of dispute, CDPH 
will determine whether the 5 percent population 
standard applies to a given hospital.)

2. With respect to sign language, barriers that are 
experienced by individuals who are deaf and whose 
primary language is sign language.

“Interpreter” means someone fluent in English and in 
the necessary second language, who can accurately 
speak, read, and readily interpret the necessary second 
language, or a person who can accurately sign and read 
sign language. Interpreters must have the ability to translate 
the names of body parts and to describe competently 
symptoms and injuries in both languages. Interpreters may 
include members of the medical or professional staff.

REQUIRED POLICY

Every January 1, general acute care hospitals must send to 
the California Department of Public Health (CDPH) a copy 
of their updated policy and must include a description of 
their efforts to ensure adequate and speedy communication 
between patients with language or communication barriers 
and staff. This information should be sent to the local 
district office. CDPH will post these policies on its website.

REQUIRED NOTICES

General acute care hospitals must develop and post in 
conspicuous locations notices that: 

1. List the languages for which interpreter services 
are available,

2. Advise patients and their families of the availability 
of interpreters, and the procedure for obtaining an 
interpreter, 

3. Include CDPH’s telephone numbers where complaints 
may be filed concerning interpreter service problems 
(including a TDD number for the deaf or hard of 
hearing) and the local address and phone number of 
CDPH’s office. 

At a minimum, these notices must be posted in the 
emergency room, the admitting area, the entrance, and in 
outpatient areas.

WEBSITE REQUIREMENTS

Every January 1, general acute care hospitals must post 
the following information on their website: 

1. Their policy for providing language assistance 
services, and 

2. A notice of availability of language assistance services. 

The notice must be in English and in the other languages 
most commonly spoken in the hospital’s service area. The 
hospital must post the notice in the language of individuals 
who meet the definition of having a language barrier; 
however, a hospital is not required to make the notice 
available in more than five languages other than English.

OTHER REQUIREMENTS

General acute care hospitals must:

1. Identify and record a patient’s primary language and 
dialect in the patient medical record, and, if desired, 
on the hospital bracelet, bedside notice, or nursing 
card. [Health and Safety Code Sections 1259(c)(4) 
and 123147]

2. Prepare and maintain a list of interpreters who have 
been identified as proficient in sign language and in the 
languages of the population of the geographical area 
served by the hospital.

3. Notify employees of the hospital’s commitment to 
provide interpreters to all patients who request them.

4. Review all standardized written forms, waivers, 
documents, and informational materials available 
to patients upon admission to determine which to 
translate into languages other than English.

5. Consider providing its nonbilingual staff with 
standardized picture and phrase sheets for use in 
routine communications with patients who have 
language or communication barriers.

6. Consider developing community liaison groups to 
enable the hospital and the limited English speaking 
and deaf communities to ensure the adequacy of the 
interpreter services.

ACUTE PSYCHIATRIC HOSPITALS

Acute psychiatric hospitals are not subject to the 
requirements of Health and Safety Code Section 1259, 
described above. However, these hospitals must include a 
patient’s principal spoken language in the patient’s medical 
record, and must make arrangements for interpreters 
or the use of other mechanisms to ensure adequate 
communication between patients and staff if language or 
communication barriers exist. [Health and Safety Code 
Section 123147; Title 22, California Code of Regulations, 
Section 71521].
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B. Federal Law: Section 1557 of the ACA

Effective July 18, 2016, Section 1557 of the ACA requires 
hospitals and other covered entities to take reasonable 
steps to provide meaningful access to individuals with 
limited English proficiency (LEP). “Individual with limited 
English proficiency” means an individual whose primary 
language for communication is not English and who has a 
limited ability to read, write, speak, or understand English. 
These individuals may be patients, support persons, family, 
and others.

[42 U.S.C. Section 18116; 45 C.F.R. part 92] 

Language assistance services must be provided free of 
charge, be accurate and timely, and protect the privacy and 
independence of the LEP individual. [42 U.S.C. Section 
18116; 45 C.F.R. part 92]

Language assistance services may include, but are not 
limited to:

1. Oral language assistance, including interpretation in 
non-English languages provided in-person or remotely 
by a qualified interpreter for an LEP individual, and 
the use of qualified bilingual or multilingual staff to 
communicate directly with LEP individuals;

2. Written translation, performed by a qualified translator, 
of written content in paper or electronic form into 
languages other than English; and

3. Taglines. 

These services are described below. The Office for Civil 
Rights enforces these requirements. OCR has posted 
educational materials, sample documents, and answers 
to FAQs at www.hhs.gov/civil-rights/for-individuals/
section-1557.

An LEP individual is not required to accept language 
assistance. If an LEP individual declines language 
assistance, the offer of assistance and the fact that it 
was declined should be documented. Even if an LEP 
individual declines language assistance, the provider 
may use a qualified interpreter to assist the provider in 
communicating with, and assuring appropriate treatment to, 
the LEP individual.

REQUIRED INTERPRETER AND TRANSLATION 
SERVICES 

A covered entity must offer a qualified interpreter to an LEP 
individual when oral interpretation is a reasonable step to 
provide meaningful access for that individual. A “qualified 
interpreter” is an interpreter who via a remote interpreting 
service or an on-site appearance:

1. Adheres to generally accepted interpreter ethics 
principles, including client confidentiality;

2. Has demonstrated proficiency in speaking and 
understanding both spoken English and at least one 
other spoken language; and

3. Is able to interpret effectively, accurately, and 
impartially, both receptively and expressly, to and from 
such language(s) and English, using any necessary 
specialized vocabulary, terminology and phraseology.

A covered entity must use a qualified translator when 
translating written content in paper or electronic form. A 

“qualified translator” is a translator who:

1. Adheres to generally accepted translator ethics 
principles, including client confidentiality;

2. Has demonstrated proficiency in writing and 
understanding both written English and at least one 
other written non-English language; and

3. Is able to translate effectively, accurately, and 
impartially to and from such language(s) and 
English, using any necessary specialized vocabulary, 
terminology and phraseology.

“Qualified bilingual/multilingual staff” means a member 
of a covered entity’s workforce who is designated by the 
covered entity to provide oral language assistance as part 
of his or her current, assigned job responsibilities and who 
has demonstrated to the covered entity that he or she:

1. Is proficient in speaking and understanding both 
spoken English and at least one other spoken 
language, including any necessary specialized 
vocabulary, terminology and phraseology, and

2. Is able to effectively, accurately, and impartially 
communicate directly with LEP individuals in their 
primary languages.

VIDEO REMOTE INTERPRETING SERVICES

A covered entity that provides a qualified interpreter for an 
LEP individual through video remote interpreting services 
for health programs and activities must provide:

1. Real-time, full-motion video and audio over a 
dedicated high-speed, wide-bandwidth video 
connection or wireless connection that delivers 
high-quality video images that do not produce lags, 
choppy, blurry, or grainy images, or irregular pauses 
in communication;

2. A sharply delineated image that is large enough to 
display the interpreter’s face and the participating 
individual’s face regardless of the individual’s 
body position;

http://www.hhs.gov/civil-rights/for-individuals/section-1557
http://www.hhs.gov/civil-rights/for-individuals/section-1557
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3. A clear, audible transmission of voices; and

4. Adequate training to users of the technology 
and other involved individuals so that they may 
quickly and efficiently set up and operate the video 
remote interpreting.

TAGLINES

Taglines are short statements written in non-English 
languages that indicate the availability of language 
assistance services free of charge. The Director of the 
Office for Civil Rights (OCR) has developed taglines in 
many languages at www.hhs.gov/civil-rights/for-individuals/
section-1557/translated-resources.

Each covered entity must:

1. Post taglines in at least the top 15 languages 
spoken by LEP individuals in the relevant state in a 
conspicuously-visible font size:

a. In significant publications and significant 
communications targeted to beneficiaries, 
enrollees, applicants, and members of the 
public, except for significant publications and 
significant communications that are small-sized, 
such as postcards and tri-fold brochures. OCR 
has stated that “significant” publications and 
communications include applications to participate 
in, or receive benefits or services from, a hospital’s 
health program or activity, as well as written 
correspondence related to an individual’s rights, 
benefits, or services, including correspondence 
requiring a response; 

b. In conspicuous physical locations where the entity 
interacts with the public; and

c. In a conspicuous location on the covered entity’s 
web site accessible from the home page.

2. Post taglines in at least the top two languages 
spoken by LEP individuals in the relevant state 
in a conspicuously-visible font size, in significant 
publications and significant communications that are 
small-sized, such as postcards and tri-fold brochures. 
OCR has stated that communications on 8½ x 11 
inch paper are not considered small, and thus require 
taglines in at least 15 languages. 

OCR has posted a list with estimates of the top 15 
languages spoken by LEP individuals in each state at 
www.hhs.gov/civil-rights/for-individuals/section-1557. 
Covered entities may use the list to implement the tagline 
requirement, although OCR says that nothing in the rule 
requires a covered entity to use this particular resource. 
The top 15 languages it lists for California are Spanish, 

Chinese, Vietnamese, Tagalog, Korean, Armenian, Persian 
(Farsi), Russian, Japanese, Arabic, Panjabi, Mon-Khmer/
Cambodian, Hmong, Hindi, and Thai.

PROHIBITIONS

A covered entity must not:

1. Require an LEP individual to provide his or her 
own interpreter;

2. Rely on an adult accompanying an LEP individual to 
interpret or facilitate communication, except:

a. In an emergency involving an imminent threat to 
the safety or welfare of an individual or the public 
where there is no qualified interpreter for LEP the 
individual; or

b. Where the LEP individual specifically requests 
that the accompanying adult interpret or facilitate 
communication, the accompanying adult agrees 
to provide such assistance, and reliance on that 
adult for such assistance is appropriate under 
the circumstances;

3. Rely on a minor child to interpret or facilitate 
communication, except in an emergency involving an 
imminent threat to the safety or welfare of an individual 
or the public where there is no qualified interpreter for 
the LEP individual available; or

4. Rely on staff other than qualified bilingual/multilingual 
staff to communicate directly with LEP individuals.

ENFORCEMENT

This law is enforced by the Office for Civil Rights (OCR) 
of the U.S. Health and Human Services Department. In 
evaluating whether a hospital or other covered entity has 
met its obligation to “take reasonable steps to provide 
meaningful access to each individual with limited English 
proficiency,” OCR will: 

1. Evaluate, and give substantial weight to, the nature 
and importance of the health program or activity and 
the particular communication at issue, to the LEP 
individual; and

2. Take into account other relevant factors, including 
whether a covered entity has developed and 
implemented an effective written language access plan 
that is appropriate to its particular circumstances.

A patient or other individual or entity may also bring a 
civil action to challenge a violation of Section 1557 in 
federal court.

http://www.hhs.gov/civil-rights/for-individuals/section-1557/translated-resources
http://www.hhs.gov/civil-rights/for-individuals/section-1557/translated-resources
http://www.hhs.gov/civil-rights/for-individuals/section-1557
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C. Limited English Proficiency Guidance

Title VI of the Civil Rights Act of 1964 prohibits 
discrimination based upon national origin by any program 
or activity receiving federal financial assistance. Title VI 
and the implementing regulations require that recipients 
of federal financial assistance take reasonable steps to 
ensure meaningful access to services by LEP persons. 
DHHS Office for Civil Rights (OCR) has issued “Guidance to 
Federal Financial Assistance Recipients Regarding Title VI 
Prohibition Against National Origin Discrimination Affecting 
Limited English Proficient Persons” to provide a framework 
that providers may use to determine how best to comply 
with these statutory and regulatory obligations [68 Fed. 
Reg. 47311 (Aug. 8, 2003)].

A complete copy of the guidance, along with fact 
sheets and other helpful information, can be found at 
www.hhs.gov/civil-rights/for-individuals/special-topics/
limited-english-proficiency/guidance-federal-financial-assist
ance-recipients-title-VI/index.html.

NOTE: Although the guidance uses the term “recipient of 
financial assistance,” we use the term “health care provider” 
in this manual for ease in reading.

DEFINITION OF LEP PERSONS

Individuals who do not speak English as their primary 
language and who have a limited ability to read, write, 
speak or understand English, may be LEP and may be 
eligible to receive language assistance.

COMPLIANCE FACTORS

Health care providers are required to take reasonable 
steps to ensure meaningful access to their services by LEP 
individuals. OCR has responsibility for enforcing compliance 
with the LEP requirements. OCR will assess compliance on 
a case-by-case basis, using the following factors:

1. The number or proportion of LEP persons eligible to 
be served or likely to be encountered by the health 
care provider;

2. The frequency with which LEP individuals come 
in contact with the health care provider’s program, 
activity or service;

3. The nature and importance of the program, activity, or 
service provided by the health care provider; and

4. The resources available to the health care provider 
and costs.

The intent of the LEP Guidance is to balance meaningful 
access by LEP persons to important services without 
imposing undue burdens on small business or 
small nonprofits.

NUMBER OF LEP PERSONS

One factor in determining the language services that health 
care providers should provide is the number or proportion 
of LEP persons from a particular language group served 
or encountered in the eligible service population. The 
greater the number or proportion of these LEP persons, the 
more likely language services are needed. (However, state 
laws regarding language assistance services must still be 
followed.)

FREQUENCY OF CONTACT

Health care providers should assess, as accurately as 
possible, the frequency with which they have or should 
have contact with an LEP individual from different language 
groups seeking assistance. The more frequent the contact 
with a particular language group, the more likely that 
enhanced language services in that language are needed. 
The steps that are reasonable for a health care provider 
that serves an LEP person on a one-time basis will be very 
different than those expected from a provider that serves 
LEP persons daily.

However, health care providers that serve LEP persons 
on an unpredictable or infrequent basis should use this 
balancing analysis to determine what to do if an LEP 
individual seeks services. This plan need not be intricate. 
It may be as simple as being prepared to use one of the 
commercially available telephonic interpretation services to 
obtain immediate interpreter services.

IMPORTANCE OF SERVICE

The more important the activity, information, service, or 
program, or the greater the possible consequences of the 
contact to the LEP individuals, the more likely language 
services are needed. A health care provider needs to 
determine whether denial or delay of access to services 
or information could have serious or even life-threatening 
implications for the LEP individual.

If the activity is both important and urgent (such as the 
communication of information concerning emergency 
surgery and the obtaining of informed consent prior to such 
surgery) it is more likely that relatively immediate language 
services are needed.

Alternatively, if the activity is important, but not urgent (such 
as the communication of information about, and obtaining 
informed consent for elective surgery) it is more likely that 
language services are needed, but that such services can 
be delayed for a reasonable period of time. 

Finally, if the activity is neither important nor urgent (such 
as a public tour of a facility) it is more likely that language 
services would not be needed. (However, hospitals must 
still comply with state laws regarding language assistance.)

http://www.hhs.gov/civil-rights/for-individuals/special-topics/limited-english-proficiency/guidance-federal-financial-assistance-recipients-title-VI/index.html
http://www.hhs.gov/civil-rights/for-individuals/special-topics/limited-english-proficiency/guidance-federal-financial-assistance-recipients-title-VI/index.html
http://www.hhs.gov/civil-rights/for-individuals/special-topics/limited-english-proficiency/guidance-federal-financial-assistance-recipients-title-VI/index.html
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PROVIDER’S RESOURCES

A health care provider’s level of resources, and the costs 
that would be imposed on those resources, may have 
an impact on the steps that should be taken to comply. 
Smaller providers with more limited budgets are not 
expected to provide the same level of language services as 
larger providers with larger budgets. 

In addition, reasonable steps may cease to be “reasonable” 
where the costs imposed substantially exceed the benefits. 
Large entities and those entities serving a significant 
number or proportion of LEP persons should ensure that 
their resource limitations are well-substantiated before 
using this factor as a reason to limit language assistance. 
Such providers may find it useful to be able to articulate, 
through documentation or in some other reasonable 
manner, their process for determining that language 
services would be limited based on resources or costs.

ELEMENTS OF EFFECTIVE LANGUAGE ASSISTANCE 
PLAN

After completing the four-factor analysis, a health care 
provider should develop an implementation plan to address 
the identified needs of the LEP populations it serves.

For the provider who decides to develop a written 
implementation plan, the following five steps should be 
included: 

1. Identifying LEP individuals who need language 
assistance (for example, using “I speak ” cards).

2. Determining language assistance measures:

a. Types of language services available.

b. How staff can obtain those services.

c. How to respond to LEP callers.

d. How to respond to written communications from 
LEP persons.

e. How to respond to LEP patients and visitors.

f. How to ensure competency of interpreters and 
translation services.

3. Training staff.

4. Providing notice to LEP persons (signs in most 
common languages, how to get help, community 
outreach, etc.).

5. Monitoring and updating the LEP plan.

LANGUAGE SERVICES

Health care providers have two main ways to provide 
language services: 

1. Oral interpretation either in person or via telephone 
interpretation service, and 

2. Written translation.

Oral interpretation can range from on-site interpreters for 
critical services provided to a high volume of LEP persons, 
to access through commercially available telephonic 
interpretation services.

Written translation, likewise, can range from translation of 
an entire document to translation of a short description of 
the document. 

There are various ways in which a provider may provide 
language services:

1. Hiring bilingual staff.

2. Hiring staff interpreters.

3. Contracting for interpreters.

4. Using telephone interpreter lines.

5. Using community volunteers.

6. Use of family members or friends as interpreters.

Some LEP persons may feel more comfortable when a 
trusted family member or friend acts as interpreter. Health 
care providers should make sure the LEP person is 
aware of the option of a free professional interpreter and 
document the patient’s choice. The issues of competence, 
appropriateness, conflicts of interest and confidentiality 
should be considered when determining whether to permit 
a family member or friend to act as the only interpreter. 
Extra caution should be exercised when the LEP person 
chooses a minor as the interpreter. The health care provider 
should take reasonable steps to ascertain whether the LEP 
person is aware of the potential problems involved and 
that the provider will provide a competent interpreter at 
no charge.

Language assistance should be provided at a time and 
place that avoids the effective denial of the service, benefit, 
or right at issue or the imposition of an undue burden on 
or delay in important rights, benefits or services to the 
LEP person.

Health care providers must take reasonable steps to use 
interpreters with demonstrated proficiency in English and 
the other language, the ability to use the appropriate mode 
of interpreting (consecutive, simultaneous, summarization 
or sight translation), and knowledge in both languages of 
specialized terms or concepts such as medical terminology. 
Formal accreditation or certification of interpreters is not 
required, however.



Chapter 1 — Patients’ Rights and Interpreter Services        CHA

   1.25© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

WHICH DOCUMENTS SHOULD BE TRANSLATED?

The guidance refers to “vital documents” and notes that 
in certain circumstances a health care provider may have 
to translate such documents into languages other than 
English. Whether or not a document (or the information it 
solicits) is “vital” may depend upon the importance of the 
program, information, encounter or service involved, and 
the consequence to the LEP person if the information in 
question is not provided accurately or in a timely manner.

Awareness of rights or services is an important part of 
“meaningful access.” Lack of awareness that a particular 
program, right, or service exists may effectively deny LEP 
individuals meaningful access to that program, right, or 
service. The following documents should be translated to 
meet the “safe harbor” as described below: 

1. Consent and complaint forms.

2. Intake forms with the potential for important 
consequences. 

3. Written notices of eligibility criteria, rights, denial, loss, 
or decreases in benefits or services.

4. Notices advising LEP persons of free language 
assistance. 

5. Written tests that do not assess English language 
competency, but test competency for a particular 
license, job or skill for which knowing English is 
not required.

As with oral interpreters, translators of written documents 
should be competent.

The following actions will be considered “strong evidence 
of compliance” (“safe harbor”) with the provider’s 
written-translation obligations:

1. The health care provider provides written translations of 
vital documents for each eligible LEP language group 
that constitutes 5 percent or 1,000 (whichever is less) 
of the population of persons eligible to be served or 
likely to be affected or encountered. Translation of 
other documents, if needed, can be provided orally; or 

2. If there are fewer than 50 persons in a language 
group that reaches the 5 percent trigger, the provider 
does not translate vital written materials, but provides 
written notice in the primary language of the LEP 
language group of the right to receive competent oral 
interpretation of those written materials, free of cost. 

These safe harbor provisions apply to the translation of 
written documents only. Even if the safe harbors are not 
met, this does not automatically mean the health care 
provider is noncompliant. Other factors will be considered.

D. CLAS Standards

The DHHS Office of Minority Health (OMH) has published 
national standards for culturally and linguistically 
appropriate services (CLAS) in health care. These 
standards may be found at www.thinkculturalhealth.hhs.
gov/clas.

E. Consent Forms

If the patient or the patient’s legal representative’s primary 
language is not one for which a consent form has been 
prepared, an interpreter who is fluent in that language 
should prepare a written translation of the form that the 
patient can be given. If time does not permit this, the 
interpreter should orally translate the form for the patient, 
and ask the patient to sign the English form if the patient 
agrees to the terms and conditions that the interpreter 
orally stated. If the patient or the legal representative 
agrees, the interpreter should write on the form the 
statement that:

I have accurately and completely read the 
foregoing document to [insert patient’s or legal 
representative’s name] in [identify language], the 
patient’s or legal representative’s primary language. 
(He/she) understood all of the terms and conditions 
and acknowledged (his/her) agreement thereto by 
signing the document in my presence.

This statement should be signed and dated by 
the interpreter.

F. Payer Requirements

California regulations require health plans licensed by 
the California Department of Managed Health Care and 
insurers licensed by the California Department of Insurance 
to adopt and implement policies related to interpreter and 
translation services. Health plans and insurers, in turn, may 
require their contracting providers to comply with some 
portions of these regulations. Hospitals should review their 
contracts with managed care plans and insurers and take 
steps to implement those provisions. 

G. Patient Refusal of Interpreter

On occasion, patients may decline a hospital’s offer to 
provide an interpreter (sign language or foreign language), 
because they have a friend or family member who will 
interpret, or because they believe they understand English 

http://www.thinkculturalhealth.hhs.gov/clas
http://www.thinkculturalhealth.hhs.gov/clas
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sufficiently. The hospital may wish to protect itself and 
have a hospital interpreter involved anyway to ensure 
proper translation.

H. Model Hospital Policies and Procedures

The California Health Care Safety Net Institute has designed 
model hospital policies and procedures for language 
access titled “Straight Talk: Model Hospital Policies & 
Procedures on Language Access.” These policies and 
procedures address how to request interpreter services, 
training and standards for medical interpreter staff, and 
bilingual personnel classifications and standards. They 
may be found on the internet by putting the title in a 
web browser. Because these policies and procedures 
were developed prior to adoption of Section 1557 of 
the ACA, a hospital should obtain legal review prior to 
implementing them.

VIII. PATIENT COMPLAINTS

Both state and federal law require hospitals to implement 
a complaint or grievance process. State law is fairly vague, 
requiring only that a procedure be established whereby 
patient complaints are forwarded to hospital administration 
for appropriate response [Title 22, California Code of 
Regulations, Section 70707(c)]. 

Federal law about grievance processes is more specific. 
The Medicare CoPs require a hospital to establish a 
process for prompt resolution of patient grievances, as 
described below. [42 C.F.R. Section 482.13] Facilities 
accredited to perform mammography must comply with 
additional requirements under the Mammography Quality 
Standards Act (see D. “Mammography Quality Standards 
Act,” page 1.27). 

A. Hospital Policy Required

The CoPs require the hospital’s governing body to approve 
and be responsible for the effective operation of the 
grievance process. The governing body must review and 
resolve grievances, unless it delegates this responsibility 
in writing to a grievance committee. Detailed information 
about what surveyors expect to see in a hospital’s 
grievance policy and procedure may be found in the 
Hospital Interpretive Guidelines, Tags A-0118 through 
A-0123. 

A “patient grievance” is defined as a formal or informal 
written or verbal complaint regarding the patient’s care, 
abuse or neglect made to the hospital by the patient or 
a patient’s representative when a patient issue cannot 
be resolved promptly by staff present or who can very 

quickly get there. A complaint about an issue related to the 
hospital’s compliance with a CoP, or a Medicare patient’s 
billing complaint related to rights and limitations provided 
by 42 C.F.R. part 489 (the Medicare provider agreement 
regulations) is also a “grievance.” [Hospital Interpretive 
Guidelines, Tag A-0118]

The hospital must clearly explain to patients the procedure 
for the submission of a written or verbal grievance to the 
hospital. The grievance process must specify time frames 
during which the grievance committee will review each 
grievance and provide a written response to the patient. 
The Hospital Interpretive Guidelines suggest that a time 
frame of seven days for the provision of the response 
would be considered appropriate. However, CMS does 
not require that every grievance be resolved within the 
hospital’s time frame, although most should be. [Hospital 
Interpretive Guidelines, Tag A-0122]

The response to the patient must contain the name of 
the hospital contact person, the steps taken on behalf 
of the patient to investigate the grievance, the results of 
the grievance process, and the date of completion. The 
response must be communicated in a language and 
manner understood by the patient or legal representative.

The grievance policy must include a mechanism for timely 
referral of patient concerns regarding quality of care, 
coverage or premature discharge to the appropriate Quality 
Improvement Organization (QIO) (Livanta in California).

B. Notice and Signage Required

Federal law requires the hospital to give each patient a 
notice of his or her right to submit a grievance pursuant to 
the grievance process. The notice of the grievance process 
must include the fact that the patient has the right to file a 
complaint with the California Department of Public Health 
(CDPH) regardless of whether the patient chooses to use 
the hospital’s grievance process. The notice must contain 
the CDPH phone number and address. [64 Fed. Reg. 
36070, 36073 (July 2, 1999)]

In addition, Health and Safety Code Section 1288.4 
requires general acute care hospitals, acute psychiatric 
hospitals, and special hospitals to post conspicuously, in 
a prominent location within the premises and accessible 
to public view, a notice providing the telephone number of 
the CDPH regional licensing office where complaints about 
the facility may be reported. CDPH must inform the health 
facility of the telephone number to be included in the notice.

Accreditation organizations, such as The Joint Commission, 
may also require that the hospital post a notice 
informing patients how they may file a complaint with the 
accreditation organization. Hospitals should check with 
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their accreditation organizations and revise the “Patients 
Rights” document (CHA Appendix 1-A) accordingly.

C. Complaints About Physicians or Podiatrists

A health facility that receives a written complaint from a 
member of the public about the professional competence 
or professional conduct of a physician or podiatrist must:

1. Inform the complainant that the Medical Board of 
California or the California Board of Podiatric Medicine, 
as the case may be, is the only authority in the 
state that may take disciplinary action against that 
provider’s license.

2. Give the complainant the address and toll-free phone 
number of the applicable state board:  
California Medical Board  
2005 Evergreen Street, Suite 1200 
Sacramento, CA 95815 
1-800-633-2322 
http://www.mbc.ca.gov/Consumers/Complaints 
 
California Board of Podiatric Medicine 
2005 Evergreen Street, Suite 1300 
Sacramento, CA 95815 
916-263-2647 
http://www.bpm.ca.gov/consumers/index.
shtml#complaints

There is no requirement that the preceding steps be taken 
in response to a verbal complaint. [Civil Code Section 
43.96]

D. Mammography Quality Standards Act

Facilities accredited to perform mammography services 
must comply with the following additional requirements 
under the Mammography Quality Standards Act:

1. Maintain a record of each serious complaint received 
by the facility for at least 3 years from the date the 
complaint was received;

2. Provide the consumer with adequate directions for 
filing serious complaints with the facility’s accreditation 
body, if the facility is unable to resolve them to the 
consumer’s satisfaction; and

3. Report unresolved serious complaints to the 
accreditation body in a manner and timeframe 
specified by the accreditation body [21 C.F.R. Section 
900.12(h).

These requirements apply only to complaints about 
mammography services. There is no definition or guidance 
as to the type of complaints that are considered “serious.” 

http://www.mbc.ca.gov/Consumers/Complaints
http://www.bpm.ca.gov/consumers/index.shtml#complaints
http://www.bpm.ca.gov/consumers/index.shtml#complaints
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I. INTRODUCTION AND RESOURCES

A. Introduction

State and federal laws grant patients certain rights. 
Foremost among these is the right for a competent adult 
to make his or her health care decisions. This chapter 
discusses the basic principles of consent, including when 
consent is necessary, the difference between “simple” 
consent and informed consent, how consent may be 
obtained, and penalties for failure to obtain consent. 

B. Resources

Hospitals will want to have a good, clear consent policy 
for many reasons. First, it’s a patient safety issue: patients 
should not be provided care that they would have declined 
if they had understood better. In addition, failure to obtain 
informed consent can lead to patient lawsuits or fines from 
government entities, such as the California Department of 
Public Health. Finally, good consent policies and practices 
can increase patient satisfaction scores, and therefore 
increase reimbursement. 

The Agency for Healthcare Research and Quality has 
resources available that provide guidance on evaluating 
your hospital’s informed consent process, improving 
informed consent policies, and communicating with 
patients to understand the care their physician has 
proposed and its risks and benefits. These resources are 
found at https://www.ahrq.gov/professionals/systems/
hospital/informedchoice/index.html. The Joint Commission 
accepts the AHRQ training for continuing education credits. 
See https://www.jointcommission.org/informed_consent_
process_training.aspx.

II. WHY CONSENT IS NECESSARY

Every competent adult has the fundamental right of 
self-determination over his or her body and property. The 
nature and source of these rights is described in more 
detail in chapter 1. Individuals who are unable to exercise 
their rights, such as minors and incapacitated adults, 

have the right to be represented by another person 
who will protect their interests and preserve their basic 
rights. (See chapters 3 and 4 regarding appropriate legal 
representatives.) 

A. The Patient’s Right to Consent to, or Refuse, 
Medical Treatment

A person does not give up the right to control what is done 
with his or her body and property when seeking care at a 
hospital. Indeed, a physician has both a legal and an ethical 
duty to obtain the patient’s consent, or the consent of the 
patient’s legal representative, to medical treatment. 

Failure to obtain the proper consent to treatment in 
accordance with applicable legal standards may result in 
a charge of battery, professional negligence (malpractice), 
and/or unprofessional conduct against the physician, 
nurses, or other health care providers, for even the simplest 
of procedures.

If the nature of the treatment involved is complicated, the 
recognition of the patient’s right to self-determination 
may require that “informed” consent be obtained. [Cobbs 
v. Grant, 8 Cal.3d 229 (1972)] The distinction between 

“simple” consent and “informed” consent is described in 
IV. “Informed Consent,” page 2.6.

FAILURE TO OBTAIN CONSENT: BATTERY

“Battery” is defined legally as an intentional touching of a 
person in a harmful or offensive manner without his or her 
consent. Consequently, a claim of battery may be made 
against a physician or other health care provider who 
performs a medical procedure on a patient without the 
patient’s consent. A battery may also arise if the patient 
consents to a particular procedure and the provider either 
exceeds the scope of the consent or performs a different 
procedure for which consent was not obtained. It is 
important to note that no wrongful intent need be present; 
a physician may sincerely intend to aid the patient, but still 
be liable for committing a battery. A medical procedure may 
be considered to be a “harmful touching” (a battery) even if 
it is performed competently with no adverse outcome.

https://www.ahrq.gov/professionals/systems/hospital/informedchoice/index.html
https://www.ahrq.gov/professionals/systems/hospital/informedchoice/index.html
https://www.jointcommission.org/informed_consent_process_training.aspx
https://www.jointcommission.org/informed_consent_process_training.aspx
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FAILURE TO OBTAIN INFORMED CONSENT: 
MALPRACTICE

A patient’s right to decide whether or not to submit 
to medical treatment establishes the physician’s 
corresponding duty to inform the patient about the 
recommended care so that the patient’s decision is 
meaningful. The physician’s duty of disclosure arises from 
the fiduciary quality of the physician-patient relationship, 
which is based upon the patient’s dependence on the 
physician’s specialized knowledge. [Cobbs v. Grant, supra, 
at 242]

A physician who fails to adequately disclose the nature 
of the procedure and its risks and alternatives may be 
liable for negligence (malpractice). In Cobbs v. Grant, the 
California Supreme Court established guidelines regarding 
the physician’s duty of disclosure that are explained 
at length in IV. “Informed Consent,” page 2.6. If the 
recommended treatment involves the performance of 
a “complicated” procedure, a physician must explain the 
nature of the treatment, the risks, possible complications, 
and expected benefits or effects of the treatment, as well 
as the alternatives to the treatment and their risks and 
benefits. The physician must also inform the patient of any 
potentially conflicting interests he or she may have, such 
as research or financial interests. (See II. “Use of Organs, 
Tissues and Fluids,” page 5.1, regarding potentially 
conflicting interests.) Informed consent is not required for 
the performance of “simple and common” procedures, 
where the related risks are commonly understood. 
Examples of simple and common procedures include 
routine blood tests or chest X-rays.

INFORMED REFUSAL: MALPRACTICE

The California Supreme Court has specifically ruled 
that the physician’s duty of disclosure includes the 
responsibility to inform the patient of the risks of refusing to 
undergo a simple and common procedure that has been 
recommended [Truman v. Thomas, 27 Cal.3d 285 (1980)] 
(see II. “When a Patient or Legal Representative Refuses 
Treatment,” page 6.1). In the Truman case, the court 
held that the defendant doctor breached his duty to his 
patient by failing to inform her of the risks resulting from 
her failure to authorize and undergo a Pap smear test. The 
court stated:

If a patient indicates that he or she is going to decline 
a risk free test or treatment, then the doctor has 
the additional duty of advising of all material risks of 
which a reasonable person would want to be informed 
before deciding not to undergo the procedure … If 
the recommended test or treatment is itself risky, 
the physician should always explain the potential 
consequences of declining to follow the recommended 
course of action. [Id. at 292]

Consequently, depending upon the type of procedure 
involved, a physician may be liable for professional 
negligence (malpractice) if he or she fails to obtain the 
patient’s “informed refusal.”

Chapter 6 contains a detailed discussion of steps to take, 
and sample forms, when a patient refuses various types 
of treatment or chooses to leave the hospital against 
medical advice.

B. The Patient’s Right to Consent to Hospital 
Services

The patient’s personal and property rights may also 
be affected by certain activities conducted by the 
hospital and its personnel (as distinct from activities 
conducted by the physician). Examples include the 
release of patient-identifiable information, the transfer of 
a patient to another health facility, and the submission 
of patient claims to arbitration. These activities and 
related consent requirements are discussed in detail in 
subsequent chapters.

Although a hospital is not subject to the physician’s 
fiduciary duty to the patient and is not directly responsible 
for obtaining the patient’s informed consent to medical 
treatment, the hospital is responsible for the care of its 
patients and for obtaining their consent, or the consent 
of their legal representatives, to those hospital activities, 
which, without such consent, would impinge on patients’ 
rights. Examples of hospital activities that require consent 
(although not necessarily informed consent) include routine 
blood tests, chest X-rays and nursing services. Consent 
to these activities is included in the model “Conditions of 
Admission” form (CHA Form 8-1) (see chapter 11). 

A hospital’s failure to obtain a patient’s consent may 
raise allegations of battery (as discussed above), false 
imprisonment (as discussed below) and possibly 
other charges.

FALSE IMPRISONMENT

Obtaining the patient’s consent to hospitalization will help 
protect the hospital and physician from the charge that 
they falsely imprisoned the patient, that is, compelled the 
patient to remain in the hospital against his or her will. (See 
also V. “Leaving the Hospital Against Medical Advice,” 
page 6.5, and chapter 15 regarding involuntary mental 
health evaluation and treatment.)

In summary, the patient’s consent to medical treatment and 
hospital services is necessary because, as a general rule, 
without such consent, the physician and the hospital have 
no authority to subject the patient to medical treatment or 
hospitalization and related services. Failure to obtain the 
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consent of the patient or the patient’s legal representative 
may violate the patient’s common law rights discussed 
above as well as other patients’ rights established by the 
state and federal laws discussed in chapter 1.

III. WHEN CONSENT IS NECESSARY

The general rules for determining when consent is required 
are presented below. Subsequent chapters address 
the requirements that apply in specific situations. The 
exceptions to the general rule are described below. (See 
also chapter 15 regarding mental health evaluation and 
treatment.)

A. General Rule

The hospital may not permit any treatment, without the 
risk of liability, unless the patient, or a person legally 
authorized to act on the patient’s behalf, has consented 
to the treatment. The consent may be simple or informed 
(see B. “Identifying Procedures That Require Informed 
Consent,” page 2.6). The exceptions to this general 
rule are described below. (See also chapter 15 regarding 
involuntary mental health evaluation and treatment.)

B. Emergency Treatment Exception

STATEMENT OF PRINCIPLE

Treatment of a medical emergency may be provided without 
consent where the provider reasonably believes that a 
medical procedure should be undertaken immediately, and 
that there is insufficient time to obtain the consent of the 
patient or of a person authorized to consent for the patient. 
The law implies consent in these circumstances on the 
theory that if the patient were able, or if a qualified legal 
representative were present, the consent would be given. 
This exception applies to minors as well as to adult patients.

The location of the patient is not relevant to the 
determination of whether the patient has a medical 
emergency. A patient may be in the emergency department, 
yet may not have a medical emergency that obviates the 
necessity to obtain consent. Similarly, the patient may be 
located in a medical/surgical unit or outpatient department 
and develop a medical emergency that requires treatment 
to be provided without consent.

California law defines a medical emergency for certain 
purposes, such as the provision of immunity to physicians 
who provide treatment in emergency situations, the 
rendering of care to incompetent adults without court 
authorization, and the rendering of care to minors in 

custody of the juvenile court. According to these laws, a 
medical emergency exists when:

1. Immediate services are required for the alleviation of 
severe pain; or

2. Immediate diagnosis and treatment of unforeseeable 
medical conditions are required, if such conditions 
would lead to serious disability or death if not 
immediately diagnosed and treated.

[Business and Professions Code Section 2397(c)(2) and (3); 
Probate Code Section 3210(b); Welfare and Institutions 
Code Section 369(d)]]

LIMITATIONS

It is important to note that only the emergency condition 
may be treated. Treatment that exceeds the necessary 
response to the emergency condition may not be rendered 
without consent from someone authorized to consent to 
treatment on a nonemergency basis.

As a general rule, if a patient or the patient’s legal 
representative has validly exercised his or her right to 
refuse particular medical treatment (see chapter 6), the 
treatment may not be provided. Since the emergency 
treatment exception is based on the theory of implied 
consent, it does not apply when a patient has validly 
refused medical treatment, and the emergency arises 
from the fact that treatment was not given. However, if the 
medical emergency is the result of a condition or injury that 
is not specifically related to the condition or injury for which 
the patient previously refused treatment, the emergency 
treatment exception generally applies.

If evidence exists to indicate that the patient (or the 
patient’s legal representative) would refuse the treatment — 
such as a wallet card stating that the patient is a Jehovah’s 
Witness and refuses blood products — legal counsel 
should be consulted. (See chapter 6 regarding refusal of 
treatment.)

RECOMMENDED PROCEDURE IN EMERGENCY 
SITUATIONS

Determination of Existence and Nature of Emergency

The physician must initially determine whether the patient 
has the capacity to give consent, since the emergency 
exception applies only when consent cannot be given. In 
addition, the scope of the emergency must be determined, 
and any treatment provided must be limited to that 
necessary to alleviate the severe pain, or to prevent the 
patient’s severe disability or death. The treatment provided 
may be a matter of first aid, temporary medical care in lieu 
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of surgery, or actual surgical procedures. However, only 
the emergency medical condition may be treated under 
this exception.

Consultation

There is no legal requirement that the physician consult a 
second physician to confirm the existence of an emergency. 
However, such consultation may be required by hospital 
or medical staff policy, if desired. Otherwise, the treating 
physician has discretion to determine if consultation is 
advisable to confirm the existence of the emergency.

Otherwise Obtaining Consent

The possibility of obtaining consent from the patient, if he 
or she is able to give consent (e.g., a conscious adult with 
capacity), or another person legally capable of consenting, 
should be assessed and weighed against the possibility 
that a delay in treatment to obtain consent would result in 
the patient’s severe disability, death or continuing severe 
pain. If a delay in treatment for purposes of obtaining 
consent would not jeopardize the condition of the patient, 
treatment must be delayed and consent obtained pursuant 
to the guidelines contained in this manual.

Documentation in the Medical Record

The physician should document his or her medical 
determination that an emergency exists (e.g., “The 
immediate treatment of the patient is necessary because 
...”). The physician does not sign a consent form on behalf 
of the patient. Consent is implied by law from the existence 
of the emergency.

If the physician has obtained a consultation, the consulting 
physician should similarly document his or her findings and 
opinion in the patient’s medical record.

IMMUNITY FROM LIABILITY

The emergency treatment exception has been recognized 
in several statutes that provide immunity to a physician who 
does not inform a patient and obtain his or her consent 
to treatment under certain emergency circumstances. 
Business and Professions Code Section 2397 provides 
that a physician is not liable for civil damages for injury 
or death caused in an emergency situation occurring in 
his or her office or in a hospital on account of a failure to 
inform a patient of the possible consequences of a medical 
procedure where the failure to inform is caused by any of 
the following:

1. The patient was unconscious.

2. The medical procedure was undertaken without 
the consent of the patient because the physician 
reasonably believed that a medical procedure should 

be undertaken immediately and that there was 
insufficient time to fully inform the patient.

3. A medical procedure was performed on a person 
legally incapable of giving consent, and the physician 
reasonably believed that a medical procedure should 
be undertaken immediately and that there was 
insufficient time to obtain the informed consent of a 
person authorized to give such consent for the patient.

This law applies only to lawsuits for injuries arising because 
of a physician’s failure to inform, not to actions for a 
physician’s negligence in rendering or failing to render 
treatment. Business and Professions Code Section 1627.7 
provides similar protections for dentists.

In addition, Health and Safety Code Section 1317 provides 
immunity from liability for an act or omission (which 
includes the failure to obtain consent) that occurs while 
a rescue team established by a licensed health facility or 
government entity attempts to resuscitate a person who is 
in immediate danger of death or serious injury or illness, if 
the rescue team acts in good faith. This immunity extends 
to the facility, its officers, staff, and employees.

C. Other Circumstances in Which a Physician is 
Not Required to Obtain Informed Consent

CIRCUMSTANCES

In Cobbs v. Grant, discussed above, the court noted two 
special circumstances in which a physician is not required 
to disclose all of the information that is required to obtain 
the patient’s informed consent. 

First, the court indicated that a physician need not disclose 
the risks of the recommended treatment when the patient 
has requested that he or she not be so informed. 

Second, a physician is not required to disclose information 
to the patient if such disclosure would seriously harm, 
rather than benefit, the patient. In this regard, the 
court explained:

A disclosure need not be made beyond that required 
within the medical community when a doctor can 
prove by a preponderance of the evidence [that the 
doctor] relied upon facts which would demonstrate to 
a reasonable [person that] the disclosure would have 
so seriously upset the patient that the patient would 
not have been able to dispassionately weigh the risks 
of refusing to undergo the recommended treatment. 
[Cobbs v. Grant, 8 Cal.3d at 245-246]

This second exception to the physician’s duty of disclosure 
is commonly known as the “therapeutic privilege.”
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Neither exception should be relied upon by the physician 
unless it is extremely clear that the facts and circumstances 
of the case justify invoking it. The court stated that these 
two exceptions constitute situations in which a physician 
who fails to make the disclosure required by law may 
defend his or her actions, and specified that any such 
defense “must be consistent with what has been termed 
the ‘fiducial qualities’ of the physician-patient relationship.”

The physician’s decision to not disclose information will 
be measured in terms of what “a reasonable person” 
would have done, not what another physician would have 
done. Also, the court’s discussion about the exceptions 
generally referred to the disclosure of information about 
the potential risks of the recommended procedure and did 
not specifically state that a physician may be justified in not 
disclosing other information, such as that pertaining to the 
diagnosis, the nature of the recommended treatment, its 
expected benefits or effects, alternatives and any potentially 
conflicting interests of the physician (such as research or 
financial interests).

The use of these two exceptions should be very rare in 
the case of adult patients who have the capacity to make 
health care decisions. It is not clear that either exception 
is available in the case of a patient who lacks the legal 
authority to consent to his/her own care or the capacity 
to make a health care decision. If the parent, guardian, or 
other legal representative who ordinarily would make health 
care decisions for a minor or patient who lacks capacity 
requests not to be given certain information, or is not able 
to emotionally handle the information, legal counsel should 
be consulted. In such situations, it should be determined 
whether a different decision maker would be appropriate.

PROCEDURE

If the physician determines that the patient specifically 
asked to not receive information about the proposed 
procedure or treatment, or that the “therapeutic privilege” 
applies, the physician should fully document in the 
patient’s medical record the facts that resulted in this 
conclusion. The physician should also document what, if 
any, information was disclosed to the patient. It may be 
appropriate for the physician to discuss the information that 
was not disclosed to the patient with the patient’s closest 
available relative (if the patient consents to the release 
of medical information to, and the involvement of, the 
relative) and secure that person’s approval for proceeding 
with the procedure in view of this full disclosure. The 
physician should document in the patient’s medical record 
the nature and results of any such consultation with the 
patient’s family.

The hospital’s role is to verify, by checking the 
documentation in the medical record, that the physician’s 

failure to disclose information resulted from a determination 
that one of the two exceptions applied. The hospital may 
wish to refer such cases to hospital administration, risk 
management, or legal counsel for review prior to beginning 
the procedure.

D. Exceptions for Minors

Consent is not required in very limited situations involving 
minors who are suspected victims of child abuse or who 
become sick or injured at school. (See chapter 4 for further 
information.)

E. New Findings During Surgery

Occasionally a surgeon will make a discovery during a 
procedure that leads the surgeon to consider doing another 
procedure. For example, a surgeon may find a liver mass 
during an appendectomy or a dark colored lesion on the 
posterior palate during a tonsillectomy. The question arises 
whether the surgeon can perform the second procedure, 
or whether the patient should be allowed to recover so the 
patient’s consent can be obtained for the second surgery.

Of course, to the extent the surgeon suspects that a 
second procedure may need to be performed — for 
example, the physician suspects there may be a tumor — 
consent should be obtained for the potential second 
procedure at the same time consent is obtained for the 
primary procedure. However, sometimes a surprise arises 
during surgery. 

There is no hard-and-fast rule for these situations. Clinical 
staff should consult their legal or risk management 
departments, and consider the following factors.

1. Does the emergency treatment exception apply? (See 
B. “Emergency Treatment Exception,” page 2.3.)

2. What does the consent form say? CHA’s model 
consent form has a space to name the intended 
medical procedure, and states “Upon your 
authorization and consent, this operation or procedure, 
together with any different or further procedures 
which, in the opinion of the doctor(s) performing the 
procedure, may be indicated due to an emergency or 
newly discovered information, will be performed on 
you.” 

3. Is there a legal representative available to give consent, 
such as an agent appointed in a valid advance 
directive, conservator, or a family member? Does the 
legal representative know the patient’s likely desires 
well? (See chapter 3.)



CHA         Consent Manual 2019

2.6    © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

4. Is the additional surgery one for which no practical 
alternative exists, few reasonable persons would 
differ, and few negative side effects will result, such as 
removing a liver mass? Or is it a particularly sensitive 
procedure, one that reasonable people differ about, or 
one with significant negative side effects, such as a 
hysterectomy or a bowel resection and colostomy?

5. What risks are involved in recovering the patient and 
having him or her undergo a second surgery?

6. Is there reason to believe that the patient would not 
want the second procedure, or that the patient often 
does not behave like “usual” patients?

Each situation should be considered on a case-by-case 
basis. 

IV. INFORMED CONSENT

A. Elements of Informed Consent

As discussed above, the California Supreme Court held in 
Cobbs v. Grant, that a patient must give “informed consent” 
prior to certain medical treatment. The court stated that 
in order to give informed consent, the patient must be 
informed of:

1. The nature of the procedure;

2. The risks, complications, and expected benefits 
or effects of the procedure; any alternatives to the 
treatment and their risks and benefits.

In addition, a later court held that the patient must also be 
informed of any potentially conflicting interest the physician 
may have (such as research or financial interests). (See 
II. “Use of Organs, Tissues and Fluids,” page 5.1.)

The Cobbs court explained that:

The scope of the physician’s communications to the 
patient, then, must be measured by the patient’s need, 
and that need is whatever information is material to 
the decision. Thus the test for determining whether a 
potential peril must be divulged is its materiality to the 
patient’s decision. [Cobbs v. Grant, supra, 8 Cal.3d 
229, 245]

In a subsequent case, the court clarified its definition of 
“material information” as follows:

[T]hat which the physician knows or should know would 
be regarded as significant by a reasonable person in the 
patient’s position when deciding to accept or reject the 
recommended procedure …To be material, a fact must 
also be one that is not commonly appreciated ... If the 
physician knows or should know of a patient’s unique 
concern or lack of familiarity with medical procedures, 

this may expand the scope of required disclosure. 
[Truman v. Thomas, 27 Cal.3d 285, 291 (1980)]

The Centers for Medicare & Medicaid Services (CMS) 
Conditions of Participation (CoP) Interpretive Guidelines 
(Tag A-0466) state that material risks could include risks 
with a high degree of likelihood but a low degree of severity, 
as well as those with a very low degree of likelihood but 
high degree of severity. The Interpretive Guidelines also 
state that hospitals are free to delegate to the responsible 
practitioner (the physician, podiatrist, or dentist), who 
uses the available clinical evidence as informed by the 
practitioner’s professional judgment, the determination 
of which material risks, benefits and alternatives will be 
discussed with the patient. 

The Interpretive Guidelines can be found at www.cms.
gov/Regulations-and-Guidance/Guidance/Manuals/
Internet-Only-Manuals-IOMs.html, then Publication 100-07 
State Operations Manual, then “Appendices Table of 
Contents.” Appendix A (hospitals) is listed first.

For some procedures and treatments, the law requires the 
physician to give additional specified information. Some 
of these treatments include sterilization, hysterectomy, 
antipsychotic medications, reuse of hemodialysis filters, 
and electroconvulsive therapy. (See chapter 5 about 
treatments and procedures that require the physician to 
provide special information. See also “Physician Assistant 
Trainees,” page 1.6, when a physician assistant trainee 
will provide or assist in a surgical procedure.)

A physician is not required to inform a patient about 
treatment that cannot legally be administered in California 
[Schiff v. Prados, 92 Cal.App.4th 692 (2001)]. A physician 
must inform a patient about alternative treatments only 
to the extent required for competent practice within the 
medical community. [Vandi v. Permanente Medical Group, 
7 Cal.App.4th 1064 (1992)] For example, a physician need 
not discuss coffee enemas with patients. 

In certain circumstances the patient’s physician is not 
required to disclose all information that would otherwise be 
required to be given to the patient to secure the patient’s 
informed consent. (See C. “Other Circumstances in Which 
a Physician is Not Required to Obtain Informed Consent,” 
page 2.4.)

B. Identifying Procedures That Require Informed 
Consent

“Informed” consent, as distinguished from “simple” consent, 
is not required for all medical treatments. The Cobbs court 
held that treatments or procedures that are “complicated” 
require that informed consent (as described above) be 
obtained. Procedures that are “simple and common” do 

http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Internet-Only-Manuals-IOMs.html
http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Internet-Only-Manuals-IOMs.html
http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Internet-Only-Manuals-IOMs.html
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not require informed consent (although they still require 
consent, usually obtained in the “Conditions of Admission” 
form (CHA Form 8-1) (see chapter 11)). The court stated 
that a physician is not expected to explain risks that are 
commonly understood to be remote. The performance of 
a blood count was cited as an example of a “simple and 
common” procedure.

The determination of which procedures are “complicated” 
and, therefore, require informed consent, is medical in 
nature. It is the position of CMS that medical staff policies 
should address which procedures and treatments require 
written informed consent. (See Hospital Interpretive 
Guidelines, Tag A-0466.) The medical staff bylaws 
themselves would not seem to be the best place for this 
information. The rules and regulations or a policy and 
procedure would seem to be better choices. However 
it is done, it should be appropriately documented and 
approved by the medical staff executive committee. The 
medical staff may wish to adopt a somewhat generic rule, 
requiring informed consent for any procedure performed 
in the operating room, cath lab, lithotripsy center, etc., and 
for radiology or cardiology procedures involving contrast 
material, for radiation therapy, etc. Each procedure need 
not be separately listed. Procedures for which the law 
specifically requires informed consent should also be 
included (see chapters 5 and 10). To determine whether 
a procedure is “simple and common” or “complicated,” 
the medical staff should consider whether the average 
layperson would understand the nature of the procedure 
and its risks and benefits.

C. Concurrent or Overlapping Surgeries

The issue of concurrent or overlapping surgeries has been 
the subject of media coverage, congressional interest, and 
litigation. Concurrent or overlapping surgeries (also called 

“simultaneous,” “staggered,” or “sequenced” surgeries) 
involve a surgeon scheduling and conducting operations on 
two different patients during the same period of time. 

Overlapping surgeries may allow for quicker access 
to in-demand surgeons by allowing them to devote 
their time to performing the more difficult, specialized 
portions of procedures. Overlapping surgeries may also 
make more efficient use of operating rooms. Finally, 
overlapping surgeries may allow a skilled, lead surgeon 
to be paired with a resident or fellow as a way to train 
medical professionals.

DEFINITIONS

There are no legal definitions of the various terms used 
when discussing this issue, and different organizations 

define the terms “concurrent,” “overlapping,” “simultaneous” 
“staggered” and “sequenced” differently. 

The American College of Surgeons (ACS) states that 
“overlapping” operations usually occur when the primary 
attending surgeon completes key or critical elements of 
the first operation, and there is no reasonable expectation 
that he or she will need to return to that operation. Another 
qualified practitioner performs noncritical aspects of the 
first operation (for example, wound closure and dressing), 
allowing the primary surgeon to initiate a second operation 
in another operating room. According to the American 
Medical Association, overlapping surgery is common, 
ranging from having trainees open and close incisions to 
delegating all aspects of the operation except the critical 
parts. [Journal of the American Medical Association, 
published online June 28, 2017]

ACS defines “concurrent” or “simultaneous” operations 
as operations that “occur when the critical or key 
components of the procedures for which the primary 
attending surgeon is responsible are occurring all or in part 
at the same time.” (ACS states that a primary attending 
surgeon’s involvement in concurrent or simultaneous 
surgeries is inappropriate.)

LEGAL REQUIREMENTS

There is no statute or regulation that explicitly authorizes 
or prohibits concurrent or overlapping surgeries. However, 
the Centers for Medicare & Medicaid Services (CMS) has 
issued three related guidelines:

Patient Consent

CMS has published regulations that apply to hospitals 
participating in the Medicare or Medicaid (Medi-Cal) 
programs, called the Conditions of Participation (CoPs). 
CMS has also issued “Interpretive Guidelines” that explain 
the CoPs. The Hospital Interpretive Guidelines require that 
the consent form signed by the patient include the name of 
the practitioner performing the procedure. The guidelines 
also recommend, but do not require, that the form state, 
if applicable:

Physicians other than the operating practitioner, 
including but not limited to residents, will perform 
important tasks related to the surgery, in accordance 
with the hospital’s policies (and in the care of residents, 
based on their skill set and under the supervision of the 
responsible practitioner); and 

Qualified medical practitioners who are not physicians 
will perform important parts of the surgery or 
administration of anesthesia within their scope of 
practice and for which they have been granted privileges 
by the hospital.

[Hospital Interpretive Guidelines, Tag A-0466]
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Hospital Policy and Procedure

The Interpretive Guidelines recommend, but do not require, 
that the hospital’s surgical informed consent policy include 
discussion with the patient about whether physicians 
other than the operating practitioner (including, but not 
limited to, residents) will perform important tasks related 
to the surgery. CMS states that important surgical tasks 
include opening and closing, dissecting tissue, removing 
tissue, harvesting grafts, transplanting tissue, administering 
anesthesia, implanting devices and placing invasive lines.

For surgeries in which residents will perform important 
parts of the surgery, CMS encourages the discussion to 
include the following:

1. That it is anticipated that physicians in approved post 
graduate residency training programs will perform 
portions of the surgery, based on their availability and 
level of competence;

2. That it will be decided at the time of the surgery 
which residents will participate and their manner 
of participation, and that this will depend on 
the availability of residents with the necessary 
competence; the knowledge the operating practitioner/
teaching surgeon has of the resident’s skill set; and the 
patient’s condition;

3. That residents performing surgical tasks will be under 
the supervision of the operating practitioner/teaching 
surgeon; and

4. Whether, based on the resident’s level of competence, 
the operating practitioner/teaching surgeon will not 
be physically present in the same operating room 
for some or all of the surgical tasks performed 
by residents.

CMS also recommends that hospital policy include 
discussion with the patient about whether qualified medical 
practitioners who are not physicians will perform important 
parts of the surgery or administer the anesthesia, and if so, 
the types of tasks each type of practitioner will carry out; 
and that such practitioners will perform only tasks within 
their scope of practice for which they have been granted 
privileges by the hospital.

[Hospital Interpretive Guidelines, Tag A-0955]

Billing

The CMS billing requirements for overlapping surgeries 
apply to Medicare beneficiaries in teaching hospitals only; 
however, it may be prudent for all hospitals to observe 
these rules consistently. CMS states that:

In order to bill Medicare for two overlapping surgeries, 
the teaching surgeon must be present during the critical 

or key portions of both operations. Therefore, the critical 
or key portions may not take place at the same time. 
When all of the key portions of the initial procedure have 
been completed, the teaching surgeon may begin to 
become involved in a second procedure. The teaching 
surgeon must personally document in the medical record 
that he/she was physically present during the critical 
or key portion(s) of both procedures. When a teaching 
physician is not present during non-critical or non-key 
portions of the procedure and is participating in another 
surgical procedure, he/she must arrange for another 
qualified surgeon to immediately assist the resident in 
the other case should the need arise. In the case of three 
concurrent surgical procedures, the role of the teaching 
surgeon (but not anesthesiologist) in each of the cases is 
classified as a supervisory service to the hospital rather 
than a physician service to an individual patient and is 
not payable under the physician fee schedule.

CMS has not defined “critical or key portions,” “immediately 
assist,” or other terms. [42 C.F.R. Section 415.172; 
Medicare Claims Processing Manual, Chapter 12, 
Physicians/Nonphysician Practitioners] The teaching 
surgeon should therefore make this determination. A 
teaching surgeon who bills Medicare for surgeries when 
he or she is not present during a critical or key portion of 
a surgery may be subject to civil monetary penalties for 
violating the False Claims Act.

RESOURCES

Hospitals developing policies and procedures about 
concurrent and overlapping surgeries are advised to read 
the following documents:

1. “The Evolving Story of Overlapping Surgery,” Journal 
of the American Medical Association, published online 
June 28, 2017: https://jamanetwork.com/journals/
jama/fullarticle/2636711

2. “Concurrent and Overlapping Surgeries: Additional 
Measures Warranted,” United States Senate Finance 
Committee staff report (Dec. 6, 2016): https://www.
finance.senate.gov/download/finance-concurrent-surg
eries-report

3. American College of Surgeons Statements on 
Principles, II. D. The operation — Intraoperative 
responsibility of the primary surgeon: https://www.facs.
org/about-acs/statements/stonprin#anchor172771

These documents include the factors a hospital may wish 
to address in its policies and procedures.

https://jamanetwork.com/journals/jama/fullarticle/2636711 
https://jamanetwork.com/journals/jama/fullarticle/2636711 
https://www.finance.senate.gov/download/finance-concurrent-surgeries-report 
https://www.finance.senate.gov/download/finance-concurrent-surgeries-report 
https://www.finance.senate.gov/download/finance-concurrent-surgeries-report 
https://www.facs.org/about-acs/statements/stonprin#anchor172771
https://www.facs.org/about-acs/statements/stonprin#anchor172771
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D. The Role of the Physician in Obtaining 
Informed Consent

It is the physician’s responsibility to determine the patient’s 
capacity and to obtain informed consent. Generally, the 
physician who performs the procedure is responsible 
for obtaining the patient’s consent. If a nonphysician will 
perform the procedure, then the ordering physician is 
responsible for obtaining consent. If more than one doctor 
is involved, they can determine together which one will 
obtain consent, or hospital policy may determine which 
physician will obtain consent. Hospital personnel should 
not be involved in providing the information necessary to 
secure the patient’s informed consent or responding to the 
patient’s questions concerning the procedure. The duty to 
provide this information and obtain informed consent is the 
exclusive duty of the treating physician. Nurses and other 
hospital personnel may provide general patient or family 
education, however. 

PROCESS BY WHICH PHYSICIAN INFORMS PATIENT

Physicians may use verbal discussion, written information, 
and audio and video recordings to give the patient or 
legal representative the information necessary to obtain 
informed consent.

The physician should also always give the patient a 
personal explanation of the procedure or treatment, its 
possible complications, risks and alternatives. This verbal 
discussion gives the patient the opportunity (as required 
by the legal doctrine of informed consent) to ask questions 
about the information presented by the physician. A 
patient’s consent given after a discussion with the physician 
and the opportunity for inquiry is more likely to be truly 

“informed.”

Written or Recorded Patient Information

Written handouts and audiovisual recordings may play 
an important part in the informed consent process since 
they give the patient the information in a form that may be 
reviewed later. However, the use of the hospital’s name or 
the distribution of information by hospital personnel might 
cause a patient to conclude that the hospital employs 
the physician and/or is responsible for the physician’s 
provision of medical services, including the physician’s 
duty to provide the patient with information about the 
procedure. Thus, any written information sheets, audio or 
video recordings, etc. that contain medical information that 
a physician is responsible for giving to a patient to obtain 
informed consent should be designated as the physician’s 
information. If the information contains the hospital’s 
name, or hospital personnel are involved in distributing the 
information, describing the procedure to the patient, or 
responding to the patient’s questions about the procedure 

or the information, this could suggest that the physician is 
a hospital agent or otherwise confuse a patient regarding 
the legal responsibility for obtaining informed consent. For 
these reasons, involvement by the hospital or its staff is 
discouraged. 

If a hospital chooses to distribute such information or 
put the hospital’s name on information sheets, etc., it 
should be clearly noted that the form or information is 
being provided by the hospital as a courtesy and that 
the patient should review the information with his or her 
physician. It should also clearly state that the physician 
is not the employee or agent of the hospital (if that is 
the case). (See “Legal Relationship Between Hospitals 
and Physicians,” page 11.2, for more information about 
physicians as hospital agents.)

INFORMED CONSENT FORMS THAT CONTAIN MEDICAL 
INFORMATION

Some physicians prefer to give patients an “informed 
consent” form that contains within it the medical 
information the patient must be provided. This procedure 
promotes complete disclosure and allows patients to 
study the information. While such forms should not be 
prepared or distributed by hospital personnel for the 
reasons discussed above, forms may be used by hospitals 
to verify and document that informed consent was given by 
each patient.

A physician who prepares an informed consent form 
that contains the medical information which must be 
provided to the patient may use as a guide the “Informed 
Consent to Surgery or Special Procedure” form (CHA 
Form 1-2). The physician should include the name of the 
procedure(s), nature of the treatment, its expected benefits 
or effects, its possible risks and complications, and any 
alternatives to the proposed treatment and their possible 
risks and complications. The physician should also include 
any potentially conflicting interests, such as research or 
financial interests. 

It is often not possible to include all information relevant 
to a particular patient’s condition on a written form. 
Accordingly, the form must either be supplemented through 
verbal discussions with the patient and/or by written 
additions containing the information. For example, the 
risks of a simple appendectomy will differ depending upon 
whether the patient is a young, healthy person; a pregnant 
woman; or an elderly, brittle diabetic. A standardized list 
of risks may be used, but must be supplemented with any 
additional information pertinent to the particular patient.

Written forms are helpful only if they are understood by 
the patient. Therefore, it is important that the medical 
information included in the forms be written in clear, 
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simple, and easily understood terms. In addition, the 
forms should clearly state that the patient should ask any 
and all questions he or she may have concerning the 
proposed treatment.

Also, some forms may ask patients to respond to 
questions such as: “Have you been given all the 
information you desire about the proposed treatment?” 
or “Do you understand the nature of the proposed 
treatment, its expected benefits and the possible risks 
and complications?” However, if this type of question is 
included in a consent form, the physician must verify it has 
been answered affirmatively on the form; otherwise, the 
patient will have established in the document that he or 
she did not give informed consent. The format provided 
in CHA Form 1-2 does not include such questions; rather, 
it requires the patient to acknowledge receipt of the 
relevant information.

PHYSICIAN DOCUMENTATION

It is recommended that the physician carefully document in 
the hospital medical record that a discussion was held with 
the patient and that informed consent was obtained. This 
documentation can be accomplished in a variety of ways — 
through a certification on the consent form itself (see 
the certifications on the “Consent to Surgery or Special 
Procedure” form (CHA Form 1-1)), through a progress 
note in the patient’s record, through a note in the patient’s 
history and physical, or through documentation provided 
from the physician’s office (e.g., an informed consent 
form signed by both the patient and the physician). The 
physician should also place in the medical record a copy 
of any written material provided to the patient. Any special 
circumstances should also be documented.

E. The Role of the Hospital in the Informed 
Consent Process

VERIFICATION THAT INFORMED CONSENT HAS BEEN 
OBTAINED

The hospital’s role in the consent process should be 
limited to verifying that the physician obtained and properly 
documented the patient’s informed consent before the 
physician is permitted to perform the medical procedure. 
The physician, not the hospital, has the duty to disclose all 
information relevant to the patient’s decision and to obtain 
the patient’s informed consent.

Obtaining informed consent involves the practice of 
medicine, in which the hospital and its employees should 
not intervene. Hospital employees are not licensed 

or qualified to adequately explain the various types of 
medical procedures to the patient, why the physician has 
recommended a particular procedure over another, and 
to respond to the patient’s potential questions. Only the 
physician has both the technical medical knowledge and 
the knowledge of the particular patient’s history and current 
condition necessary to assure that an adequate disclosure 
of information, including information about the risks of 
treatment, has been given to the patient and that proper 
responses have been given to the patient’s questions. 

Although hospital personnel should not be responsible for 
securing the patient’s informed consent (or for providing 
the information required to secure the patient’s informed 
consent), it is foreseeable that a patient may ask questions 
of hospital employees who perform a procedure pursuant 
to the doctor’s orders. Hospital personnel generally may 
answer such questions. However, if it appears that the 
patient has significant questions about the nature of the 
procedure, its benefits or risks which indicate that the 
patient may not have been given sufficient information 
about the procedure or did not understand the information, 
hospital personnel should contact the patient’s physician 
to allow him or her to assure that the patient indeed gave 
informed consent to the procedure.

OBTAINING VERIFICATION

The form “Consent to Surgery or Special Procedure” (CHA 
Form 1-1) or a similar form should be used after informed 
consent is given by the patient to the physician. This form 
serves the dual purposes of: 

1. Assuring that the physician obtained informed consent 
from the patient for the contemplated procedure, and 

2. Documenting that the patient is aware of the right 
to give informed consent or refusal to the procedure 
recommended by the physician. 

By signing this form, the patient acknowledges that the 
physician adequately explained the procedure to the 
patient and gave the patient all the information he or she 
desired. This form does not list the risks of the procedure 
nor alternative therapies; thus, if this form is used by the 
hospital, an additional form, prepared by the physician, 
which lists the risks and alternatives (signed by the 
patient and the physician) must also be included in the 
medical record.

NOTE: The form itself is not informed consent; it is 
evidence for both the hospital and the physician that 
informed consent was obtained. The form is not a 
substitute for the critical role of the attending physician in 
the informed consent process.
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RECOMMENDED PROCEDURE FOR COMPLETING THE 
HOSPITAL’S FORM

The consent form should include the name of the patient, 
and when appropriate, the patient’s legal representative. 

Identification of the Procedure or Treatment

The medical terminology for the procedure and the type 
of anesthesia to be used (if applicable) should be entered 
into the space provided on the form. In addition, it is 
recommended that a description of the procedure or 
treatment in lay terminology be entered in the space along 
with the medical terminology to provide a more meaningful 
description of the procedure. 

If lay terminology is used, there should be consistency 
within an institution in describing such procedures. The 
medical staff and nursing staff may wish to establish 
a glossary of lay terms corresponding to the medical 
terminology for procedures performed in the facility.

Identification of the Practitioner(s)

In the Hospital Interpretive Guidelines, CMS states that the 
consent form must include the name of the practitioner 
performing the procedure or administering the treatment. 
The Guidelines also recommend, but do not require, that 
the form state, if applicable, that: 

1. Physicians other than the operating practitioner, 
including but not limited to residents, will perform 
important tasks related to the surgery, in accordance 
with the hospital’s policies (and, in the case of 
residents, based on their skill set and under the 
supervision of the responsible practitioner); and 

2. Qualified medical practitioners who are not physicians 
will perform important parts of the surgery or 
administration of anesthesia within their scope of 
practice, as determined under state law and regulation, 
and for which they have been granted privileges by the 
hospital. (See Hospital Interpretive Guidelines, Tags 
A-0466 and A-0955.) 

This supersedes CMS’ previous position that informed 
consent forms must state the names of practitioners other 
than the primary surgeon who will perform important 
aspects of the surgical procedure.

Medical Information

The Hospital Interpretive Guidelines require that informed 
consent forms include a statement that the procedure or 
treatment, including the anticipated benefits, material risks, 
and alternative therapies, was explained to the patient 
or the patient’s legal representative. The Guidelines also 
recommend, but do not require, that the form include 

an indication or list of the material risks of the procedure 
or treatment that were discussed with the patient or the 
patient’s legal representative. (See Hospital Interpretive 
Guidelines, Tag A-0466.) This reverses CMS’ previous 
position that the form itself must include all information 
about the procedure or treatment and its alternatives.

Optional Clauses

The hospital may wish to include clauses to obtain the 
patient’s consent to photography or videotaping or to the 
presence of observers. (See chapter 8.)

PROCEDURE WHEN PHYSICIAN USES INFORMED 
CONSENT FORMS THAT CONTAIN MEDICAL 
INFORMATION

Review and Approval of Forms

Before a form is relied upon by the hospital as evidence 
that the physician secured the patient’s informed consent, 
the hospital may wish to review it to see that it contains all 
the information that must be provided to the patient. 

When the physician uses an informed consent form that 
contains medical information that has been approved by 
the hospital and appropriate medical staff committees, the 
hospital may verify that the patient gave informed consent 
by relying on this form. The hospital should check the 
original form signed by the patient to ensure it is complete 
and that the patient or the patient’s legal representative 
properly completed the document. The original consent 
form should be placed in the patient’s medical record. The 
patient should be given a copy of the consent form if this 
has not already been done.

F. Two-Doctor Consent

A common misconception related to consent law is that 
if two doctors agree that a patient would benefit from a 
particular procedure or treatment, the two doctors may 
consent on behalf of the patient. This is a myth.

There is no provision in California or federal law that permits 
two doctors to consent on behalf of a patient. This is true 
whether the patient has the capacity to make health care 
decisions or not. The patient or a legal representative 
must provide consent to medical treatment, except in 
an emergency or as otherwise permitted by law. In an 
emergency, patient consent is implied by law (see III. “When 
Consent is Necessary,” page 2.3).
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G. Duration of Informed Consent

A patient’s consent to treatment remains effective until the 
patient revokes it or until circumstances change so as to 
materially affect the nature of, or the risks of, the procedure 
and/or the alternatives to the procedure to which the 
patient consented. 

For example, if a patient has been admitted to a hospital 
for a specific course of treatment, or a specific operation, 
but in the course of studying the patient several days 
elapse and the anticipated treatment or operation changes 
considerably, the physician should obtain a new informed 
consent. Similarly, if the patient’s condition changes or 
new information is learned about the patient’s condition, 
resulting in increased or different risks to the patient from 
the contemplated procedure or treatment, a new consent 
should be obtained.

H. Consent for Multiple Procedures

A patient undergoing multiple treatments or procedures — 
for example, serial debridements or chemotherapy — is 
not required to provide informed consent each time. The 
consent form should note that it pertains to multiple 
treatments. A patient’s consent to treatment remains 
effective until the patient revokes it or until circumstances 
change so as to materially affect the nature of, or the risks 
of, the procedure and/or the alternatives to the procedure 
to which the patient consented. The most likely thing to 
change would be the risks to the patient. For example, 
if the patient develops a heart condition or becomes 
pregnant, the risks might be different and must be 
discussed with the patient. The patient should sign a new 
form. Some hospitals prefer to have the patient sign a new 
form for each procedure to keep the hospitals’ procedure 
consistent. 

I. Patient Doubt or Confusion Concerning 
Informed Consent

If, when the verification of consent form is presented to the 
patient, he or she indicates doubt or confusion about the 
procedure and consequently the question is raised whether 
an informed consent was obtained, the physician should 
be contacted immediately. The physician should obtain the 
patient’s informed consent (again, if necessary). Under no 
circumstances should an employee of the hospital attempt 
to obtain the patient’s informed consent in such a situation.

V. HOW CONSENT SHOULD BE OBTAINED

Obtaining informed consent is a communication process, 
not a signature on a paper form. Getting patients to 
sign consent forms does not mean they have read them 
or that they understand them. While documentation is 
important, and often required, the ultimate goal of patient 
understanding must also be met.

All requirements regarding translation and interpreter 
services must be followed (see VII. “Interpreter Services,” 
page 1.19).

A. Capacity to Consent

The patient (or legal representative) must be conscious and 
have the capacity to understand the purpose and effect of 
the decision to be made and the form to be signed. It is 
the treating physician’s responsibility to determine whether 
the patient has this capacity. (See B. ““Capacity” Defined,” 
page 3.1.)

B. Consent Must be Knowingly Made and Freely 
Given

To be effective, consent must be made knowingly and given 
freely. Consent must not be obtained through the exercise 
of duress or coercion. 

C. The Nature of Consent

Consent may be express (oral or written statement) or 
implied (for example, by voluntary submission to the 
procedure or by the existence of a medical emergency). 
Express consent should be obtained whenever possible.

D. Consent Evidenced in Writing

The “Conditions of Admission” form contains a clause 
that documents the patient’s consent to noncomplicated 
procedures such as routine blood tests, X-rays, nursing 
and other services that may be performed during the 
patient’s hospitalization, outpatient visit, or emergency 
room treatment. (See chapter 11 regarding the “Conditions 
of Admission” form.)

In certain instances, particularly when the patient is 
authorizing complicated medical treatment or refusing 
recommended care, it is recommended that the patient’s 
consent (or refusal) be evidenced in writing. If a dispute 
arises as to whether consent was given, proof of consent is 
more readily established when it is in writing. 

California law requires that consent for some procedures 
be documented in writing. These laws are discussed 
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throughout this manual, particularly in chapters 5 and 10. In 
addition, Title 22, California Code of Regulations, Section 
70223(d)(3) requires that, prior to nonemergency surgery, 
the person responsible for administering anesthesia, or 
the general surgeon if a general anesthetic will not be 
administered, must ascertain that a written informed 
consent form for the contemplated surgical procedure 
is in the medical record. All necessary consent forms 
must be made a part of the medical record. [Title 22, 
California Code of Regulations, Sections 70749, 70527(d) 
and 71549]

CMS requires each medical staff to review the procedures 
that are performed at the facility and identify those that 
require informed consent. For those procedures that are 
identified as requiring informed consent, written verification 
that informed consent was given should be obtained 
and placed in the patient’s medical record. [Hospital 
Interpretive Guidelines, Tag A-0466] The CoP Interpretive 
Guidelines state that a properly executed informed consent 
form contains the signature of the patient or the patient’s 
legal representative [Hospital Interpretive Guidelines, Tag 
A-0466]. The surgical services Condition of Participation 
for hospitals requires that a properly executed informed 
consent form for the operation must be in the patient’s 
chart before surgery, except in emergencies [42 C.F.R. 
Section 482.51(b)(2); see also 42 C.F.R. Section 485.638(a)
(4)(i) for critical access hospitals]. 

RECOMMENDED FORMS

In order to provide written evidence of consent, various 
forms have been developed for use by hospitals and 
physicians. These forms are included and discussed in this 
manual. In addition, as discussed in subsequent chapters, 
several statutes and regulations require specific information 
to be included in consent forms or require the use of 
prescribed forms under certain circumstances. The forms 
included in this manual fulfill these requirements.

PRINCIPLES GUIDING COMPLETION OF FORMS

Signature of Person Consenting

The hospital should accept the name given by the patient 
unless there are legitimate business reasons to demand a 
specific name or a name in a specific form (for example, the 
name required by third-party payers).

When a person other than the patient signs a form, the 
relationship to the patient (for example, parent, guardian, 
conservator) should be noted below the signature, and 
a brief statement included as to why the patient cannot 
personally sign the form. Hospitals should consider asking 
the patient to also sign when able, if the inability to sign 
was due to a temporary condition.

If the person who is required to sign is physically unable 
to write his or her name but has mental capacity to make 
the decision, the person’s mark should be obtained. This 
is done by the hospital representative first writing the 
person’s name in full and then having the person place an 

“X” beneath it. Two people should witness the person place 
his or her mark on the consent form, and they should sign 
the consent form as witnesses.

Patient Declines to Sign Due to Religious Beliefs

Some patients may decline to sign forms on certain days 
with religious significance. For example, the Orthodox 
Jewish faith proscribes any writing on the Jewish Sabbath 
(sundown Friday to sundown Saturday) and recognized 
Jewish holidays. The wishes of such patients should 
be respected.

In these instances it is important to remember that oral 
consent to treatment is, in most cases, as valid as written 
consent. Consent forms and acknowledging signatures 
merely document consent. However, when a surgical 
procedure is involved, California law requires that the 
anesthesiologist or surgeon assure that the patient’s 
medical record contains informed consent, in writing, 
prior to commencing surgery [Title 22, California Code 
of Regulations, Section 70223(d)]. When it is possible to 
accept the patient’s oral consent, the informed consent 
process is the same as when written consent is obtained. 

In such cases, the patient should read the relevant 
documents and acknowledge the information given. 
The patient should then orally consent to or refuse the 
recommended treatment. The oral consent should 
be documented in the patient’s medical record and 
appropriate written documentation obtained from the 
patient later, with an appropriate explanation for the date 
of the patient’s signature. The following note should be 
entered and dated at an appropriate place on each form:

This patient read this document on this date, but 
declined to sign it today for religious reasons. The 
patient agreed to sign this document tomorrow or as 
soon thereafter as his/her religious faith will allow.

This statement should be initialed by a second hospital 
employee who witnessed the consent discussion.

Time and Date of Signature

The time and date on the form should be the time and 
date the form is signed by the patient or the patient’s legal 
representative, not the time and date of the procedure 
or operation.
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Witnesses

Consent forms need not be notarized. It is recommended 
(but not required) that one hospital employee serve as a 
witness to the signature by the patient. (However, a few 
documents required two witnesses, as described below.)

Unless otherwise indicated, admitting personnel, registered 
nurses, licensed vocational nurses, ward clerks, or other 
hospital employees of similar responsibility may act as 
witnesses to hospital forms. All witnesses should be 18 
years of age or over. 

Each witness should be present when the form is signed 
by the patient or the patient’s legal representative. The 
witness need not be present during the discussion between 
the patient and the physician about the procedure — the 
witness only needs to observe the patient signing the 
document. The witness should indicate that he or she 
witnessed the signing by placing his or her signature in the 
designated space on the form.

Two Witnesses Required. An advance health care 
directive requires two witnesses (or a notary); see 

“Signature of Notary or Witnesses,” page 3.5. In 
addition, if a person (a donor) is physically unable to 
sign a document making an anatomical gift, another 
individual may sign at the direction of the donor, and two 
adult witnesses are required; see “If Physically Unable to 
Sign,” page 14.12. Finally, a patient signing a certificate 
of religious belief, which restricts the right of the coroner 
to perform an autopsy, requires two witnesses; see 
C. “Restrictions: Certificate of Religious Belief,” page 14.7. 
(See also IV. “Witnessing of Patient’s Signature on Patient’s 
Personal Documents,” page 20.4.)

Copies of Consent Forms

The original consent form should always be placed in the 
patient’s medical record.

In certain circumstances the law requires that a copy of the 
consent form be given to the patient. Such requirements 
are discussed throughout this manual.

In addition, it is recommended, but not legally required, that 
a copy of the “Conditions of Admission” (CHA Form 8-1), 
a copy of the “Informed Consent to Surgery or Special 
Procedure” (CHA Form 1-2), and a copy of a consent to 
arbitration form (see X. “Arbitration,” page 11.14) be given 
to the patient.

A copy of any other form signed by the patient should be 
given upon request. 

E. Consent by Telephone, Email and Facsimile

Consent for medical or surgical treatment should be 
obtained by telephone, email or facsimile only if the 
person(s) having the legal ability to consent for the patient 
is not otherwise available. If a telephone, email or facsimile 
is used, the responsible physician must, to the extent 
possible, provide the patient’s legal representative with the 
information the physician would disclose if the person were 
present. 

CONSENT BY TELEPHONE

Physician Responsibility

The physician should follow the standard protocol for 
obtaining consent for the medical treatment. Depending 
upon the type of treatment to be provided, the physician 
may be required to discuss the nature of the treatment, its 
risks and benefits, alternatives and their risks and benefits, 
the consequences of refusing the treatment, and any 
potentially conflicting interests the physician may have 
(such as research or financial interests).

Hospital Responsibility

If the physician states that he or she has obtained consent 
to treat the patient, hospital personnel should verify that 
the patient’s legal representative and physician have 
discussed the patient’s condition and the recommended 
treatment and that the patient’s legal representative has, 
in fact, given consent. If the treatment requires informed 
consent, hospital personnel should verify that the patient’s 
representative has given informed consent (see CHA 
Form 1-1, “Consent to Surgery or Special Procedure”). 
However, hospital employees should not attempt to answer 
questions about the nature of the treatment or its risks, 
benefits, and alternatives. These questions should be 
answered only by the responsible physician (see D. “The 
Role of the Physician in Obtaining Informed Consent,” 
page 2.9).

In addition to verifying consent to treatment, hospital 
personnel should also obtain the legal representative’s 
agreement to the “Conditions of Admission” form (CHA 
Form 8-1) as discussed in chapter 11. 

The telephone discussion between the patient’s legal 
representative and a responsible hospital employee should 
be witnessed by a second responsible hospital employee. 
The date, time and nature of the consent should be 
carefully documented. The patient’s legal representative 
must be informed that two hospital employees are on the 
phone. Both of the hospital employees who participate in 
obtaining the consent to the “Conditions of Admission” and 
verifying the consent to medical treatment should sign and 
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date the documentation of the phone call and any forms 
involved, and all such documents should be placed in the 
patient’s medical record.

NOTE: Steps should then be taken to confirm the consent 
by facsimile, email or by letter whenever possible. Such 
confirmation should be in the following general form 
and should contain the name of the person giving the 
consent and his or her relationship to the patient. A copy 
of the facsimile, email or letter should be attached to the 

“Conditions of Admission” form and placed in the patient’s 
medical record.

Confirm oral permission to treat [patient’s name] 
given [date] on basis of discussion with [physician’s 
name(s)].

CONSENT BY EMAIL

In limited situations, email may be a means of 
communicating with the person who is legally able to 
consent for a patient.

Consent for basic hospital services and medical treatment 
that do not require informed consent may be obtained by 
requesting an email in the following general form, followed 
by the name of the person giving consent and his or her 
relationship to the patient.

I hereby grant permission to provide hospital 
services and medical treatment for [patient’s name].

If informed consent is required, the responsible physician 
should make the request for consent by sending a 
message stating, to the extent practical, the reason for 
and nature of the treatment, the risks and benefits, the 
alternatives, and any potentially conflicting interests the 
physician may have (such as research or financial interests).

The consent should be made in the following general form, 
followed by the name of the person giving consent and his 
or her relationship to the patient.

I hereby grant permission to treat [patient’s name] 
on the basis of the email message from [physician’s 
name] on [date].

A copy of the email should be placed in the patient’s 
medical record.

CONSENT BY FACSIMILE

Facsimiles are widely used for the transmission of 
documents from one point to another. As with other 
instances in which original documents are not available or 
personal contact is not possible, it is important to verify the 
identity of the person sending the facsimile transmission. 
If this can be done, then facsimile reproductions may be 
useful in the consent process.

If a facsimile is being used because the person who 
gives consent is not available at the hospital, then direct 
discussion by telephone with the person who gives consent 
should generally be possible and the discussion above, 
under “Consent by Telephone,” applies. A facsimile can 
then be used by the patient’s physician to transmit written 
information to the person who gives consent, and by the 
person who gives consent to send written verification of 
the consent given. Whenever possible, it is advisable to 
have the original of all signed consents sent to the hospital 
later. Messages, directions, or consent forms received by 
the hospital via facsimile should be handled as important 
business records and should be placed, together with 
transmittal cover sheets, in the patient’s medical record. 
Care should be taken to ensure that confidential information 
transmitted in this manner is handled appropriately. 
Hospitals should develop policies in this regard.
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I. INTRODUCTION

A. Background

The determination of who has the legal authority to consent 
to medical treatment for a patient is based on the patient’s 
legal status (for example, minor, emancipated minor, adult, 
adult under conservatorship) and on the physical and 
mental condition of the patient.

An adult patient generally has the right to make his or her 
own health care decisions. However, in some cases, a 
patient’s physical or mental condition may render him or her 
unable to consent to medical treatment, either temporarily 
or permanently. If the patient lacks “capacity,” someone 
else must consent to the treatment on his or her behalf, 
except in emergency situations. (See B. “Emergency 
Treatment Exception,” page 2.3.) 

For purposes of consent for medical treatment, an adult 
patient may be in one of five categories:

1. Adult with capacity.

2. Adult who has appointed an agent or surrogate to 
make health care decisions. An agent may be named 
in an advance health care directive or other similar 
document; surrogates may be appointed verbally by 
the patient.

3. Conservatee specifically adjudicated to lack the 
capacity to make health care decisions.

4. Conservatee not specifically adjudicated to lack the 
capacity to make health care decisions.

5. Adult lacking capacity without a conservator, agent, or 
surrogate for health care decisions (whether the patient 
temporarily or permanently lacks capacity). 

This chapter focuses on decision making for medical 
treatment for living patients. (See chapter 14 about consent 
for autopsies, anatomical gifts, and disposition of remains.)

B. Summary of Decision Makers for Medical 
Treatment of Adults

A table titled “Decision Makers for Medical Treatment 
of Adults” (CHA Table 2-A) summarizing the information 
in this chapter is included in the back of the manual as 
well as online for CHA members at www.calhospital.org/
free-resources.

II. ADULTS WITH CAPACITY TO MAKE HEALTH 
CARE DECISIONS

An adult patient with capacity has the right to make 
his or her own health care decisions [Probate Code 
Section 4670]. This includes consenting to medical 
treatment and refusing medical treatment, including 
life-sustaining treatment.

A. “Adult” Defined

For the purpose of making health care decisions, an adult 
is a person who has reached the age of 18, or a minor who 
has entered into a valid marriage or domestic partnership 
(whether or not the marriage or domestic partnership was 
terminated by dissolution (divorce or death of the spouse/
partner)), who is on active duty with the armed forces of 
the United States of America, or who has been declared 
emancipated pursuant to Family Code Section 7122 et seq. 
[Family Code Section 7002]. (See III. “Minors With Legal 
Authority to Consent,” page 4.11.)

B. “Capacity” Defined

A patient is presumed to have the capacity to make a 
health care decision, to give or revoke an advance directive, 
and to designate or disqualify a surrogate [Probate Code 
Section 4657]. However, if there are indications that the 
patient lacks the capacity to make health care decisions, 
the primary physician should evaluate the patient.

“Capacity” means a person’s ability to understand the 
nature and consequences of a decision and to make 
and communicate a decision, and includes in the case 
of proposed health care, the ability to understand its 

http://www.calhospital.org/free-resources
http://www.calhospital.org/free-resources
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significant benefits, risks, and alternatives [Probate Code 
Section 4609; see also Probate Code Sections 812 and 
813]. 

The primary physician usually makes the determination 
that a patient lacks or has recovered capacity, or that 
another condition exists that affects an individual health 
care instruction or the authority of an agent or surrogate. 
However, the patient may state in the advance directive 
that someone else is required to make this determination. 
[Probate Code Section 4658]

C. Determination of Capacity

The primary physician should determine whether a patient 
has the capacity to make health care decisions [Probate 
Code Section 4658]. The primary physician is the physician 
designated by the patient to have primary responsibility 
for the patient’s health care, or, in the absence of such a 
designation or if the designated physician is not reasonably 
available or declines to act as the primary physician, any 
physician who undertakes the responsibility [Probate 
Code Section 4631]. A psychiatric consult is not required, 
although it may be useful in unusual situations, particularly 
when the patient has a serious mental illness or another 
psychiatric or neurological condition.

A physician determining a patient’s capacity to give 
informed consent may wish to consider the same factors 
a judge would be required to consider in the context of 
judicial determination of incapacity. A judge would evaluate 
whether a patient is able to do all of the following:

1. Respond knowingly and intelligently to queries about 
the proposed medical treatment.

2. Participate in the treatment decision by means of a 
rational thought process.

3. Understand all of the following items of minimum 
basic treatment information with respect to the 
proposed treatment:

a. The nature and seriousness of the illness, disorder 
or defect that the person has.

b. The nature of the medical treatment that is 
being recommended by the person’s health 
care providers.

c. The probable degree and duration of any benefits 
and risks of any medical intervention that is 
being recommended by the person’s health 
care providers, and the consequences of lack 
of treatment.

d. The nature, risks and benefits of any 
reasonable alternatives.

A patient who has the capacity to give informed consent 
to a proposed treatment also has the capacity to refuse 
consent to that treatment. [Probate Code Section 813]

The mere fact that a patient has a mental health or 
neurologic condition, or has recently taken prescription 
or recreational drugs, does not determine whether 
the patient has the requisite mental ability to make a 
treatment decision. The physician must make an individual 
assessment, which should be clearly documented.

A patient may lack capacity permanently (for example, a 
patient with late-stage Alzheimer’s disease) or temporarily 
(for example, a patient with a head injury or under the 
influence of illegal drugs). The primary physician should 
make the determination of capacity on a case-by-case 
basis, reasonably close in time to the performance of the 
procedure for which consent is sought. 

Generally, it may be assumed that a patient presenting 
himself or herself for treatment has the capacity to make 
health care decisions unless there is evidence to the 
contrary [Probate Code Sections 810 and 4657]. In the 
case of mental health patients, it should be noted that 
Welfare and Institutions Code Section 5331 provides that: 

No person may be presumed to be incompetent 
because he or she has been evaluated or treated for 
a mental disorder or chronic alcoholism, regardless of 
whether such evaluation or treatment was voluntarily or 
involuntarily received.

Patients who have been diagnosed with a mental illness 
may or may not have the capacity to give informed consent, 
depending upon the degree to which their illness affects 
their thought processes. The primary physician may make 
this determination. A psychiatric consult is not required, but 
may be useful.

D. Documentation

A primary physician who determines that a patient lacks 
(or has recovered) capacity must promptly record that 
determination in the patient’s medical record. The physician 
must communicate the determination to the patient, if 
possible, and to any person then authorized to make health 
care decisions for the patient. [Probate Code Section 4732]

E. Special Circumstances Involving Adults With 
Capacity

MARRIED PATIENTS

The patient has the right to consent to, or to refuse, 
medical treatment. A patient’s spouse does not have 
the legal authority to make health care decisions for the 
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patient simply because they are married. However, in some 
circumstances a spouse may make health care decisions 
on the basis of another legal relationship (for example, the 
spouse is the patient’s conservator or agent appointed 
pursuant to a power of attorney for health care) or on the 
basis that the patient lacks capacity and the spouse is the 
closest available relative.

ADULTS IN CUSTODY OF LAW ENFORCEMENT 
OFFICERS

A person in the custody of law enforcement officers must 
still consent to a nonemergency medical examination, 
treatment, or operation before such procedures may be 
performed. If the person in custody lacks the capacity 
to make health care decisions, an appropriate legal 
representative should be found, if possible. Although 
law enforcement officers may not consent for the patient, 
in narrowly defined circumstances law enforcement 
officers may request limited medical examinations and 
tests pursuant to their authority to make constitutionally 
permissible searches. In addition, specific rules govern 
drug and alcohol tests performed pursuant to Vehicle Code 
Section 23612. (See chapter 9 for more information about 
patients in the custody of law enforcement officers.)

DEVELOPMENTALLY DISABLED ADULTS

A developmentally disabled adult should not be presumed 
incompetent to make his or her medical treatment 
decisions. If a developmentally disabled adult is determined 
by his or her physician to be mentally incapable of 
consenting to treatment, consent can be provided by the 
patient’s agent or surrogate, conservator legally authorized 
to consent to treatment, the closest available relative, or 
by court order (see D. “Court Order Authorizing Medical 
Treatment,” page 3.21).

The director of a regional center (an agency that contracts 
with the state to provide services to developmentally 
disabled persons) or his or her designee may consent to 
medical, dental and surgical treatment of a regional center 
client in certain circumstances. The hospital should consult 
its legal counsel in these cases. [Welfare and Institutions 
Code Section 4655]

POTENTIAL EXPOSURE OF PUBLIC SAFETY WORKERS 
AND MEDICAL PERSONNEL TO COMMUNICABLE 
DISEASES

There is a limited ability to test for the presence of 
communicable diseases without the patient’s consent when 
a public safety worker or medical personnel may have been 
exposed. The specific procedures and legal requirements 
for these exceptions are described in D. “Testing in 
Instances of Occupational Exposure,” page 5.7.

III. ADVANCE DIRECTIVES: THE HEALTH CARE 
DECISIONS LAW

The Health Care Decisions Law sets forth the requirements 
for executing a written advance health care directive, and 
for orally designating a surrogate decision maker. It also 
outlines how an advance health care directive should be 
implemented by health care providers. This law also defines 

“capacity” for purposes of health care decision making and 
contains many administrative requirements [Probate Code 
Sections 4600-4805].

A written advance health care directive is a document that 
may authorize another person (called the “agent”) to make 
health care decisions for a patient, either immediately or 
when the patient is no longer able to make decisions for 
himself or herself. The advance directive may also contain 
information about a patient’s desires concerning health 
care decisions, particularly decisions concerning end-of-life 
care. 

The California Attorney General has some good, basic 
information for patients about advance directives that 
may be found at https://oag.ca.gov/consumers/general/
care#advance. Hospitals may give this information to 
patients if they wish. If a patient indicates a desire to 
execute an advance directive, the hospital may (but is not 
required to) provide the patient with a copy of the “Advance 
Health Care Directive” (CHA Form 3-1).

NOTE: The form should not be printed with the hospital’s 
name on it and hospital personnel should not attempt to 
answer legal questions regarding an advance directive. 
(To do so could raise questions regarding practicing 
law without a license.) The hospital may not require any 
patient to complete an advance directive as a condition 
of admission. However, it is appropriate to educate 
patients about the usefulness of an advance directive 
and for the patient’s physicians to encourage its use in 
appropriate cases. (See II. “The Patient Self-Determination 
Act,” page 1.1, for information about the federal law that 
requires hospitals to inform patients about their right to 
make an advance directive.)

Patients who need further clarification regarding an 
advance health care directive should be directed to call 
their attorney. If they do not have an attorney, they may be 
given the name and telephone number of the area’s state or 
county bar association’s attorney referral service.

The requirements for executing a written advance health 
care directive and the limitations on an agent’s authority are 
discussed below. 

In addition, recommended procedures are described 
that hospitals and other health care providers may use 
to determine whether a patient has executed a valid 

https://oag.ca.gov/consumers/general/care#advance
https://oag.ca.gov/consumers/general/care#advance
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advance directive and to carry out their other obligations 
under an advance directive. A form meeting the statutory 
requirements, “Advance Health Care Directive” (CHA 
Form 3-1), can be found at the end of this manual; it 
may also be downloaded from www.calhospital.org/
free-resources. Hospitals may give this form to patients and 
may encourage staff physicians to discuss the use of such 
forms in appropriate cases.

The Health Care Decisions Law applies to health care 
decisions for adults who lack capacity to make health 
care decisions for themselves. It does not affect the right 
of an individual to make decisions while he or she has the 
capacity to do so. It does not affect the law governing 
health care in an emergency (see chapter 2), and does not 
affect the law governing health care for unemancipated 
minors (see chapter 4). [Probate Code Section 4651]

A. Definitions

“Advance health care directive” or “advance directive” 
means either an individual health care instruction or a 
power of attorney for health care [Probate Code Section 
4605]. A “Physician Order Regarding Life-Sustaining 
Treatment” (POLST) is not considered an advance directive 
[Probate Code Section 4780(a)]. (See IX. “POLST (Physician 
Orders For Life-Sustaining Treatment),” page 6.25, for 
information about POLST forms.)

“Agent” means an individual designated in a power of 
attorney for health care (which is usually a part of the 
Advance Directive form) to make a health care decision for 
a patient. An agent may include a successor or alternate 
agent [Probate Code Section 4607].

“Capacity” means a person’s ability to understand the 
nature and consequences of a decision and to make 
and communicate a decision, and includes in the case 
of proposed health care, the ability to understand its 
significant benefits, risks and alternatives [Probate Code 
Section 4609].

“Conservator” means a court-appointed conservator 
having authority to make a health care decision for a patient 
[Probate Code Section 4613].

“Health care” means any care, treatment, service, or 
procedure to maintain, diagnose, or otherwise affect a 
patient’s physical or mental condition [Probate Code 
Section 4615].

“Health care decision” means a decision made by a 
patient or the patient’s agent, conservator, or surrogate, 
regarding the patient’s health care, including the following: 

1. Selection and discharge of health care providers and 
institutions; 

2. Approval or disapproval of diagnostic tests, surgical 
procedures, and programs of medication; 

3. Directions to provide, withhold, or withdraw artificial 
nutrition and hydration and all other forms of health 
care, including cardiopulmonary resuscitation [Probate 
Code Section 4617].

“Health care institution” means an institution, facility, or 
agency licensed, certified, or otherwise authorized or 
permitted by law to provide health care in the ordinary 
course of business [Probate Code Section 4619].

“Health care provider” means an individual licensed, 
certified, or otherwise authorized or permitted by California 
law to provide health care in the ordinary course of 
business or practice of a profession [Probate Code Section 
4621].

“Individual health care instruction” or “individual 
instruction” means a patient’s written or oral direction 
concerning a health care decision [Probate Code Section 
4623].

“Power of attorney for health care” means a written 
instrument designating an agent to make health care 
decisions for the principal (the patient) [Probate Code 
Section 4629].

“Primary physician” means a physician designated by a 
patient (or the patient’s agent, conservator, or surrogate) to 
have primary responsibility for the patient’s health care or, in 
the absence of a designation or if the designated physician 
is not reasonably available or declines to act as primary 
physician, a physician who undertakes the responsibility 
[Probate Code Section 4631].

“Principal” means an adult who executes a power of 
attorney for health care [Probate Code Section 4633].

“Reasonably available” means readily able to be 
contacted without undue effort and willing and able to act 
in a timely manner considering the urgency of the patient’s 
health care needs [Probate Code Section 4635].

“Supervising health care provider” means the primary 
physician, or, if there is no primary physician or the primary 
physician is not reasonably available, the health care 
provider who has undertaken primary responsibility of a 
patient’s health care [Probate Code Section 4641].

“Surrogate” means an adult, other than a patient’s agent 
or conservator, authorized under the Health Care Decisions 
Law to make a health care decision for the patient [Probate 
Code Section 4643]. This is a person who has been 
designated orally by a patient. In contrast, an agent is 
designated in writing in an advance directive.

http://www.calhospital.org/free-resources
http://www.calhospital.org/free-resources
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B. Individual Health Care Instruction

An adult having capacity may give an individual health care 
instruction orally or in writing. The individual instruction may 
be limited to take effect only if a specified condition arises, 
if the patient so desires. [Probate Code Section 4670]

C. Oral Designation of a Surrogate Decision 
Maker

A patient may orally designate an adult as a surrogate to 
make health care decisions for him or her. The patient must 
do so by personally informing the supervising health care 
provider. The designation of a surrogate must be promptly 
recorded in the medical record. 

The designation of a surrogate is effective only during the 
course of treatment or illness or during the stay in the 
health care institution when the surrogate designation is 
made or for 60 days, whichever period is shorter. However, 
the patient may specify a shorter period of time [Probate 
Code Section 4711].

The expiration of a surrogate designation does not affect 
any role the designated person may have in making health 
care decisions for the patient under any other law or 
standard of practice. For example, if a patient designates 
her husband as a surrogate, 60 days pass, and the patient 
is comatose and health care decisions need to be made, 
the husband may be the appropriate legal representative 
to make those decisions although he would no longer be 
called the “surrogate” designated under Probate Code 
Section 4711.

If a patient has designated an agent under a power of 
attorney for health care (such as in an advance directive 
form) as well as a surrogate pursuant to Probate Code 
Section 4711, the surrogate is the appropriate decision 
maker for the applicable time period. The designation 
of a surrogate does not revoke the designation of 
an agent unless the patient also communicates the 
intention to revoke (see I. “Revocation of an Advance 
Directive,” page 3.8). Thus, the agent will again become 
the appropriate decision maker after the applicable time 
period has passed.

A surrogate must make decisions in accordance with 
the standards discussed in “Responsibilities of the 
Agent,” page 3.11 [Probate Code Section 4714].

A patient having capacity at any time may disqualify another 
person, including a member of the patient’s family, from 
acting as the patient’s surrogate by a signed writing or by 
personally informing the supervising health care provider of 
the disqualification [Probate Code Section 4715]. 

D. Components of a Written Advance Directive

An adult having capacity may execute an advance 
health care directive, which may include one or more of 
the following:

1. The designation of an “agent” to make health care 
decisions on behalf of the patient [Probate Code 
Section 4671(a)]. This portion of an advance directive 
is sometimes called a durable power of attorney for 
health care. A durable power of attorney for health 
care may also be a separate document.

2. Individual health care instructions [Probate Code 
Section 4671(a)].

3. A grant of authority for the agent to make decisions 
about the personal care of the principal, including, but 
not limited to, determining where the principal will 
live, providing meals, hiring household employees, 
providing transportation, handling mail, and arranging 
recreation and entertainment [Probate Code Section 
4671(b)].

4. Nomination of a conservator of the person or estate 
or both, or a guardian of the person or estate or both, 
for consideration by the court if protective proceedings 
for the individual’s person or estate are thereafter 
commenced [Probate Code Section 4672].

The patient may complete one or more of these portions of 
the advance directive.

E. Prerequisites to a Valid Advance Directive

A written advance health care directive is legally sufficient if 
all of the following requirements are satisfied [Probate Code 
Sections 4673-4675].

DATE

The advance directive must contain the date of 
its execution.

SIGNATURE OF PATIENT

The advance directive must be signed either: 

1. By the patient, or 

2. In the patient’s name by another adult, in the patient’s 
presence and at the patient’s direction (for example, if 
the patient can’t write).

SIGNATURE OF NOTARY OR WITNESSES

The advance directive must be acknowledged before a 
notary public or signed by at least two adult witnesses who 
satisfy the following requirements:
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1. Each witness must witness either the signing of the 
advance directive by the patient, or the patient’s 
acknowledgment of his or her signature on the 
advance directive. The witnesses do not have to be 
told what the advance directive says; they just must 
watch the patient sign the advance directive, or must 
see and hear the patient state that the signature on the 
advance directive is indeed his or hers.

2. Neither witness may be: 

a. The patient’s health care provider or an employee 
of the patient’s health care provider, 

b. The operator or an employee of a community care 
facility, 

c. The operator or an employee of a residential care 
facility for the elderly, or 

d. The agent (if the advance directive includes a 
power of attorney for health care).

3. Each witness must make the following declaration 
in substance:

I declare under penalty of perjury under the laws 
of California (1) that the individual who signed or 
acknowledged this advance health care directive 
is personally known to me, or that the individual’s 
identity was proven to me by convincing evidence, 
(2) that the individual signed or acknowledged 
this advance directive in my presence, (3) that the 
individual appears to be of sound mind and under 
no duress, fraud, or undue influence, (4) that I am 
not a person appointed as agent by this advance 
directive, and (5) that I am not the individual’s health 
care provider, an employee of the individual’s health 
care provider, the operator of a community care 
facility, an employee of an operator of a community 
care facility, the operator of a residential care facility 
for the elderly, nor an employee of an operator of a 
residential care facility for the elderly.

4. At least one of the witnesses must be an individual 
who is neither related to the patient by blood, marriage, 
or adoption, nor entitled to any portion of the patient’s 
estate upon the patient’s death under a will existing 
when the advance directive is executed or by operation 
of law then existing. This witness must sign the 
following declaration in substance:

I further declare under penalty of perjury under 
the laws of California that I am not related to the 
individual executing this advance health care 
directive by blood, marriage, or adoption, and, to the 
best of my knowledge, I am not entitled to any part 
of the individual’s estate upon his or her death under 
a will now existing or by operation of law.

The requirements applicable to witnesses do not apply to a 
notary public [Probate Code Section 4674(g)].

VOLUNTEERS AS WITNESSES

Hospitals have asked whether volunteers may serve as 
witnesses. There is no definitive answer to this question 
in the law. The intent of the Legislature when enacting the 
provisions of the Probate Code related to witnesses was 
to ensure that witnesses were independent from the health 
care provider/facility. Volunteers are under the direction and 
control of the hospital, so their independence is debatable. 
In addition, many hospitals cover volunteers under their 
workers’ compensation policy, and treat volunteers as they 
treat employees with regard to fire training, HIPAA training, 
etc. Hospitals may wish to consult with their legal counsel 
about allowing volunteers to serve as witnesses. Hospitals 
that want to provide witness “services” for their patients 
may decide to have an employee who is also a notary 
public notarize a patient’s advance directive; Probate Code 
Section 4674(g) states that notaries do not have to meet 
the same requirements as witnesses.

ELECTRONIC ADVANCE DIRECTIVE

An electronic advance directive or power of attorney for 
health care is legally sufficient if it is dated and contains 
the signature of the patient as noted above. However, the 
electronic advance directive must be acknowledged before 
a notary; the option of using witnesses is not available. 

If a digital signature is used by a patient/notary, it must 
meet all of the following requirements:

1. The digital signature must meet the requirements of 
Government Code Section 16.5 (these requirements 
are also included in this statute — see 2 through 5, 
below) and Chapter 10 (commencing with Section 
22000) of Division 7 of Title 2 of the California Code of 
Regulations, or the digital signature uses an algorithm 
approved by the National Institute of Standards 
and Technology.

2. The digital signature must be unique to the person 
using it.

3. The digital signature must be capable of verification.
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4. The digital signature must be under the sole control of 
the person using it.

5. The digital signature must be linked to data in such 
a manner that if the data are changed, the digital 
signature is invalidated.

6. The digital signature must persist with the document 
and not by association in separate files.

7. The digital signature must be bound to a 
digital certificate.

SPECIAL REQUIREMENTS FOR A PATIENT IN A 
SKILLED NURSING FACILITY

If an individual is a patient in a skilled nursing facility when 
a written advance health care directive is executed, the 
advance directive must be signed by a patient advocate or 
ombudsman designated by the California Department of 
Aging for this purpose. The advocate or ombudsman must 
sign as one of two witnesses or in addition to notarization.

The patient advocate or ombudsman must declare that he 
or she is serving as a witness as required by this law. A 
witness who is a patient advocate or ombudsman may rely 
on the representations of the administrators or staff of the 
skilled nursing facility, or of family members, as convincing 
evidence of the identity of the patient if the patient 
advocate or ombudsman believes that the representations 
provide a reasonable basis for determining the identity of 
the patient. [Probate Code Section 4675]

F. Out-of-State and Military Advance Directives

OUT-OF-STATE ADVANCE DIRECTIVES

An advance directive or similar document executed in 
another state or jurisdiction in compliance with the laws 
of that state or jurisdiction, or of California, is valid to the 
same extent as an advance directive validly executed in 
California [Probate Code Section 4676].

ADVANCE MEDICAL DIRECTIVES OF MILITARY AND 
DEPENDENTS

A military lawyer may assist specified active duty members 
of the armed forces, retired military, Public Health Service 
officers, reserve members, dependents, survivors of 
deceased members, and civilian federal employees to 
prepare an advance directive [10 U.S.C. Section 1044]. 

An advance medical directive executed by a person eligible 
for legal assistance from a military lawyer is exempt from 
any requirement of form, substance, formality, or recording 
that is provided for advance medical directives under the 
laws of a state. These directives must be given the same 

legal effect as an advance medical directive prepared 
and executed in accordance with the laws of the state 
concerned. 

For purposes of this law, an advance medical directive is 
any written declaration that: 

1. Sets forth directions regarding the provision, 
withdrawal, or withholding of life-prolonging 
procedures, including hydration and sustenance, 
for the patient whenever the patient has a terminal 
physical condition or is in a persistent vegetative 
state; or 

2. Authorizes another person to make health care 
decisions for the patient, under circumstances stated 
in the declaration, whenever the patient is incapable of 
making informed health care decisions. 

An advance medical directive prepared by a military 
attorney must contain a statement that it is exempt from 
requirements of state law. However, the directive is valid 
even if the required statement is not included.

[10 U.S.C. Section 1044c]

G. Who May Be an Agent or Surrogate

The surrogate or the agent named in an advance directive 
may be any person designated by the principal, subject to 
the following limitations [Probate Code Section 4659]:

1. Except as provided in 2., below, the following persons 
may not make a health care decision for a patient as 
an agent or surrogate:

a. The principal’s supervising health care provider.

b. An employee of the health care institution where 
the patient is receiving care. 

c. An operator or employee of a community care 
facility or residential care facility where the patient 
is receiving care.

2. The prohibition in 1., above, does not apply to the 
following persons:

a. An employee, other than the supervising health 
care provider, who is related to the patient by 
blood, marriage, or adoption, or is a registered 
domestic partner of the patient.

b. An employee who is employed by the same 
health care institution, community care facility, or 
residential care facility for the elderly as the patient. 
This exception exists so that a patient employed 
by a health facility can name a colleague as the 
agent, if desired.
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3. The patient’s conservator appointed under the 
Lanterman-Petris-Short Act (which differs from a 
conservator appointed under the Probate Code; see 
A. “Caution: Type of Conservatorship,” page 3.16) 
may not be designated as an agent or surrogate 
to make health care decisions, unless the advance 
directive is otherwise valid and the conservatee was 
represented by an attorney who signed a certificate 
stating in substance: 

I am a lawyer authorized to practice law in the 
state where this advance health care directive was 
executed, and the principal or patient was my client 
at the time this advance directive was executed. I 
have advised my client concerning his or her rights 
in connection with this advance directive and the 
applicable law and the consequences of signing 
or not signing this advance directive, and my 
client, after being so advised, has executed this 
advance directive.

AGE OF AGENT OR SURROGATE

A surrogate must be an adult. The law does not say that 
the agent must be an adult. However, when the agent is 
called upon to exercise decision-making authority on behalf 
of the principal, the agent must be legally capable of doing 
so. It is not clear that even an emancipated minor would 
have the capacity to serve as an agent. 

CAPACITY OF AGENT OR SURROGATE

The agent or surrogate must have the capacity to make 
a health care decision on behalf of the patient. The same 
standards used to determine a patient’s capacity should 
be used to determine the capacity of an agent or surrogate. 
(See B. ““Capacity” Defined,” page 3.1.)

STANDARDS FOR MAKING A DECISION

An agent or surrogate must make decisions in accordance 
with the standards discussed in “Responsibilities of the 
Agent,” page 3.11.

H. Duration of an Advance Directive

Unless the document states otherwise, a power of attorney 
for health care (which may be a part of the advance 
directive form) is of unlimited duration [Probate Code 
Section 4686].

I. Revocation of an Advance Directive

The advance directive, to be valid, must not have been 
revoked. 

A patient having capacity may revoke all or part of 
an advance health care directive, other than the 
designation of an agent, at any time and in any manner 
that communicates an intent to revoke [Probate Code 
Section 4695(b)]. The most common way is to tear up the 
document. 

However, the designation of an agent may be revoked only 
by a written, signed document or by personally informing 
the supervising health care provider [Probate Code Section 
4695(a)]. If the patient informs a hospital employee who 
is not the supervising health care provider of his or her 
desire to revoke the designation of agent, the supervising 
health care provider should be contacted immediately. The 
supervising health care provider should then talk to the 
patient about his or her expressed desire to revoke the 
designation of agent, and document accordingly.

Execution of a new (more recent) valid power of attorney is 
sufficient to revoke the previous power of attorney.

An advance directive that conflicts with an earlier advance 
directive revokes the earlier advance directive to the extent 
of the conflict [Probate Code Section 4698].

An advance directive may also be revoked or modified by 
a court, as described in Q. “Court Review When Questions 
Arise,” page 3.14.

A health care provider, agent, conservator, or surrogate 
who is informed of a revocation of an advance health 
care directive must promptly communicate the fact of the 
revocation to the supervising health care provider and to 
any health care institution where the patient is receiving 
care [Probate Code Section 4696]. 

EFFECT OF DIVORCE IF SPOUSE IS 
DESIGNATED AGENT

If after executing a power of attorney for health care, the 
principal’s marriage to the agent is dissolved or annulled, 
the principal’s designation of the former spouse as agent 
to make heath care decisions for the principal is revoked. 
However, the agent’s authority is revived if the principal 
remarries the agent. [Probate Code Section 4697]

The law is silent regarding a similar situation between 
registered domestic partners. 
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J. Registration With Secretary of State

A person who has executed a written advance health 
care directive may register it with the California Secretary 
of State [Probate Code Sections 4800-4805; Title 2, 
California Code of Regulations, Sections 22610.1 to 
22610.4]. The registration form may be found at www.sos.
ca.gov/registries/advance-health-care-directive-registry. 
The Secretary of State may transmit the advance directive, 
upon request, to a health care provider, the public guardian, 
or the legal representative of the registrant.

SECRETARY OF STATE PROCESS

Information that may be collected by the Secretary of State 
is limited to:

1. Registrant’s name;

2. Social Security number;

3. Driver’s license number or other individual identifying 
number established by law;

4. Address, date and place of birth;

5. The advance health care directive;

6. An intended place of deposit or safekeeping of an 
advance directive; and

7. The name and telephone number of the agent and any 
alternative agent.

Each registrant receives a wallet card from the Secretary 
of State indicating that an advance directive (or information 
about an advance directive) is on file at the registry.

The Secretary of State is required to advise each registrant 
of the following: 

1. A health care provider may not honor a written 
advance health care directive until it receives a copy 
from the registrant.

2. Each registrant must notify the registry upon revocation 
of the advance directive.

3. Each registrant must re-register upon execution of a 
subsequent advance directive.

Failure to register an advance directive with the Secretary 
of State does not affect its validity. Registration with 
the Secretary of State does not affect the ability of the 
registrant to revoke his or her advance directive or a later 
executed advance directive, nor does registration raise any 
presumption of validity or superiority among any competing 
advance directives or revocations.

K. Hospital Obligations When Receiving 
Unconscious Patients

A hospital that receives an unconscious patient in its 
emergency department is required to make reasonable 
efforts to contact the patient’s agent, surrogate, family 
member, or other legal representative. One step that an 
emergency department must take toward fulfilling this duty 
is to check the patient’s personal effects for a wallet card 
from the Secretary of State, indicating that the patient has 
filed an advance directive (or information about the advance 
directive). 

If the hospital finds a wallet card, the hospital must 
contact the Secretary of State. (See F. “Right to Have 
Family Member and Personal Physician Notified of 
Admission,” page 1.7, for further details about the 
requirement to contact an unconscious patient’s family.) 

The Secretary of State requires that this request for 
information be in writing and include: 

1. The name, address and telephone number of 
the hospital;

2. Credible evidence establishing the identity of the 
requestor. In determining whether the identity of the 
requestor is established by credible evidence, the 
Secretary of State may consider the requestor’s use 
of business letterhead in making the request, a copy 
of a driver’s license or identification card issued by the 
California Department of Motor Vehicles, a copy of 
a United States passport or copies of other credible 
identification documents;

3. A statement by the requestor establishing his or her 
authority to receive the information requested;

4. The identity of the individual about whom the 
information is requested. In establishing the identity of 
the individual for whom the information is requested, 
the Secretary of State may consider the presentation 
by the requestor of any information contained in or 
on the filed registration form, including a file number 
(which will be on the patient’s wallet card), date of birth, 
place of birth, Social Security number, driver’s license 
number or other identifying number; and

5. A statement setting forth the reason the information is 
needed. 

The hospital should fax this information to the Secretary 
of State’s Special Filings and Trademarks unit at (916) 
651-9805.

[Title 2, California Code of Regulations, Section 22610.4]

The Secretary of State must respond to a request for 
information from a hospital emergency department by the 

http://www.sos.ca.gov/registries/advance-health-care-directive-registry
http://www.sos.ca.gov/registries/advance-health-care-directive-registry
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close of business on the next business day. Hopefully, the 
Secretary of State will respond sooner than this outside 
limit. The Secretary of State may release the information it 
has collected, except that the registrant’s Social Security 
number may be released only when necessary to verify the 
identity of the registrant.

The Secretary of State charges a fee to each registrant, but 
may not charge a fee to a health care provider, the public 
guardian, or the legal representative of a registrant. The 
Secretary of State must establish procedures to verify the 
identities of health care providers, the public guardian, 
and other authorized persons requesting information. The 
Secretary of State may, at the request of the registrant or 
his or her legal representative, transmit the information 
noted above to the registry system of another jurisdiction.

Health care providers with questions about the registry 
may contact:

California Secretary of State 
Advance Health Care Directive Registry 
P.O. Box 942870 
Sacramento, CA 94277-2870 
(916) 651-9810 
Hours: Monday – Friday, 8:00 a.m. – 5:00 p.m. 
           (excluding State holidays) 
www.sos.ca.gov/registries/advance-health-care-direct
ive-registry

L. Effect of an Advance Directive 

When the primary physician has determined the patient 
lacks capacity to make medical decisions, the agent has 
the authority and responsibilities detailed below. (See 
C. “Determination of Capacity,” page 3.2, for more 
information.)

AUTHORITY OF AGENT

Unless a power of attorney for health care (which is usually 
a part of the advance directive form) states otherwise, 
the authority of an agent becomes effective only on a 
determination that the patient lacks capacity, and ceases 
to be effective on a determination that the patient has 
recovered capacity [Probate Code Section 4682].

Subject to any limitations in the power of attorney for health 
care, an agent may make all health care decisions for the 
patient to the same extent the patient could make those 
decisions if he or she had the capacity to do so, subject 
to the limitations discussed below. This includes decisions 
affecting the patient before and after death. [Probate Code 
Section 4683] Specifically, an agent may:

1. Select and discharge health care providers 
and institutions.

2. Approve or disapprove diagnostic tests, surgical 
procedures, and programs of medication.

3. Direct a provider to provide, withhold, or withdraw 
artificial nutrition and hydration and all other forms of 
health care, including cardiopulmonary resuscitation.

4. Make a disposition under the Uniform Anatomical Gift 
Act [Health and Safety Code Section 7150 et seq.] 
(see chapter 14).

5. Authorize an autopsy under Health and Safety Code 
Section 7113 (see chapter 14).

6. Direct the disposition of remains under Health and 
Safety Code Section 7100 (see chapter 14).

7. Receive and review medical records and information, 
and authorize its release, to the extent necessary for 
the agent to fulfill his or her duties as agent. However, 
the right of the agent is subject to any limitations that 
exist on the right of the principal to obtain his or her 
own medical records. 

8. Consent to HIV testing and information about test 
results, when necessary to render appropriate care or 
to practice preventative measures [Health and Safety 
Code Section 121020].

[Probate Code Sections 4617, 4678 and 4683]

In addition, an agent may be able to bind the patient 
to arbitration of medical malpractice claims (see 
X. “Arbitration,” page 11.14).

Before implementing a health care decision made for a 
patient, a supervising heath care provider, if possible, must 
promptly communicate to the patient the decision made 
and the identity of the person making the decision [Probate 
Code Section 4730].

Consultation

If the patient becomes wholly or partially incapacitated, or 
if there is a question about the patient’s capacity, the agent 
may consult with a person previously designated by the 
patient for this purpose. The agent may also consult with 
and obtain information needed to carry out the agent’s 
duties from the patient’s spouse, physician, supervising 
health care provider, attorney, a member of the patient’s 
family, or other person, including a business entity or 
government agency, with respect to matters covered by the 
power of attorney for health care.

A person described in the paragraph above from whom 
information is requested must disclose information that the 
agent requires to carry out his or her duties. Disclosure 

http://www.sos.ca.gov/registries/advance-health-care-directive-registry
http://www.sos.ca.gov/registries/advance-health-care-directive-registry
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under this provision of law is not a waiver of any privilege 
that may apply to the information disclosed.

[Probate Code Section 4690]

Emergency Exception

The Health Care Decisions Law does not affect the laws 
about obtaining consent in an emergency [Probate Code 
Section 4651]. If a patient lacks the capacity to give 
consent and treatment is immediately needed to prevent 
the patient’s death or serious disability, or to alleviate 
severe pain, efforts may be made to contact a known agent 
if there is time to do so before treatment must be provided. 
Emergency treatment may be provided if the agent is 
unavailable or there is insufficient time to contact him or 
her. (See chapter 2 regarding the emergency treatment 
exception to the general rules governing consent.)

Restrictions on an Agent’s or Surrogate’s Authority to 
Consent

An agent or surrogate may not consent to the following on 
behalf of a patient:

1. Commitment to or placement in a mental health 
treatment facility (see chapter 15 for laws about 
voluntary and involuntary admission for mental health 
treatment).

2. Convulsive treatment (see XIV. “Convulsive Therapy 
and Insulin Coma Treatment,” page 5.36).

3. Psychosurgery (see XIII. “Psychosurgery,” page 5.33).

4. Sterilization (see V. “Sterilization,” page 5.10).

5. Abortion (see VII. “Abortions,” page 5.20).

6. Administration of aid-in-dying medication (see chapter 
6).

[Probate Code Section 4652]

Priority of Agent

As of Jan. 1, 2002, California law regarding the priority of 
an agent became muddied. Existing law, Probate Code 
Section 4685, stated that unless a court or the power of 
attorney indicates otherwise, an agent who the health care 
provider knows is reasonably available and willing to make 
health care decisions has priority over all other persons, 
including conservators, to make health care decisions for 
the patient.

However, Probate Code Section 4711(d), effective Jan. 
1, 2002, states that if a patient has designated an agent 
under a power of attorney for health care and designated 
a surrogate under Probate Code Section 4711(a) (see 
B. “Individual Health Care Instruction,” page 3.5), the 

surrogate has priority over the agent for the period provided 
in Probate Code Section 4711(b).

Rules of statutory construction suggest that because 
Probate Code Section 4711(d) was passed after Probate 
Code Section 4685, Section 4711(d) should be followed. 
Facilities should consult their legal counsel if this 
situation arises.

AGENT WITH DUAL ROLES

An advance directive does not affect any right that the 
person designated as an agent under a power of attorney 
may otherwise have to make or participate in making health 
care decisions on behalf of the patient. [Probate Code 
Section 4687] For example, an agent may also be named 
as a conservator.

RESPONSIBILITIES OF THE AGENT

An agent must make a health care decision in accordance 
with the patient’s individual health care instructions, if any, 
and other wishes to the extent known to the agent. If the 
patient’s wishes are not known, the agent must make the 
decision in accordance with the agent’s determination of 
the patient’s best interest. In determining the patient’s best 
interest, the agent must consider the patient’s personal 
values to the extent known to the agent. [Probate Code 
Section 4684]

If the advance directive requires it, the agent must notify 
any persons whose names are provided by the patient of 
the patient’s death.

DOUBT ABOUT AGENT ACTING IN PATIENT’S 
INTEREST

A hospital may wish to consult legal counsel or call adult 
protective services in cases where:

1. A patient has been (or is believed to have been) 
subjected to domestic violence, neglect, or abuse by 
the agent;

2. There is another reason to believe that the agent 
could endanger the patient (for example, the agent is 
bringing the patient illegal drugs while the patient is 
hospitalized); 

3. The agent has a conflict of interest; or

4. The agent is not acting in the patient’s best interests.

PATIENT OBJECTION TO AGENT’S DECISION

If there is doubt that the agent is acting in accordance 
with the patient’s desires or best interests, a court may be 
asked to decide the matter, using the procedure discussed 
in Q. “Court Review When Questions Arise,” page 3.14.
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This law does not authorize an agent to make a health care 
decision if the patient objects to the decision. If the patient 
objects, the matter must be governed by the law that 
would apply if there were no power of attorney for health 
care. The provider should assume that the patient has 
capacity to consent. [Probate Code Section 4689]

M. Recommended Procedure

Patients who indicate that they have executed an advance 
directive and persons indicating that they have been 
designated a patient’s agent should be asked to give the 
hospital a copy of the advance directive.

The advance directive should be reviewed to assure it 
meets the requirements listed in E. “Prerequisites to a Valid 
Advance Directive,” page 3.5. This review need be only 
a general good faith examination to determine whether the 
form appears to comply with the requirements.

In the absence of knowledge to the contrary, a physician 
or other health care provider may presume that a written 
advance directive or similar instrument, whether executed 
in another state or jurisdiction or in California, is valid 
[Probate Code Section 4676]. A valid advance directive 
executed before July 1, 2000 (such as a Durable Power of 
Attorney for Health Care or Natural Death Act declaration) 
must also be considered valid after July 1, 2000. 

Any limitations or special instructions in the advance 
directive should be noted and implemented. A copy of 
the advance directive should be placed in the patient’s 
medical record.

If significant questions arise regarding the validity of an 
advance directive or an agent’s directions, hospitals should 
consult their legal counsel and, when appropriate, file a 
petition to obtain judicial clarification.

N. Duties of Health Care Providers

A supervising health care provider who knows of the 
existence or revocation of an advance directive, or a 
designation or disqualification of a surrogate, must 
promptly record this information in the medical record. If an 
advance directive exists, the provider must ask for a copy 
and place it in the medical record. [Probate Code Section 
4731(a)]

A supervising health care provider who knows of a 
revocation of a power of attorney for health care or a 
disqualification of a surrogate must make a reasonable 
effort to notify the agent or surrogate thereof [Probate Code 
Section 4731(b)].

Except as provided below, a health care provider or 
institution providing care to a patient must do the following:

1. Comply with an individual health care instruction of 
the patient and with a reasonable interpretation of 
that instruction made by a person authorized to make 
health care decisions for the patient.

2. Comply with a health care decision for the patient 
made by a person authorized to make health care 
decisions for the patient to the same extent as if 
the decision had been made by the patient while 
having capacity.

[Probate Code Section 4733]

DECLINING TO COMPLY

A health care provider may decline to comply with an 
individual health care instruction or health care decision for 
reasons of conscience [Probate Code Section 4734(a)]. In 
addition, a health care institution may decline to comply 
with an individual health care instruction or health care 
decision if it is contrary to a policy of the institution based 
on reasons of conscience. The policy must be timely 
communicated to the patient or the person authorized to 
make health care decisions for the patient [Probate Code 
Section 4734(b)].

A health care provider or institution also may decline 
to comply with an instruction or decision that requires 
medically ineffective health care or health care contrary to 
generally accepted health care standards [Probate Code 
Section 4735].

A provider or institution that declines to comply must do 
the following:

1. Promptly inform the patient, if possible, and any 
person authorized to make health care decisions for 
the patient.

2. Unless the patient or person authorized to make 
decisions for the patient refuses assistance, 
immediately make all reasonable efforts to assist in the 
transfer of the patient to another provider or institution 
that is willing to comply with the instruction or decision.

3. Provide continuing care to the patient until a transfer 
can be accomplished or until it appears that transfer 
cannot be accomplished.

In all cases, appropriate pain relief and other palliative care 
must be continued.

[Probate Code Section 4736]

The Patient Self-Determination Act, discussed in chapter 1, 
requires that hospitals provide information to patients upon 
admission about any limitations they have on honoring 
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specific requests based on conscience. The statement of 
limitation must clarify any difference between hospital-wide 
conscience objections and those that may be raised by 
individual physicians. (See B. “Provide Information to 
Patients,” page 1.1.)

PROHIBITIONS

Health care providers, insurers, and other third party payers 
may not condition admission to a facility, the provision of 
treatment or insurance, or the scope of insurance coverage 
on the requirement that a patient execute, not execute, or 
revoke an advance directive [Probate Code Section 4677].

O. Special Considerations Regarding Withholding 
and Withdrawing Life-Sustaining Treatment

An agent may authorize the withholding or withdrawing of 
life-sustaining treatment. This authority is subject to the 
following limitations:

1. The agent must act in accordance with the patient’s 
desires regarding the withholding or withdrawal of 
life-sustaining treatment. Thus, life-sustaining treatment 
may not be withheld or withdrawn in the situations 
noted below (This provision should not be interpreted 
to require futile care to be provided, however.):

a. Where the patient objects (see “Patient Objection 
to Agent’s Decision,” page 3.11).

b. Where the patient expressed a desire to have 
life-sustaining treatment continued. Such desires 
may be expressed in the advance directive or 
in another written form or orally to the agent or 
health care provider. The law specifies that an 
attempted suicide must not be construed to 
indicate a desire of the patient that health care 
be restricted or inhibited. [Probate Code Section 
4655(b)] 

c. In cases of conflicting expressions of a 
patient’s desires, the hospital should consult its 
legal counsel.

2. This law must not be construed to condone, 
authorize, or approve mercy killing, assisted suicide, 
or euthanasia. This law is not intended to permit any 
affirmative or deliberate act or omission to end life 
other than withholding or withdrawing health care 
pursuant to an advance health care directive or by a 
surrogate so as to permit the natural process of dying. 
[Probate Code Section 4653] The general principles 
discussed in chapter 6 remain applicable when an 
agent is involved. Also, the guidelines established 
by the Second Appellate District Court of Appeal 

in Barber v. Superior Court, 147 Cal.App.3d 1006 
(1983), apply when an agent is involved (see chapter 
6). An agent may not authorize the administration of 
aid-in-dying medication.

3. The health care provider must make a good faith effort 
to determine the desire of the patient, to the extent 
the patient is able to communicate these desires. 
The results of this effort must be documented in the 
patient’s medical record.

4. A health care provider may decline to comply with a 
patient’s individual health care instruction or with a 
decision made by an agent or surrogate for reasons of 
conscience (see “Declining to Comply,” page 3.12).

5. This law does not authorize or require a health care 
provider or health care institution to provide health care 
contrary to generally accepted health care standards 
[Probate Code Section 4654].

Death resulting from withholding or withdrawing health 
care in accordance with the Health Care Decisions Law 
does not for any purpose constitute a suicide or homicide 
or legally impair or invalidate an insurance policy or an 
annuity providing a death benefit, notwithstanding any 
term of the policy or annuity to the contrary [Probate Code 
Section 4656]. (See chapter 6 for a complete discussion of 
withholding or withdrawing life-sustaining treatment.)

P. Special Considerations Regarding Use 
of Organs or Tissue Donated in Advance 
Directive

A hospital or other donee may not accept an anatomical 
gift unless the forms and procedures used by the hospital 
or other donee state that: 

1. Tissue banks work with both nonprofit and for-profit 
tissue processors and distributors.

2. It is possible that donated skin may be used for 
cosmetic or reconstructive surgery purposes.

3. Donated tissue may be used for transplants outside of 
the United States.

The consent form must allow the donor or, if the donor is 
deceased, the donor’s representative, to withhold consent 
for any of the following:

1. Donated skin to be used for cosmetic 
surgery purposes.

2. Donated tissue to be used for applications outside of 
the United States.

3. Donated tissue to be used by for-profit 
tissue processors.
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Unfortunately, the legislator who authored this law did 
not consider that the advance directive forms signed by 
thousands and thousands of patients over the decade or 
two prior to the effective date of this law which purport to 
donate organs and/or tissue do not contain this required 
language. Thus, the law appears to be that hospitals and 
other donees may not legally accept an anatomical gift 
based solely upon an otherwise valid advance directive 
(unless it contains the language mentioned above), 
even if the donated skin will not be used for cosmetic 
surgery, outside of the United States, or by a for-profit 
tissue processor.

The legislator who authored this law did not intend this 
consequence. However, she did not pursue legislation to 
correct this error.

If a hospital wishes to accept an anatomical gift from a 
deceased patient who had executed an advance directive 
indicating the desire to make an anatomical gift, but not 
including the language described above, it is suggested 
that the hospital contact the agent named in the advance 
directive, or another legally authorized substitute decision 
maker and have that person sign a valid anatomical gift 
consent form (see XI. “Anatomical Gifts,” page 14.9). 
Hospitals that accept anatomical gifts should work with 
their legal counsel to develop an appropriate policy for 
these situations.

The penalty for a violation of this law is a civil penalty in an 
amount between $1,000 and $5,000, plus court costs. A 
separate penalty may be assessed against each individual 
or entity that violates this law. In addition, a violation of 
this law by a licensed health care provider constitutes 
unprofessional conduct and may result in professional 
discipline, including license revocation or suspension. 
[Health and Safety Code Section 7158.3]

Q. Court Review When Questions Arise

The Health Care Decisions Law explicitly states that in 
the absence of controversy, a court is normally not the 
proper forum in which to make health care decisions, 
including decisions regarding life-sustaining treatment 
[Probate Code Section 4650(c)]. The law also states that an 
advance directive is effective and exercisable free of judicial 
intervention. In addition, a health care decision made by 
an agent or surrogate for a patient is effective without 
judicial approval. [Probate Code Section 4750] However, if 
questions arise concerning an advance directive, judicial 
direction may be sought.

SITUATIONS IN WHICH COURT REVIEW MAY BE 
SOUGHT

A procedure has been established for a court to resolve 
questions that may arise about an advance directive. Court 
direction may be sought for the following purposes:

1. Determining whether or not the patient has capacity to 
make health care decisions.

2. Determining whether an advance health care directive 
is in effect or has terminated.

3. Determining whether the acts or proposed acts of an 
agent or surrogate are consistent with the patient’s 
desires as expressed in an advance directive or 
otherwise made known to the court or, when the 
patient’s desires are unknown or unclear, whether the 
acts or proposed acts of the agent or surrogate are in 
the patient’s best interest.

4. Declaring that the authority of an agent or surrogate 
is terminated, if the court determines that the agent or 
surrogate made a health care decision for the patient 
that authorized anything illegal, or the court determines 
both of the following:

a. The agent or surrogate has violated, has failed 
to perform, or is unfit to perform, the duty under 
an advance directive to act consistent with the 
patient’s desires or, where the patient’s desires 
are unknown or unclear, is acting (by action or 
inaction) in a manner that is clearly contrary to the 
patient’s best interest.

b. At the time of the determination by the court, the 
patient lacks capacity to execute or to revoke an 
advance directive or disqualify a surrogate. 

5. Compelling a third person to honor individual 
health care instructions or the authority of an agent 
or surrogate.

[Probate Code Section 4766]

PROCEDURE FOR INITIATING COURT REVIEW

Court proceedings are initiated by a petition to the superior 
court. The petition may be filed by the patient; the patient’s 
spouse, unless legally separated; a relative of the patient; 
the patient’s agent or surrogate; the conservator of the 
person of the patient; the court investigator or public 
guardian of the county where the patient resides; the 
supervising health care provider or health care institution 
involved with the patient’s care; or any other interested 
person or friend of the patient [Probate Code Section 4765]. 
There is no right to a jury trial [Probate Code Section 4754].
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In limited situations, the power of attorney for health care 
may restrict who may file the petition. This restriction 
requires the completion of a special process; therefore, 
CHA Form 3-1, “Advance Health Care Directive,” does not 
address this issue. (See Probate Code Section 4753.)

R. Immunity From Liability

A health care provider or institution acting in good faith 
and in accordance with generally accepted health care 
standards is not subject to civil or criminal liability or to 
discipline for unprofessional conduct for any actions in 
compliance with the Health Care Decisions Law, including, 
but not limited to, the following:

1. Complying with a health care decision of a person that 
the provider or institution believes in good faith has the 
authority to make a decision for a patient, including a 
decision to withhold or withdraw health care.

2. Declining to comply with a health care decision 
of a person based on a belief that the person 
lacked authority.

3. Complying with an advance directive and assuming 
that the directive was valid when made and has not 
been revoked or terminated.

4. Declining to comply with an individual health care 
instruction or health care decision as described in 

“Declining to Comply,” page 3.12. 

[Probate Code Section 4740]

In addition, an agent or surrogate is not subject to civil or 
criminal liability or to discipline for unprofessional conduct 
for health care decisions made in good faith [Probate Code 
Section 4741].

S. Penalties 

A health care provider or institution that intentionally 
violates the Health Care Decisions Law is subject to liability 
to the aggrieved individual for damages of $2,500 or actual 
damages resulting from the violation, whichever is greater, 
plus reasonable attorney’s fees [Probate Code Section 
4742(a)]. 

A person who intentionally falsifies, forges, conceals, 
defaces, or obliterates an individual’s advance directive 
or a revocation of an advance directive without the 
individual’s consent, or who coerces or fraudulently induces 
an individual to give, revoke, or not to give an advance 
directive, is subject to liability to that individual for damages 
of $10,000 or actual damages, whichever is greater, plus 
reasonable attorney’s fees [Probate Code Section 4742(b)]. 

A person who alters or forges an advance directive 
of another, or willfully conceals or withholds personal 
knowledge of a revocation of an advance directive, with the 
intent to cause a withholding or withdrawal of health care 
necessary to keep the patient alive contrary to the desires 
of the patient, and thereby directly causes such health care 
to be withheld or withdrawn and the death of the patient 
to be hastened, is subject to prosecution for unlawful 
homicide [Probate Code Section 4743].

The damages provided in this law are cumulative and not 
exclusive of any other remedies provided by law [Probate 
Code Section 4742(c)].

T. Psychiatric Advance Directives

A psychiatric advance directive is an instrument that mental 
health patients may use to document their preferences 
regarding future mental health treatment, in preparation for 
the possibility of losing capacity to give or withhold consent 
to treatment in the future. The mental health advocacy 
community advocates the use of such documents, 
particularly with respect to involuntary treatment, 
psychiatric medications, restraint and seclusion.

Neither California nor federal law recognizes a special 
document called a “psychiatric advance directive.” The 
California advance health care directive laws and statutory 
form were created with end-of-life issues in mind, not 
mental health matters. However, the law does not prohibit a 
person who executes an advance health care directive from 
including instructions regarding mental health treatment. 
Whether such wishes are required to be followed by a 
health care provider if the patient loses capacity depends 
upon several factors, including:

1. Whether the patient would have the legal ability to 
consent or withhold consent to the recommended 
treatment if he or she were competent. For example, 
a patient who is detained pursuant to Welfare 
and Institutions Code Section 5150 et seq. is, by 
law, unable to withhold consent to be evaluated 
for a mental disorder and may not leave the facility. 
Therefore, if such a patient has executed an advance 
directive denying consent to such care, a hospital need 
not comply with this instruction. 

2. Whether the wishes stated in the advance directive are 
medically ineffective or contrary to generally accepted 
health standards. In such a case, the facility need not 
comply with the patient’s instructions (see “Declining to 
Comply,” page 3.12).

There are no statutes, regulations, or judicial decisions 
regarding “psychiatric” advance directives in California. 
However, California law does contain one reference to 
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advance directives in the context of mental health care. 
Health and Safety Code Section 1180.4(a) requires 
psychiatric units of general acute care hospitals, acute 
psychiatric hospitals, skilled nursing facilities, and other 
specified facilities to conduct an assessment of each 
patient prior to a placement decision or upon admission, 
or as soon thereafter as possible. This assessment must 
include, based on the information available at the time, 
the patient’s advance directive regarding de-escalation 
or the use of seclusion or behavioral restraints. This law 
does not authorize “psychiatric advance directives,” nor 
does it require a provider to comply with a patient’s stated 
preferences. It merely requires the specified providers to 
assess a patient’s advance directive, if any.

A hospital should consult legal counsel if a situation arises 
regarding a psychiatric advance directive.

U. Request to Forgo Resuscitative Measures

California law permits a patient or the patient’s legal 
representative to execute a “Request Regarding 
Resuscitative Measures,” including a “Prehospital Do Not 
Resuscitate” form. These documents are not advance 
directives, as a legal matter [Probate Code Section 4780(a)
(1)]. Information about these documents is discussed in 
chapter 6.

IV. ADULTS UNDER CONSERVATORSHIP

An adult patient under a conservatorship may be able 
to make health care decisions. The determination of 
who may make health care decisions — the patient (the 
conservatee) and/or the conservator — will depend on 
whether or not the conservatee has been adjudicated 
to lack the capacity to make health care decisions. The 
letters of conservatorship should specify whether a patient 
has been adjudicated to lack the capacity to make health 
care decisions.

The hospital should obtain a copy of the certified letters 
of conservatorship, review them carefully and place them 
in the patient’s medical record. If the hospital has any 
questions about the documents, legal counsel should 
be consulted.

[Probate Code Sections 1880-1898 and 2353-2357]

A. Caution: Type of Conservatorship

A conservatorship under the Lanterman-Petris-Short Act 
(LPS) (which is found in the Welfare and Institutions Code) 
is different from a conservatorship under the Probate 
Code. If a patient is under a conservatorship, hospitals 

should review the conservatorship documents issued by 
the court to determine the type of conservatorship and the 
conservator’s scope of authority. A patient may be subject 
to both an LPS conservatorship and a Probate Code 
conservatorship; however, this is not common. Both types 
of conservatorship are described below.

LPS CONSERVATORSHIP

An LPS conservatorship is meant for psychiatric patients. 
The purpose of an LPS conservatorship is the provision 
of individualized psychiatric treatment, supervision, and 
placement for a patient who is gravely disabled as a result 
of a mental disorder or impairment by chronic alcoholism. 
An LPS conservator may authorize the admission of the 
conservatee to a mental health facility. (A Probate Code 
conservator may not authorize placement in a mental 
health facility.)

An LPS conservator may consent to, or refuse, routine 
medical treatment (other than psychiatric treatment) of 
the conservatee only if the court order establishing the 
conservatorship specifically states that the conservator 
may consent to routine medical treatment unrelated 
to remedying or preventing the recurrence of the 
conservatee’s being gravely disabled. An LPS conservator 
may not, however, consent for surgery. Surgery may be 
performed on an LPS conservatee only if: 

1. The conservatee consents; 

2. The emergency exception applies (see B. “Emergency 
Treatment Exception,” page 2.3); or 

3. The conservator petitions for and receives a court 
order issued under Welfare and Institutions Code 
Section 5358.3 authorizing the surgery. [Welfare and 
Institutions Code Sections 5357, 5358 and 5358.2] 

[Welfare and Institutions Code Section 5350 et seq.]

More information about LPS conservatorships is found in 
chapter 15.

PROBATE CODE CONSERVATORSHIP

A conservatorship under the Probate Code is meant 
to ensure that the conservatee’s basic needs for food, 
clothing, shelter, money management, and health care are 
met. Conservatees may be comatose, developmentally 
disabled, or have dementia or other medical problems. 
Some patients under a Probate Code conservatorship may 
have the ability to make their own health care decisions, 
while others may not — the letters of conservatorship will 
state the authority of the conservator. A Probate Code 
conservator may not authorize admission to a mental 
health facility. 
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The remainder of this section of the manual describes the 
law governing Probate Code conservatorships.

B. Probate Code Conservatees Adjudicated to 
Lack Capacity 

A petition for a court order that the conservatee does not 
have the capacity to make health care decisions may be 
filed by the conservator, the conservatee, the spouse, the 
registered domestic partner, a relative or a friend of the 
conservatee [Probate Code Sections 1880 and 1891].

If the letters of conservatorship state that the patient lacks 
the capacity to make health care decisions, then the 
conservator has exclusive authority to do so. However, a 
conservator may not consent in those situations discussed 
under “Limitations on Consent by Conservator,” page 3.17. 

The conservator must make health care decisions for 
the conservatee in good faith based on medical advice. 
The decisions must be made in accordance with the 
conservatee’s individual health care instructions, if any, 
and other wishes to the extent known to the conservator. 
Otherwise, the conservator must make the decision 
in accordance with the conservator’s determination 
of the conservatee’s best interest. In determining the 
conservatee’s best interest, the conservator must consider 
the conservatee’s personal values to the extent known 
to the conservator. Provided these requirements are met, 
treatment may be legally given even if the patient objects. 
[Probate Code Section 2355(a)] Although the conservatee’s 
consent need not be secured, the physician may wish 
to explain to the conservatee the decision that has been 
made for the patient, the nature of the procedure that 
will be performed and any possible risks or discomforts 
associated with the procedure (see Probate Code Section 
4730).

VISITORS, PHONE CALLS AND MAIL

A court may issue an order that grants a conservator the 
power to enforce a conservatee’s right to receive visitors, 
telephone calls, and personal mail. The law also allows 
the court to issue an order directing a conservator to allow 
specific visitors, telephone calls, and personal mail. The 
conservator may be required to inform certain persons 
of the patient’s death. This law was enacted to address 
a situation in which a conservator (wife) refused to allow 
the conservatee’s children from a prior marriage to visit 
the conservatee (husband) in his home or anywhere else, 
despite the conservatee’s desire to have them visit. This 
law was not intended to be specific to hospital visitation, 
and hospitals may continue to enforce their usual visitation 

policy and reasonable visitation restrictions. (See also 
D. “California Right to Visitors,” page 1.6, and “Federal 
Right to Visitors and Support Persons,” page 1.11, for 
more information about hospital visitation laws.) [Probate 
Code Sections 2351 and 2361] Hospitals should always 
get a copy of conservatorship orders for conserved 
patients and read them to fully understand the authority 
of the conservator and any limitations. [Probate Code 
Section 2351]

PRAYER HEALING

If, prior to the establishment of the conservatorship, the 
conservatee was an adherent of a religion that calls for 
reliance on prayer alone for healing, the law states that 
the treatment authorized by the conservator must be 
administered by an accredited practitioner of that religion 
[Probate Code Section 2355(b)]. A hospital that has a 
patient in this category should consult legal counsel to 
determine the character of care, if any, that legally may 
be provided.

LIMITATIONS ON CONSENT BY CONSERVATOR

Authorization must be obtained pursuant to the specific 
statute indicated below if the treatment proposed involves 
any of the following (the consent of the conservator is not 
sufficient):

1. Placing a patient in a mental health treatment 
facility against his or her will [Probate Code Section 
2356(a)]. (See chapter 15 regarding establishing a 
Lanterman-Petris-Short Act conservatorship and 
involuntary detainment for mental health evaluation and 
treatment.)

2. Prescribing or administering an experimental drug as 
defined in Health and Safety Code Section 111515 et 
seq. [Probate Code Section 2356(b)]. (See chapter 10 
on the specific situations in which a conservator may 
consent to the prescription or administration of an 
experimental drug.)

3. Administering convulsive treatment as defined in 
Welfare and Institutions Code Section 5325 [Probate 
Code Section 2356(c)]. (See XIV. “Convulsive Therapy 
and Insulin Coma Treatment,” page 5.36, for more 
information on conservator consent to convulsive 
treatment.)

4. Sterilizing a minor [Probate Code Section 2356(d)].The 
California Supreme Court’s decision in Conservatorship 
of Valerie N., 40 Cal.3d 143 (1985), allows a 
conservator to obtain a court order authorizing an 
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adult conservatee’s sterilization. Application should 
be made pursuant to Probate Code Section 2357 
and strict criteria must be met. (See “Incompetent 
Persons,” page 5.12, for a more complete discussion 
of the procedure required.)

Further, a conservator may not consent to treatment that 
thwarts a valid and effective advance health care directive, 
and may not authorize the administration of an aid-in-dying 
medication (see chapter 6). [Probate Code Section 2356(e)]

CONSERVATEES WITH DEMENTIA

Probate Code Section 2356.5 permits a conservator, with 
a court order, to authorize the placement of a conservatee 
with a major neurocognitive disorder (dementia) in certain 
secured perimeter residential care facilities for the elderly 
operated pursuant to Health and Safety Code Section 
1569.698, or a locked and secured nursing facility that 
specializes in the care of people with major neurocognitive 
disorders pursuant to Health and Safety Code Section 
1569.691(c), and that has a care plan that meets the 
requirements of Title 22, California Code of Regulations, 
Section 87705. The court must find all of the following:

1. The conservatee has a major neurocognitive disorder, 
as defined in the most recently published edition of the 

“Diagnostic and Statistical Manual of Mental Disorders.”

2. The conservatee lacks capacity to give informed 
consent to this placement and has at least one mental 
function deficit pursuant to Probate Code Section 
811(a) that significantly impairs the patient’s ability to 
understand and appreciate the consequences of the 
decision to be made. 

3. The conservatee needs or will benefit from a restricted 
and secure environment.

4. The proposed placement in a locked facility is the 
least restrictive placement appropriate to the needs of 
the patient.

The court order may also give the conservator the authority 
to consent to the administration of medications appropriate 
to the care of major neurocognitive disorders on behalf of 
the conservatee, if the court makes findings similar to those 
listed above. 

If the patient is an adherent of a religion that calls for 
reliance on prayer alone for healing, the treatment required 
must be provided by an accredited practitioner of that 
religion in lieu of administration of medications.

A conservatee may not be placed in a mental health 
rehabilitation center or an institution for mental disease 
under this law [Probate Code Section 2356.5(e)].

C. Probate Code Conservatees Not Adjudicated 
to Lack Capacity 

CONSENT BY CONSERVATEE

If the letters of conservatorship are silent about the 
capacity of the patient to consent to medical treatment, 
the conservatee may consent to treatment if the physician 
finds the conservatee has the capacity to give consent. 
The consent of the conservator is not required, and is not 
sufficient, in this circumstance. The conservatee must 
provide consent. [Probate Code Section 2354(a)]

However, the conservator may consent, even if the 
conservatee objects to the treatment, if the conservator 
has determined in good faith, on the basis of medical 
advice, that there is an emergency and that treatment is 
required for the alleviation of severe pain or that the medical 
condition of the patient, if not immediately treated, will 
lead to serious disability or death [Probate Code Section 
2354(c)]. A conservator of a patient who has not been 
adjudicated to lack capacity to give informed consent may 
give consent if a court has authorized the conservator to do 
so [Probate Code Section 2354(b)]. 

If the physician has determined that the patient has 
capacity to consent, a conservator who wishes to authorize 
or prevent treatment that the conservatee has refused or 
authorized must seek a court decision under Probate Code 
Section 1880 that the patient lacks the capacity to give 
informed consent (as discussed above). The conservator 
also may seek a court order pursuant to Probate Code 
Section 2357 that authorizes the conservator to give 
consent for the specific medical treatment that is proposed.

If the physician is unwilling to rely on the consent of the 
patient because the physician is uncertain of the patient’s 
capacity, the physician may require the conservator to 
consent, also (see Law Revision Commission comment 
to Probate Code Section 2354(a)). If the conservator 
refuses to consent, the physician may seek a court order 
authorizing the treatment under Probate Code Section 
2357(i) (as discussed below).

COURT ORDER AUTHORIZING TREATMENT OF 
CONSERVATEE

A conservator or other interested person may file a petition 
for a court order authorizing the conservator to consent on 
behalf of the conservatee for specified medical treatment. 
The court may authorize the recommended medical 
procedure pursuant to Probate Code Section 2357(i).
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The hospital should obtain a copy of the court order, review 
it carefully and place it in the patient’s medical record. The 
only procedures that should be performed pursuant to the 
court’s authorization are those that are specifically included 
in the court order.

V. ADULTS LACKING CAPACITY AND NOT 
UNDER A CONSERVATORSHIP

A. General Rule

If a patient temporarily or permanently lacks capacity to 
make health care decisions, and the emergency medical 
situation exception does not apply (see B. “Emergency 
Treatment Exception,” page 2.3), medical treatment 
should be withheld until: 

1. The patient regains capacity; 

2. An agent appointed in a valid advance health care 
directive or surrogate is available and gives consent 
(see III. “Advance Directives: The Health Care 
Decisions Law,” page 3.3); 

3. A court order is issued under Probate Code 
Section 3200 et seq. authorizing the treatment (as 
discussed in D. “Court Order Authorizing Medical 
Treatment,” page 3.21); 

4. A conservator who may make health care decisions 
is appointed (as discussed in E. “Temporary 
or Permanent Conservatorship,” page 3.23, 
and F. “Petition for Appointment of Public 
Guardian,” page 3.24); 

5. In the circumstances discussed in G. “Family 
Members,” page 3.24, the patient’s closest available 
relative gives consent; or

6. Consent is obtained from an interdisciplinary team 
as described in B. “Unrepresented Patients in Skilled 
Nursing Facilities,” page 3.19, or C. “Unrepresented 
Patients in Acute Care Facilities,” page 3.21. 

B. Unrepresented Patients in Skilled Nursing 
Facilities 

Prior to 1992, if a patient in a skilled nursing or intermediate 
care facility lacked capacity and had no family member 
who was available and willing to make health care 
decisions, no conservator, and no other person with legal 
authority to make health care decisions on his or her 
behalf, the facility was forced to seek court authorization 

for treatment pursuant to Probate Code Section 3200 
et seq. (see D. “Court Order Authorizing Medical 
Treatment,” page 3.21). Health and Safety Code Section 
1418.8, adopted in 1992 and amended in 1994, allows the 
facility’s interdisciplinary team (IDT) to authorize the initiation 
of medical intervention ordered by the attending physician 
that requires informed consent. The use of this process 
has recently been questioned by a court (see “CANHR v. 
Chapman,” page 3.20).

This law creates a process for authorizing affirmative 
care, not for authorizing the withholding or withdrawal 
of life-sustaining treatment. The IDT process is triggered 

“if the attending physician ... prescribes or orders a medical 
intervention that requires that informed consent be 
obtained ...” [Health and Safety Code Section 1418.8(a)].

The IDT process must be undertaken as follows:

1. The attending physician must determine, through direct 
patient interview, review of the patient’s medical record, 
and consultation with facility staff, family members and 
friends, that the patient is unable to understand the 
nature and consequences of the proposed treatment, 
including its risks and benefits, or is unable to express 
a preference regarding the treatment;

2. The attending physician must determine, through direct 
patient interview, review of the patient’s medical record, 
and consultation with facility staff, family members and 
friends, that there is no person with legal authority to 
make health care decisions for the patient (that is, no 
agent appointed in a valid power of attorney for health 
care, guardian, conservator, or next of kin);

3. Except in an emergency (see h. on page 3.20), the 
facility must conduct an IDT review of the medical 
intervention prior to its administration. This review must 
include all of the following:

a. A review of the physician’s assessment of the 
patient’s condition.

b. The reason for the proposed use of the 
medical intervention.

c. A discussion of the desires of the patient, where 
known. To determine the desires of the patient, 
the IDT must interview the patient, review the 
patient’s medical records and consult with family 
members or friends, if any have been identified.

d. The type of medical intervention to be used in the 
patient’s care, including its probable frequency 
and duration.

e. The probable impact on the patient’s 
condition, with and without the use of the 
medical intervention.
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f. Reasonable alternative medical interventions 
considered or utilized, and reasons for their 
discontinuance or inappropriateness.

g. Evaluation by the IDT of the use of the 
prescribed medical intervention at least quarterly 
or upon a significant change in the patient’s 
medical condition.

h. In the case of an emergency, after obtaining a 
physician’s order as necessary, a skilled nursing 
or intermediate care facility may administer a 
medical intervention that requires informed 
consent prior to convening an IDT review. If the 
emergency results in the application of physical or 
chemical restraints, the IDT must meet within one 
week of the emergency for an evaluation of the 
medical intervention.

4. The IDT must oversee the care of the patient utilizing 
a team approach to assessment and care planning 
and must include the patient’s attending physician, a 
registered nurse with responsibility for the patient, and 
other appropriate staff in disciplines as determined by 
the patient’s needs. A patient representative must be 
included on the IDT, where practicable. The patient 
representative may include a family member or friend 
of the patient who is unable to take full responsibility 
for the health care decisions of the patient, but has 
agreed to serve on the interdisciplinary team, or 
another person authorized by state or federal law, such 
as the public guardian or the ombudsman.

5. All determinations, and the bases therefore, must be 
documented in the patient’s medical record and must 
be made available to the patient’s representative for 
review. 

This interdisciplinary team process was upheld by the 
California Court of Appeal in Rains v. Belshé, 32 Cal. App. 
4th 157 (1995), as meeting constitutional standards for 
the privacy and due process rights of the patient. The 
court said the arduous requirements on the physician and 
the facility, the inclusion of a patient representative on the 
interdisciplinary team and the right of the patient, or the 
patient’s representative, to judicial intervention, constituted 
a fair process that balanced the privacy and due process 
rights of the patient with the patient’s right to medically 
necessary care. However, a later court has ruled in CANHR 
v. Chapman (discussed below) that this process may be 
unconstitutional. This decision has been appealed and 
is not in effect at the time of publication of this manual 
(March 2019).

CANHR V. CHAPMAN 

The Alameda County Superior Court on Jan. 27, 2016, 
held that Health and Safety Code Section 1418.8 is 
unconstitutional because it doesn’t require SNFs to notify 
the patient that:

1. He or she has been determined to be incapable of 
making medical decisions, 

2. There is no substitute decision maker available, 

3. The nature of the prescribed medical intervention, and 

4. How to seek review. 

In addition, the court explicitly stated that interdisciplinary 
team consent may not be used to approve the 
administration of antipsychotic drugs or end-of-life 
care, such as withholding or withdrawing life-sustaining 
treatment. The court indicated that judicial review or an 
independent physician review would be required for these 
decisions. The decision in the case, California Advocates 
for Nursing Home Reform (CANHR) v. Chapman, has been 
appealed and is not in effect at the time of publication of 
this manual (March 2019).

As a strict legal matter, Health and Safety Code Section 
1418.8 applies only to SNFs and not acute care hospitals. 
Acute care hospitals can expect to be affected, however, if 
the court order becomes final, because SNFs may transfer 
unrepresented patients who lack capacity to acute care 
hospitals if they develop conditions that trigger the need for 
an informed consent. SNFs may also decline to admit new 
patients who lack capacity and a decision maker. Hospitals 
may, therefore, see an increase in unrepresented patients.

In addition, many acute care hospitals have adopted 
the California Medical Association/California Hospital 
Association/Alliance of Catholic Hospitals model 
policy on making decisions for unrepresented patients 
(CHA Appendix 2-D), which is based on Health and Safety 
Code Section 1418.8. Hospitals that use this policy should 
consult legal counsel. They may wish to add appropriate 
safeguards to address the Superior Court’s concerns, 
or seek conservatorship for unrepresented patients or 
court approval for prescribed care under Probate Code 
Section 3200 et seq. (see D. “Court Order Authorizing 
Medical Treatment,” page 3.21). CHA has developed a 
check list of safeguards to consider; see CHA Appendix 
2-E, “Considerations for Revising the Hospital’s Policy & 
Procedure Regarding Decision Making for Unrepresented 
Patients.” In addition, CHA has revised CHA Appendix 2-D 
to add appropriate safeguards. 
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C. Unrepresented Patients in Acute Care 
Facilities

California law has no provisions for consent to treatment on 
behalf of patients in general acute care hospitals who lack 
the capacity to make health care decisions, and who have 
no known family member or other legally authorized person 
available and willing to make those decisions.

In such cases, a hospital may wish to contact the public 
guardian or conservator in its geographic area, file a 
petition seeking a private conservator, or obtain a court 
order authorizing medical treatment. However, the 
California legislature has recognized that, “[i]n the absence 
of controversy, a court is normally not the proper forum in 
which to make health care decisions, including decisions 
regarding life-sustaining treatment” [Probate Code Section 
4650(c)].

The California Hospital Association, California Medical 
Association, and Alliance for Catholic Health Care have 
developed a model policy for general acute care hospitals 
regarding health care decisions for unrepresented patients. 
This policy, “Health Care Decisions for Unrepresented 
Patients,” is found at the back of this manual as Appendix 
2-D.

Because there is no provision in California law for consent 
for treatment for unrepresented patients, hospitals are 
advised to consult legal counsel and risk management 
regarding whether to adopt this policy, and if so, how to 
implement it. Each hospital will need to carefully consider 
which patients the policy will apply to, the circumstances 
under which an independent physician consultation 
will be sought; when to seek a court order authorizing 
medical treatment, and when to seek the appointment of 
a conservator. Hospitals using this policy, or considering 
using this policy, should read the discussion under “CANHR 
v. Chapman,” page 3.20. These are difficult and important 
decisions that each hospital will need to make.

D. Court Order Authorizing Medical Treatment

Probate Code Sections 3200 to 3212 provide a procedure 
for petitioning a court to: 

1. Determine that a patient has the capacity to make a 
health care decision; or 

2. Determine that a patient lacks the capacity to make 
a health care decision and to designate a person to 
make a health care decision on behalf of the patient. 
[Probate Code Section 3201]

For purposes of this law, a “health care decision” means 
a decision regarding the patient’s health care, including: 

1. Selection and discharge of health care providers 
and institutions;

2. Approval or disapproval of diagnostic tests, surgical 
procedures, and programs of medication; 

3. Directions to provide, withhold, or withdraw artificial 
nutrition and hydration, and all other forms of health 
care, including cardiopulmonary resuscitation. 

[Probate Code Section 3200(b)]

The law specifically states that it is not necessary to obtain 
a court order in an emergency situations in which health 
care is required for the alleviation of severe pain or the 
patient’s condition, if not immediately diagnosed and 
treated, will lead to serious disability or death [Probate 
Code Section 3210(b)].

PERSONS AUTHORIZED TO PETITION FOR COURT 
ORDER

A petition for a court order under this law may be filed by: 

1. The patient.

2. The patient’s spouse. 

3. A relative or friend of the patient or other interested 
person, including the patient’s agent under a power of 
attorney for health care. 

4. The patient’s physician. 

5. A person acting on behalf of the health care facility in 
which the patient is located.

6. The public guardian or other county officer designated 
by the board of supervisors of the county in which the 
patient is located or resides or is temporarily living.

[Probate Code Section 3203]

Although the law allows the petition to be filed by a person 
acting on behalf of the hospital, it is recommended that 
the hospital not assume this responsibility except in 
extraordinary situations. The recommended alternative is 
to encourage another party authorized by the law to file 
a petition.

CONTENTS OF THE PETITION

The petition must state all of the following, so far as is 
known to the petitioner at the time the petition is filed:

1. The condition of the patient’s health that 
requires treatment.

2. The recommended health care that is considered to be 
medically appropriate.
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3. The threat to the patient’s condition if authorization for 
the recommended health care is delayed or denied by 
the court.

4. The predictable or probable outcome of the 
recommended health care.

5. The medically available alternatives, if any, to the 
recommended health care.

6. The efforts made to obtain consent from the patient.

7. The name of the person to be designated to consent to 
the recommended health care on behalf of the patient, 
if the petition is filed by a person on behalf of a health 
care facility. 

8. The deficit(s) in the patient’s mental functions, as listed 
in Probate Code Section 811(a), that are impaired, 
and identification of a link between the deficit(s) 
and the patient’s inability to respond knowingly and 
intelligently to queries about the recommended health 
care or inability to participate in a decision about the 
recommended health care by means of a rational 
thought process. The mental functions enumerated 
in Probate Code Section 811(a) fall into the following 
categories: alertness and attention; information 
processing; thought processes; and ability to modulate 
mood and affect.

9. The names and addresses, so far as they are known to 
the petitioner or proposed conservator, of the spouse 
or domestic partner and the relatives of the proposed 
conservatee within the second degree. If no spouse or 
domestic partner or relatives within the second degree 
are known to the petitioner, the names and addresses 
of certain other persons must be listed [Probate Code 
Section 1821(b)].

[Probate Code Section 3204]

This information may be included in the petition itself or in 
an attached affidavit.

The mere diagnosis of a mental or physical disorder is not 
sufficient in and of itself to support a determination that a 
person is of unsound mind or lacks the capacity to consent 
to medical treatment [Probate Code Section 811(d)].

COURT ACTION ON PETITION

After the petition is filed, the court will determine whether 
the patient is represented by legal counsel, whether it will 
consider the petition in summary proceedings, and what, if 
any, notice of the hearing must be given.

Legal Counsel

If the patient has not retained an attorney and does not 
plan to do so, the court will appoint the public defender or 
a private attorney to consult with and represent the patient 
in the court proceedings [Probate Code Section 3205].

Summary Proceedings

The petition may be submitted for the determination of 
the court, without a hearing, upon proper and sufficient 
medical declarations if the attorney for the petitioner and 
the attorney for the patient so stipulate, provided they 
also stipulate that there remains no issue of fact to be 
determined. If, however, the parties do not stipulate to 
summary proceedings, a hearing must take place. [Probate 
Code Section 3207]

Notice of Hearing

If a hearing is required, notice of the time and place of the 
hearing on the petition, and a copy of the petition, must be: 

1. Personally served on the patient, the patient’s attorney, 
and the agent under the patient’s power of attorney for 
health care, if any; and 

2. Mailed to the patient’s spouse, if any, and the patient’s 
relatives named in the petition. 

The personal service and mail service must take place 
not less than 15 days before the hearing. The court may 
shorten or waive notice of the hearing for good cause. In 
determining the period of notice to be required, the court 
must take into account the existing medical facts and 
circumstances and the desirability, where the condition 
of the patient permits, of giving adequate notice to all 
interested persons. [Probate Code Section 3206]

CIRCUMSTANCES IN WHICH THE COURT MAY ISSUE 
AN ORDER 

Except in those situations discussed in “Limitations on 
Consent by Conservator,” page 3.17, the court may 
issue an order authorizing the recommended health care 
for the patient and designating a person to consent to 
the recommended health care on behalf of the patient if it 
determines from the evidence all of the following:

1. The existing or continuing condition of the patient’s 
health requires the recommended health care.

2. There is a probability that the condition will become life 
endangering or result in a serious threat to the physical 
or mental health of the patient, if untreated.

3. The patient is unable to consent to the recommended 
health care.

[Probate Code Section 3208(a)]
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The court may also order the withholding or withdrawal of 
artificial nutrition and hydration and all other forms of health 
care, and designate a person to give or withhold consent to 
the recommended health care if the court determines that: 

1. The recommended health care is in accordance with 
the patient’s best interest, taking into consideration the 
patient’s personal values to the extent known; and 

2. The patient is unable to consent to the recommended 
health care. 

[Probate Code Section 3208(c)]

LIMITATIONS ON COURT ORDER

Authorization must be obtained under the specific law 
indicated below if the treatment proposed involves any of 
the following (the court order obtained pursuant to Probate 
Code Section 3200 et seq. is not sufficient):

1. Placing a patient in a mental health treatment 
facility against his or her will [Probate Code Section 
3211(a)]. (See chapter 15 regarding establishing a 
Lanterman-Petris-Short Act conservatorship and 
involuntary detainment.)

2. Prescribing or administering an experimental drug as 
defined in Health and Safety Code Section 111515 et 
seq. [Probate Code Section 3211(b)]. (See chapter 10 
on the specific situations in which a conservator may 
consent to the prescription or administration of an 
experimental drug.)

3. Administering convulsive treatment as defined in 
Welfare and Institutions Code Section 5325 [Probate 
Code Section 3211(c)]. (See XIV. “Convulsive Therapy 
and Insulin Coma Treatment,” page 5.36 for more 
information on conservator consent to convulsive 
treatment.)

4. Sterilizing a patient [Probate Code Section 
3211(d)]. The California Supreme Court’s decision in 
Conservatorship of Valerie N., 40 Cal.3d 143 (1985), 
allows a conservator to obtain a court order authorizing 
an adult conservatee’s sterilization. Application should 
be made pursuant to Probate Code Section 2357 
and strict criteria must be met. (See “Incompetent 
Persons,” page 5.12, for a more complete discussion 
of the procedure required.)

Further, a court may not order treatment that thwarts a 
valid and effective advance health care directive [Probate 
Code Section 3211(e)]. 

FINDING THAT PATIENT HAS CAPACITY TO CONSENT 

If the court finds that the patient has the capacity to 
consent to the recommended health care, the court will so 
state in its order [Probate Code Section 3208.5(a)].

If the court has determined that the patient has the 
capacity to consent to the recommended health care, the 
court must, if requested, determine whether the patient 
has accepted or refused the recommended health care, 
and whether the patient’s consent to the recommended 
health care is an informed consent [Probate Code Section 
3208.5(b)].

Where the court finds that the patient has the capacity 
to consent to the recommended health care, but refuses 
to do so, the court may not make an order authorizing 
the treatment or designating a person to give consent to 
the treatment. Furthermore, if an order has been made 
authorizing the treatment and designating a person to give 
consent, the order must be revoked if the court determines 
that the patient has recovered the capacity to give 
informed consent to the recommended course of medical 
treatment. Until revoked or modified, the order is effective 
authorization for the course of medical treatment [Probate 
Code Section 3208.5(c)].

E. Temporary or Permanent Conservatorship

Any interested party may request a temporary and/or 
permanent conservatorship under Probate Code Section 
1820. Although this often is the most desirable means of 
resolving the situation, it may not be a viable alternative if:

1. The patient needs relatively expedited care that cannot 
be postponed while the request for a conservatorship 
is being processed; and/or 

2. The patient may only temporarily lack capacity (e.g., as 
a result of the patient’s immediate medical condition) 
and therefore a conservatorship may not be warranted.

Once a petition for conservatorship is filed, a court 
investigator must interview the proposed conservatee, 
petitioners, proposed conservators, the proposed 
conservatee’s spouse or registered domestic partner and 
relatives. The investigator will prepare a written report 
about the mental capacity of the proposed conservatee, 
which will be made available to the proposed conservatee, 
petitioners and relatives.

The conservatee has the right to have the matter tried 
by jury, be represented by legal counsel, and have legal 
counsel appointed by the court if unable to retain legal 
counsel. 
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If a conservatorship is ordered, the court investigator will 
interview the conservatee from time to time to determine if 
continuation of the conservatorship is warranted.

F. Petition for Appointment of Public Guardian

Any interested person may initiate a proceeding to have 
the county public guardian appointed as the guardian or 
conservator of a:

person domiciled in the county who appears to require 
a guardian or conservator, if it appears that there is no 
one else who is qualified and willing to act, and if that 
appointment as guardian or conservator would be in the 
best interests of the person.

In fact, the law requires the public guardian to apply for 
appointment as guardian or conservator of the person, 
the estate, or both, if there is an imminent threat to the 
person’s health or safety or the person’s estate.

A hospital that is interested in having the public guardian 
appointed as a patient’s guardian or conservator should 
consult the public guardian’s office. [Probate Code 
Section 2920]

G. Family Members

BASIS FOR RELYING ON CONSENT 

In some circumstances, it may be necessary or desirable 
to rely upon the consent given by family members of a 
patient lacking capacity to make health care decisions. 
The California Supreme Court has indicated that in some 
cases it is appropriate for a relative to give consent. The 
court said:

[I]f the patient is a minor or incompetent, the authority to 
consent is transferred to the patient’s legal guardian or 
closest available relative. [Cobbs v. Grant, 8 Cal.3d 229, 
244 (1972)]

Also, a California appellate court, in Barber v. Superior 
Court, 147 Cal.App.3d 1006 (1983), held that a hospital 
and physicians properly relied upon the decisions regarding 
discontinuance of medical treatment that were made by 
a patient’s wife and children. The court explained that 
California law does not state that only court-appointed 
guardians or conservators have the authority to act on 
behalf of another person, and that in the absence of such 
a statement in the law, an incompetent patient’s immediate 
family could make health care decisions for the patient. 
The court cautioned, however, that such persons must 
be guided first by the patient’s own desires and feelings, 
to the extent they were expressed before the patient 
became incompetent. If the patient’s desires were not 

expressed or cannot be ascertained, the court stated that 
surrogate decision makers must be guided by the patient’s 
best interests.

The Barber decision adds an important element of 
protection for health facilities that rely on the consent of 
immediate family members. Accordingly, such reliance 
may be considered a reasonable means of dealing with 
situations in which an adult patient who does not have an 
agent or a conservator is unable to consent to required 
treatment. By obtaining the consent or concurrence of 
concerned relatives, the risk of liability will be minimized.

BASIS FOR NOT RELYING ON CONSENT 

The hospital should not rely on consent from family 
members if any of the following circumstances are present:

1. The relative’s capacity to make health care decisions or 
motives are questionable.

2. There is a substantial question as to whether the 
patient, if he or she had the capacity to make health 
care decisions, would consent to the procedure.

3. Another close relative objects to the medical procedure.

The facility should carefully consider the situation if the 
medical procedure required has uncertain or minimal 
expected benefits; will result in severe debilitation; and/or 
involves a significant risk of a negative outcome, such as 
paralysis. Also, if the relative’s refusal to consent appears 
to be unreasonable, the refusal should not be relied upon. 
In each of these situations, it is probably preferable to 
rely upon the use of a Probate Code Section 3200 et 
seq. petition. (See D. “Court Order Authorizing Medical 
Treatment,” page 3.21.) Legal counsel should be consulted.

IDENTIFYING AN APPROPRIATE FAMILY MEMBER TO 
CONSENT

Once it is determined that it is appropriate to rely upon the 
consent of a family member, it is necessary to determine 
which family member is the most appropriate surrogate 
decision maker. The California Medical Association and 
the California Hospital Association have developed 
guidelines to assist physicians and hospitals in identifying 
an appropriate surrogate decision maker for a patient who 
lacks capacity and who has no guardian, conservator 
or agent appointed in a valid advance directive. These 
guidelines are found at the end of this manual as CHA 
Appendix 2-C, “Selection of Health Care Surrogates with 
the Assistance of Health Care Professionals.”

If there is reason to suspect that the patient’s family 
members are not acting in the best interests of the patient, 
the use of a Probate Code Section 3200 et seq. petition 
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may be appropriate (see D. “Court Order Authorizing 
Medical Treatment,” page 3.21). Legal counsel should 
be consulted.

REGISTERED DOMESTIC PARTNERS

California law states that a registered domestic partner 
has the same authority to make a health care decision 
for his or her incapacitated domestic partner as a spouse 
would have to make a health care decision for his or her 
incapacitated spouse [Family Code Section 297.5 and 
Probate Code Section 4716].

The physician must make a determination that the 
patient lacks capacity prior to looking to the registered 
domestic partner to provide consent. (See B. ““Capacity” 
Defined,” page 3.1.)

The law permitting persons to register as domestic partners 
is found at Family Code Sections 297 and 297.1. Domestic 
partners are “two adults who have chosen to share one 
another’s lives in an intimate and committed relationship of 
mutual caring.” The following requirements must be met in 
order to register as domestic partners:

1. Neither person is married or a member of another 
domestic partnership.

2. The two persons are not related by blood in a way that 
would prevent them from being married to each other 
in this state.

3. Both persons are at least 18 years of age. Persons 
under 18 must obtain parental permission and/or a 
court order.

4. Either of the following apply:

a. Both persons are members of the same sex.

b. One or both of the persons meet the eligibility 
criteria under Title II of the Social Security Act 
for old-age insurance benefits or Title XVI of the 
Social Security Act for aged individuals. However, 
persons of opposite sexes may not constitute a 
domestic partnership unless one or both are over 
62 years of age.

5. Both persons are capable of consenting to the 
domestic partnership.

The Secretary of State produces forms entitled “Declaration 
of Domestic Partnership” and “Notice of Termination of 
Domestic Partnership” to document the beginning and 
ending of a domestic partnership. The forms must be 
signed by each partner and also by a notary public. The 
Secretary of State will register the partnership and return a 
copy of the registered form to the domestic partners.

Hospitals are advised to develop and implement policies 
regarding proof of marriage and proof of domestic 
partnership equally. For example, if a hospital requires a 
person to produce a marriage certificate to prove that he 
is indeed the spouse of a patient, then the hospital should 
require a person to produce a registered “Declaration of 
Domestic Partnership” form to prove that he is indeed the 
registered domestic partner of a patient.

Under California law, registered domestic partners have 
the same rights and responsibilities as spouses. This may 
include paying medical and hospital bills.
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I. INTRODUCTION AND GENERAL 
INFORMATION

A. Introduction

Parents have a legal obligation to provide the necessities 
of life for their minor children, including medical care [Penal 
Code Section 270]. It is generally accepted that, until their 
children reach 18 years of age, parents also have the right 
to control that care. 

Some exceptions to this general rule exist. Some 
exceptions are based on the status of the minor 
(emancipated, married, serving in the military, etc.). Other 
exceptions are based upon the nature of the treatment 
sought (pregnancy-related care, communicable disease, 
etc.). This portion of the manual discusses who may 
consent for treatment on behalf of minors. Additional 
requirements for inpatient mental health treatment for 
minors, both voluntary and involuntary, are discussed in 
chapter 15.

The person who has the legal authority to consent for the 
treatment of a minor also has the legal authority to refuse 
the treatment. Thus, if a minor is legally authorized to 
consent to treatment, the minor also has the legal authority 
to refuse the treatment. (The minor must also have the 
capacity to make health care decisions (see “Capacity 
to Consent,” page 4.12).) However, if a parent or other 
legal representative refuses treatment for a minor and 
serious harm to the minor may result, legal counsel should 
be consulted. (See G. “Where Refusal of Treatment May 
Cause Serious Harm to a Minor,” page 6.3, for additional 
information.)

“Minors” are all persons under 18 years of age [Family 
Code Section 6500]. 

B. The Evolution of the Rights of Minors

Minors, because of their legal status, have generally been 
recognized as lacking the legal capacity to give consent 
for health care services. In recognition of the interests 
of minors in health care decisions affecting them, and in 
appreciation of their actual capacity to understand and 

evaluate the nature of health care decisions confronting 
them, state legislatures and courts have determined that 
under specific circumstances, minors are to be treated as 
adults for purposes of consenting to care.

The early court cases that laid the foundation for this 
transformation found minors capable of providing consent 
to medical treatment through the doctrine of the “mature 
minor.” This doctrine provides that a minor may give 
consent to medical care when the treating physician 
finds that:

1. The minor is of sufficient age (typically 14 years of age 
or over) to appreciate the risks and benefits of the 
proposed treatment;

2. The minor understands the risks and benefits of the 
treatment, and the consequences of the decision (i.e., 
the minor can give informed consent); and

3. The treatment will benefit the minor, not another person.

California has not adopted the mature minor doctrine. 
However, in 1953, the California Legislature gave unmarried 
pregnant minors the authority to consent to treatment 
related to their reproductive care. In 1961, minors on active 
duty in the armed services and those who were married, 
divorced, or widowed were given the right to consent to 
medical treatment. By 1970, the rights of minors were 
broadened to include the ability to consent to treatment if 
the minor is 15 years of age or over, living away from home 
and managing his or her own finances.

Whether a minor has the legal right to consent to medical 
treatment independent of the minor’s parents will depend 
on several factors. In California, the law permits a minor 
to obtain medical treatment independent of parental 
authorization when:

1. The minor has achieved a status of “emancipation” as 
established by law;

2. The minor is seeking treatment for a statutorily 
specified medical need; or

3. There is some other specialized situation recognized by 
the law in which parental consent is not required.

These exceptions to the general rule requiring parental 
consent are discussed in this manual. 
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C. Financial Responsibility for Treatment of 
Minors

The person legally responsible for a minor (i.e., the minor’s 
parent(s) or guardian) is generally responsible for the 
minor’s financial obligations, including payment of medical 
bills. However, Welfare and Institutions Code Section 
14010 states that the parents of a minor are not financially 
responsible for health care or related services to which the 
minor may legally consent. There is a limited exception 
to this general rule for emancipated minors living in the 
home of the parent(s) (see B. “Emancipation Pursuant to 
Court Order,” page 4.12) or if the parents are participating 
in counseling with the minor (see “Parental Involvement/
Liability,” page 4.16). 

Health care providers should establish a system to ensure 
that they do not bill parents for services for which the 
parents are not financially responsible, as this may be 
considered a breach of the minor’s privacy rights (unless 
the minor’s authorization is obtained). Medi-Cal has a 

“minor consent” program (also known as “sensitive services” 
program) that enrolls minors regardless of parental income 
or assets, insurance status, or citizenship status. Parents 
will not be contacted. This program covers health care 
services for pregnancy, family planning, abortion, sexual 
assault, sexually transmitted diseases, mental health 
outpatient treatment (with some limitations), and substance 
abuse treatment. [Title 22, California Code of Regulations, 
Sections 50063.5, 50147.1, 50157, 50167 and 50195(d)] 
It is acceptable to bill insurance companies, even if the 
parent is the named subscriber on the policy; payers 
are required to have a procedure in place to ensure the 
minor’s confidentiality.

D. Privacy Rights of Minors

Under state and federal law, a minor has a privacy right 
in health information resulting from services to which the 
minor is authorized to consent. This is true even if, as a 
practical matter, the minor’s parent or guardian actually 
gives consent. For example, a parent may take his teenager 
to a physician for treatment of a reportable communicable 
disease. Even though the parent solicits and consents to 
the services, privacy laws prevent the health care provider 
from disclosing health information to the parent without the 
minor’s authorization because, under state law, the minor 
could have obtained those services independent of the 
parent. 

Both the Confidentiality of Medical Information Act and 
HIPAA contain an exception to privacy requirements 
to permit disclosure of limited information to a family 
member if the information is directly relevant to the family 

member’s involvement with the patient’s care. However, 
there are limitations on this exception (see “General 
Rule: Access to Records Corresponds to Consent for 
Treatment,” page 8.7, and E. “Family and Close Personal 
Friends,” page 8.6). In addition, this exception does 
not apply to records and information covered by the 
Lanterman-Petris-Short (LPS) Act or to substance use 
disorder information from federally-assisted substance use 
disorder treatment programs. The safest course of action 
if a provider wishes to discuss outpatient mental health 
treatment with a parent or guardian is to obtain the minor’s 
written authorization for disclosure of health information. 
[45 C.F.R. Sections 164.502(g) and 164.510(b); Civil Code 
Sections 56.11(c) and 56.1007; Health and Safety Code 
Sections 123110 and 123115; Welfare and Institutions 
Code Section 5328]

Thus, in order to ensure HIPAA compliance and to avoid 
privacy breaches, providers must also understand the 
instances in which a minor has legal authority to consent 
to treatment. (See chapter 8 for more information about 
minors’ privacy rights.)

E. Summary of Consent Requirements Regarding 
Minors 

CHA has included a table at the end of this chapter 
titled “Consent Requirements for Medical Treatment of 
Minors” (CHA Table 2-B) summarizing consent issues 
regarding minors.

II. MINORS LACKING LEGAL AUTHORITY TO 
CONSENT 

By statutory definition, a person under the age of 18 
is unable to consent to medical treatment except as 
otherwise allowed by law (see III. “Minors With Legal 
Authority to Consent,” page 4.11). When a minor needs 
medical treatment, health care providers usually must look 
to a parent, guardian or other person to consent. 

However, as with adults, consent to treatment may be 
presumed in medical emergencies, i.e., where a minor 
requires immediate care for alleviation of severe pain or 
immediate diagnosis and treatment of unforeseeable 
medical conditions which, if not immediately diagnosed and 
treated, would lead to serious disability or death [Business 
and Professions Code Section 2397(c)(2) and (3)]. (See 
B. “Emergency Treatment Exception,” page 2.3, for more 
information.)

(See chapter 12 for legal requirements pertaining to 
discharging a minor patient.)
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A. Parental Consent for Treatment of Minors

MINORS WITH MARRIED PARENTS

In the absence of evidence of a disagreement between the 
parents of a minor, either parent has the legal authority to 
consent [Family Code Section 6903]. Where one parent 
consents to treatment but the other parent is opposed, 
treatment should not be provided until the conflict 
is resolved.

MINORS WITH DIVORCED PARENTS 

If both parents agree on the proposed treatment of the 
minor, the health care provider should have both parents 
sign the applicable consent forms.

If a disagreement exists about the treatment of a minor with 
divorced parents, a copy of the custody order should be 
obtained to determine which parent has the authority to 
make health care decisions for the child. The copy of the 
court order should be placed in the minor’s medical record.

If one parent has sole legal custody, then that parent has 
the right and responsibility to make health care decisions 
for the child [Family Code Sections 3006 and 6903].

Where, as is often the case, the parents have joint legal 
custody, either parent has the right and responsibility to 
make health care decisions for the child unless the court 
has specified, in its custody order, that the consent of both 
parents is required [Family Code Sections 3003, 3083 and 
6903].

If the parents having joint legal custody disagree regarding 
treatment of the minor, they should be instructed to 
obtain a court order resolving the dispute before medical 
treatment is provided, if the procedure can be delayed 
without jeopardizing the minor’s health. If the delay might 
harm the minor, the physician and hospital may decide 
that treatment should be provided, notwithstanding one 
parent’s objection. The rationale for such a decision should 
be carefully documented in the minor’s medical record. 
Providers should consult with legal counsel regarding 
individual cases, as appropriate. 

Access to a minor’s medical records and information, to 
which the parent is otherwise entitled, may not be denied 
to a parent solely because that parent is not the minor’s 
custodial parent [Family Code Section 3025]. (See In re 
Daniel C. H., 220 Cal. App.3d 814 (1990).) However, other 
reasons may apply to deny a non-custodial parent access 
to the record (for example, the minor may consent to his or 
her own care and denies the parents access to the related 
information, or the parent has abused the child, etc.).

MINORS WITH STEPPARENTS

A stepparent who has not legally adopted a minor does 
not have the authority to consent to treatment on the 
minor’s behalf without written authorization from the natural 
parent or guardian or a valid Caregiver’s Authorization 
Affidavit. (See C. “Third-Party Consent for Treatment of 
Minors,” page 4.5.)

ADOPTED MINORS

Where a minor has been legally adopted (by order of the 
court), the adoptive parents have the same right to consent 
to medical care on behalf of the minor as would birth 
parents [Family Code Section 8616]. The birth parents have 
no rights or responsibilities for the child after adoption, and 
thus may not consent to, or object to, medical treatment for 
the minor [Family Code Section 8617]. (See also “Minors 
Placed for Adoption,” page 4.7.)

MINORS BORN OUT OF WEDLOCK

The mother has the legal authority to consent to medical 
treatment for a minor born out of wedlock.

The father also has the legal authority to consent to medical 
treatment for the minor. However, where there is reason to 
doubt the status of someone claiming to be a child’s father, 
the provider should require a copy of a birth certificate or 
court judgment or order determining the existence of the 
father-child relationship before accepting the consent of the 
alleged father (see California Uniform Parentage Act, Family 
Code Section 7600 et seq.).

Where one parent consents to treatment but the other 
parent is opposed, treatment should not be provided until 
the conflict is resolved, if the procedure can be delayed 
without jeopardizing the child’s health. If the delay might 
harm the child, the physician and hospital may decide that 
treatment should be provided, notwithstanding one parent’s 
objection. The rationale for such a decision should be 
carefully documented in the minor’s medical record. Legal 
counsel should be consulted in such cases.

MINORS WITH A REGISTERED DOMESTIC PARTNER 
PARENT(S)

California permits adults to register as domestic 
partners [Family Code Section 297] (see “Registered 
Domestic Partners,” page 3.25, for information about 
the requirements for registration as domestic partners). 
State law gives registered domestic partners (or former or 
surviving registered domestic partners) the same rights 
and obligations as are granted spouses in a marriage. This 
includes the rights and obligations of registered domestic 
partners with respect to a child of their partner. [Family 
Code Section 297.5]
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However, becoming the spouse of a parent is not the 
same as becoming a parent, even for legally married 
heterosexual couples. For example, as noted above, 
even though a stepmother is legally married to a minor’s 
natural father, the stepmother does not have the authority 
to consent to treatment on the minor’s behalf without 
written authorization from the father or mother, or a valid 
Caregiver’s Authorization Affidavit.

These same rules apply to registered domestic partners. In 
order for the registered domestic partner of a child’s parent 
to consent for medical care for that child, the domestic 
partner must do one of the following:

1. The registered domestic partner must have legally 
adopted the child;

2. The registered domestic partner must provide a signed 
third-party authorization form giving him or her the 
ability to consent to medical care for the child (see 

“Other Third-Party Consent,” page 4.6); or

3. The registered domestic partner must complete a valid 
Caregiver’s Authorization Affidavit (see “The Caregiver’s 
Authorization Affidavit,” page 4.5).

Given the variety of relationships that can arise, if questions 
arise, or there is reason to doubt the status of someone 
claiming to be a child’s parent, the provider may rely on 
the birth certificate or custody order to determine who may 
legally provide consent. If a registered domestic partner 
is not named on the birth certificate or custody order, 
the registered domestic partner should be treated as a 
stepparent. 

OTHER SITUATIONS INVOLVING NONBIOLOGICAL 
PARENTS OR MULTIPLE PARENTS

The courts are continuing to address a variety of situations 
in which men and women not biologically related to a 
child are being recognized as having parental rights and 
obligations, even in the absence of marriage or a registered 
domestic partnership. Several cases involving female 
same sex couples were decided in 2005. (See Elisa B. v. 
Superior Court, 37 Cal.4th 108 (2005) (woman held to have 
parental support obligations for children born to former 
partner during time that the women were in a committed 
relationship); K.M. v. E.G., 37 Cal.4th 130 (2005) (woman 
who donated ovum to birth mother and helped raised 
children acknowledged to have parental rights following 
their separation).) These situations may present challenges 
where medical decision making for children is involved. 
One difficulty in such instances is that an individual’s legal 
relationship to a child may be contested and require judicial 
intervention to determine. Hospitals should consult their 
legal counsel should they have reason to question the 
authority of purported decision makers.

A court may declare that a child has more than two parents 
[Family Code Sections 3040 and 7612]. Each parent 
should be treated as a natural parent, unless a court order 
says otherwise.

B. Guardian Consent for Treatment of Minors

If a guardian has been appointed for a minor, the ability of 
the guardian to consent to medical treatment for the minor 
depends on the specific authority granted by the court and 
the type of treatment.

A copy of the official certified letters of guardianship should 
be obtained and placed in the minor’s medical record 
before proceeding with treatment. The official letters of 
guardianship should be reviewed to determine the scope 
of the guardian’s legal authority to consent to medical 
treatment and that, if any, of the parents. If a conflict arises 
between the guardian and the parent(s), legal counsel 
should be contacted.

Except as otherwise specified in the letters of guardianship, 
the guardian may consent to medical treatment of the 
minor as follows.

NONSURGICAL TREATMENT

The guardian has the same rights as a parent to consent to 
nonsurgical treatment for the minor [Probate Code Section 
2353(a)].

SURGICAL TREATMENT

The guardian’s consent is necessary for surgical treatment. 
However, if the minor is 14 years of age or older, surgery 
may not be performed upon the minor without:

1. The consent of both the minor and the guardian; or

2. A court order obtained by the guardian; or

3. The consent of the guardian alone provided that the 
guardian determines in good faith, based on medical 
advice, that the case involves an emergency in which 
the minor faces loss of life or serious bodily injury if 
the surgery is not performed. In this situation, there 
is immunity from liability for an allegation of lack 
of consent.

[Probate Code Section 2353(b) and (c)]

LIMITATIONS ON A GUARDIAN’S CONSENT

The guardian’s consent for certain types of treatment for 
the minor is insufficient or must meet additional specific 
requirements if the treatment involves:
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1. Placing the patient in a mental health treatment 
facility [Probate Code Section 2356(a)]. A guardian 
may admit a ward to a private psychiatric facility 
pursuant to Welfare and Institutions Code Section 
6002.15 or to a state hospital pursuant to Welfare 
and Institutions Code Section 6000. (See chapter 
15 about the admission of minors to psychiatric 
facilities, establishing Lanterman-Petris-Short Act 
conservatorships, and involuntary detainment.)

2. Prescribing or administering an experimental drug as 
defined in Health and Safety Code Section 111515 
et seq. [Probate Code Section 2356(b)]. (See chapter 
10 on the specific situations in which a guardian may 
consent to the prescription or administration of an 
experimental drug.)

3. Administering convulsive treatment as defined in 
Welfare and Institutions Code Section 5325 [Probate 
Code Section 2356(c)]. (See chapter 5 on the protocol 
for and restrictions on a guardian’s consent for 
administration of convulsive treatment.)

4. Sterilization of the patient [Probate Code Section 
2356(d)]. This prohibition applies only to elective 
sterilizations (i.e., procedures performed primarily for 
the purpose of rendering the patient sterile), but not 
to treatment that is not for the purpose of, but results 
in, sterility (i.e., secondary sterilization). (See chapter 5 
regarding the prohibition against elective sterilization of 
a minor.)

5. Psychosurgery. Under no circumstances may 
psychosurgery be performed on a minor [Welfare and 
Institutions Code Section 5326.6]. (See chapter 5.)

6. Administering aid-in-dying medication. Only a mentally 
competent adult may request and self-administer an 
aid-in-dying medication. (See chapter 6.)

C. Third-Party Consent for Treatment of Minors

Children are often under the supervision of a person other 
than their parents or guardians for a major part of the day. 
Apart from the time minors spend in school, care for minors 
is often left in the hands of a baby-sitter, relative, neighbor, 
camp counselor, sports coach, preschool teacher or day 
care provider. (See “Minors Who Are Ill or Injured During 
School Hours,” page 4.7, about medical treatment of a 
minor’s injury or illness at school.) These persons are “third 
parties” within the context of health care law.

In specified circumstances, a third party (not the minor 
and not the parent/guardian) may consent to medical 
treatment on behalf of a minor. These circumstances are 
discussed below.

THE CAREGIVER’S AUTHORIZATION AFFIDAVIT

A nonparent adult relative with whom a minor is living may 
authorize medical and dental care (for which the minor 
lacks authority to consent) for the minor by completing and 
signing a “Caregiver’s Authorization Affidavit” (CHA Form 
2-2, form also found at www.courts.ca.gov/documents/
caregiver.pdf). The relative has the same rights to authorize 
medical care as does a guardian (see B. “Guardian 
Consent for Treatment of Minors,” page 4.4). It should be 
noted that this authority is not as extensive as a parent’s 
authority when the treatment is surgical. [Family Code 
Sections 6550 and 6552]

The law specifies that the relative may authorize mental 
health treatment, except for involuntary commitment, 
experimental treatment and convulsive treatment.

All of the following must apply for the authorization to 
be valid:

1. The minor must be living with the adult family member. 
“Living with” is not defined in the law, but presumably 
would not include a minor who is temporarily visiting 
an adult relative.

2. The adult must be a “qualified relative,” which is 
defined in the law as a spouse, parent, stepparent, 
brother, sister, stepbrother, stepsister, half-brother, 
half-sister, uncle, aunt, niece, nephew, first cousin, or 
any person denoted by the prefix “grand” or “great,” 
or the spouse of any of the persons specified in this 
definition, even after the marriage has been terminated 
by death or divorce.

3. The adult must advise the parent(s) of the proposed 
medical treatment and have received no objection 
thereto, or the adult must be unable to contact 
the parents.

4. The adult must complete a “Caregiver’s Authorization 
Affidavit” (CHA Form 2-2 or similar form) in which he or 
she attests that the elements outlined above are true 
and correct. 

The affidavit becomes invalid when the health care provider 
learns that the minor no longer lives with the caregiver. 
However, affidavits printed before Jan. 1, 2005, contain 
the statement, “This affidavit is valid for only one year after 
the date on which it is executed.” If a hospital is presented 
with an affidavit containing this statement, and the one-year 
time period has expired, the hospital should request that 
the caregiver complete a new affidavit.

Health care providers who treat minors in good faith 
reliance on the signed affidavit of a qualified relative are not 
subject to criminal or civil liability or subject to professional 
disciplinary action for such reliance if the applicable 

http://www.courts.ca.gov/documents/caregiver.pdf
http://www.courts.ca.gov/documents/caregiver.pdf
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portions of the affidavit are completed. Health care 
providers have no obligation to make any further inquiry 
or investigation.

Providers should be careful to require that the affidavit is 
completed in its entirety, and that an attempt has been 
made to reach the minor’s parents, prior to care being 
delivered to the minor.

OTHER THIRD-PARTY CONSENT

Family Code Section 6910 permits a parent, guardian or 
relative caregiver under the Caregiver Authorization Affidavit 
(see page 4.5) to authorize someone else to consent to 
medical or dental care for the minor. For purposes of this 
law, the following definitions apply.

“Dental care” means X-ray examination, anesthetic, dental 
or surgical diagnosis or treatment, and hospital care by a 
dentist licensed under the Dental Practice Act [Family Code 
Section 6901].

“Medical care” means X-ray examination, anesthetic, 
medical or surgical diagnosis or treatment, and hospital 
care under the general or special supervision and upon the 
advice of or to be rendered by a physician and surgeon 
licensed under the Medical Practice Act [Family Code 
Section 6902].

“Parent or guardian” means either parent if both parents 
have legal custody, or the parent or person having legal 
custody, or the guardian, of a minor [Family Code Section 
6903].

This procedure should be used only when the minor is not 
legally authorized to consent to his or her own treatment 
and when the minor’s parents, guardians or caregiver under 
the Caregiver’s Authorization Affidavit, are not available. 
CHA has developed a form, “Authorization for Third 
Party Consent to Treatment of Minor Lacking Capacity to 
Consent” (CHA Form 2-3), for parents to complete when 
they wish to authorize another person to consent for health 
care for their child. 

The “Authorization for Third Party Consent to Treatment of 
Minor Lacking Capacity to Consent” (CHA Form 2-3) also 
authorizes the hospital to surrender the physical custody 
of a minor to the parent’s designee upon completion of 
treatment. This authorization is required for the hospital 
to surrender the physical custody of a minor who is not 
authorized to give consent and who is under the age of 
16 to someone other than the minor’s parent, guardian, or 
caregiver under the Caregiver’s Authorization Affidavit.  (See 
D. “Discharge of a Minor Patient,” page 12.4, regarding 
authorization for, and reporting of, such releases.)

Content and Form of Authorization

Written Authorization. The authorization must be in 
writing. It may be prepared by a parent who has legal 
custody or another person who has legal custody (e.g., 
guardian). There is no requirement that the authorization be 
completed in the presence of hospital personnel or that it 
be dated.

Authorized Third Person. The designated third person 
may be any adult into whose care the minor has 
been entrusted.

It is permissible to identify the authorized adult person 
by title and employer rather than by name (e.g., Athletic 
Coach, John F. Kennedy High School, Sacramento). The 
treating health care provider should not be authorized as 
a third party to consent to the treatment of a minor. (See 

“Authorizing the Provider as the Third Party,” page 4.7.)

Preference for CHA Form. The form “Authorization for 
Third Party to Consent to Treatment of Minor Lacking 
Capacity to Consent” (CHA Form 2-3) has been developed 
to comply with Family Code Section 6910. While it is the 
preferred authorization in content and form, a comparable 
authorization signed by the parent(s) or guardian can 
be used.

Recommended Procedure

Where an adult who is not the parent or guardian seeks 
care for a minor with injury or illness that is not an 
emergency, the provider should request a copy of the 
parent’s authorization and place it in the minor’s medical 
record. Even where third party authorization is provided, 
it is prudent to attempt to contact the parent to confirm 
consent, and to inform the parent of the status of the minor. 

If the adult does not have a written authorization and 
emergency care is not necessary, the provider should 
contact the parent(s) or guardian to obtain consent for 
treatment. If it is not possible to contact the parent(s) 
or guardian, the provider should apply first aid, where 
necessary, and consult with the adult regarding the 
necessary steps to be taken for further care.

NEIGHBORS, SITTERS AND OTHER NONINSTITUTIONAL 
CHILD CARE CUSTODIANS

It is advisable that parents provide neighbors, adult 
baby-sitters and others to whom they entrust their children, 
a written authorization for consent to treatment along 
with a list of emergency phone numbers. When such an 
authorization is presented to a health care provider, an 
attempt should be made to contact and confer with the 
parents or other responsible person regarding the situation; 
however, the minor would still be able to get medically 
necessary care pursuant to the authorization.
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When no authorization is provided and emergency care 
is not necessary, the provider must contact the parent(s) 
or guardian to obtain consent prior to treatment. If it is 
not possible to contact the parent(s) or guardian, the 
provider should apply first aid, if necessary, and consult 
with the adult regarding the necessary steps to be taken for 
further care.

AUTHORIZING THE PROVIDER AS THE THIRD PARTY

Except for special circumstances addressed in the law 
(e.g., interdisciplinary teams in long-term care facilities), 
the treating health care provider should not be authorized 
as a third party to consent to treatment of a minor. The 
treating physician should discuss the situation and 
proposed treatment with another person who is authorized 
to consent.

Health care providers can best serve their communities by:

1. Educating parents in their service area about the 
need to provide written authorizations for specified 
third parties to give consent for medical treatment for 
their children;

2. Developing model forms for parents to use that meet 
the legal requirement for authorization to consent to 
treatment of a minor; and 

3. Providing local parents with the opportunity to keep a 
record of information about their child’s basic health 
history, medications, and emergency contacts at 
the facility.

D. Special Situations Involving Minors Lacking 
Legal Authority to Consent

MINORS PLACED FOR ADOPTION

Where an adoption agency has obtained a relinquishment 
from the birth parent but the minor has not yet been 
legally adopted, the adoption agency may consent to 
medically-necessary treatment.

Where the birth parents have not yet formally relinquished 
the child for adoption, a continuing consent for medical 
treatment should be obtained from the birth parents. This 
may be done by completing the “Health Facility Minor 
Release Report” (California Department of Social Services 
form AD-22). This form may be downloaded at www.cdss.
ca.gov/cdssweb/entres/forms/english/ad22.pdf.

CHILDREN OF MINOR PARENTS

The law requiring parental consent to treat minors makes 
no distinction based on the age of the parent [Uniform 
Parentage Act, Family Code Section 7600 et seq.]. Thus, 

a minor parent may validly consent to medical or surgical 
treatment for his or her child. However, the minor parent 
must demonstrate the ability to understand the nature of 
the treatment, its risks and benefits, and any alternatives 
to the treatment, as with any situation requiring informed 
consent (see “Capacity to Consent,” page 4.12). Therefore, 
a provider may determine that a minor parent does not 
have the requisite maturity to make health care decisions 
for his or her child. Typically, the minor parent will authorize 
the grandparent to make health care decisions on behalf 
of the child. However, where there is conflict between the 
minor parent and other responsible adults, the provider 
should seek legal advice.

In order to assure financial responsibility if the minor parent 
is not emancipated or self-sufficient, the signature of some 
responsible adult, such as the mother’s parents, also 
should be obtained on the “Conditions of Admission” form 
(CHA Form 8-1).

MINORS WHO ARE ALSO PARENTS

Since parenthood is not an emancipating event, an 
unmarried minor parent who is living with his or her 
parents or other responsible adult is not authorized under 
the law to consent to his or her own medical treatment. 
Thus, although it does not seem logical, a 14-year-old girl 
living with her parents may not legally consent to her own 
medical treatment (with those exceptions that apply to all 
minors), but she may legally consent to medical treatment 
for her baby.

MINORS WHO ARE ILL OR INJURED DURING SCHOOL 
HOURS

When a minor is ill or injured during regular school hours, 
reasonable medical treatment may be provided without 
parental consent if the minor’s parent(s) or guardian cannot 
be reached. This does not apply if the parent(s) or guardian 
has filed with the school district a written objection to any 
medical treatment other than first aid. [Education Code 
Section 49407] Treatment is limited to medical treatment 
that is “reasonable” under the circumstances. This does not 
include procedures involving significant risk or invasiveness.

The law provides immunity from liability to a school district, 
officer of a school district, school principal, physician or 
hospital treating any child in any school in any district. It 
is not clear whether this law also applies when minors 
attending private schools are treated.

Before relying on this law, however, a provider should 
attempt to contact parents and determine whether a 
written objection has been filed with the school (or the 
school district). Schools typically have on file the name 
and telephone number of a student’s parent or guardian 
authorized to consent to medical treatment for the student.

http://www.cdss.ca.gov/cdssweb/entres/forms/english/ad22.pdf
http://www.cdss.ca.gov/cdssweb/entres/forms/english/ad22.pdf
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NONABANDONED MINORS WHOSE PARENTS ARE 
UNAVAILABLE

A minor may have parents who are unavailable. This 
situation usually arises when the parents are incarcerated 
or on a trip, or when the minor is away from home or in 
the care or custody of law enforcement agencies, a camp, 
sitter, foster home, foster parents pending adoption, and 
the like. 

In such cases, the parents, guardian, or a legally-authorized 
caregiver may authorize a third party to consent to medical 
treatment of the minor (see C. “Third-Party Consent for 
Treatment of Minors,” page 4.5). The third party must be 
an adult, and the authorization must be in writing. 

Also, as discussed below, Family Code Section 6911 
provides that a superior court, upon a petition to the court 
by a minor, may summarily grant consent if the parents of 
a minor who is 16 years of age or older are unavailable to 
provide consent.

Court Authorization: Minors 16 Years of Age or Older 

If the parents or guardian of a minor 16 years of age or 
older are unavailable to consent to medical treatment that 
requires their consent, a superior court may summarily 
grant consent upon an application of the minor. The minor 
must be a California resident. [Family Code Section 6911]

A copy of the court order should be obtained and placed in 
the patient’s medical record before treatment is furnished 
pursuant to the order. No fee is charged by the court for 
proceedings under this law.

ABANDONED MINORS

It must first be established that the minor has been 
abandoned or deserted by the parents. If so, the local 
juvenile court or probation department should be contacted 
for assistance. 

Family Code Section 6911, regarding consent by the 
superior court (discussed above), also applies under 
these circumstances.

Newborns who have been abandoned under to the 
newborn abandonment or “safe surrender” law, Health 
and Safety Code Section 1255.7, may be treated without 
parental consent. (See IV. “Newborn Abandonment or “Safe 
Surrender”,” page 13.18, for more information about this 
law.)

DEPENDENTS AND WARDS OF THE JUVENILE COURT

Under certain circumstances, a minor may be 
adjudged either:

1. A dependent child of the juvenile court under Welfare 
and Institutions Code Section 300 (a child in danger of 
abuse or neglect); or 

2. A ward of the juvenile court under Welfare and 
Institutions Code Sections 601 (a disobedient or truant 
child) or 602 (a child who has committed a crime). 

After adjudication, parents are allowed to consent to health 
care for the child, unless the court takes away that right. 
A copy of the court order should be obtained, reviewed 
carefully, and placed in the child’s medical record before 
treatment is furnished. In addition, the court may authorize 
medical treatment for the child. [Welfare and Institutions 
Code Sections 362 (dependent) and 727 (ward)]

Even before a final adjudication is made, the court may 
order medical treatment for a minor who is the subject 
of a petition for dependent child or ward status if the 
parent/guardian or other person who is authorized to 
consent is unwilling or unable to consent to treatment and 
a written recommendation for treatment has been obtained 
from a physician or dentist [Welfare and Institutions Code 
Sections 369(b) (dependent) and 739(b) (ward)].

Psychotropic Medications

If a child is in the custody of the juvenile court (whether 
as a dependent child or a ward) and the child has been 
removed from the physical custody of the parent, only a 
juvenile court judicial officer has the authority to order the 
administration of psychotropic medications for the child. 
However, the juvenile court may issue an order delegating 
this authority to a parent upon finding that the parent poses 
no danger to the child and has the capacity to authorize 
the administration of psychotropic medications. 

Court authorization for the administration of psychotropic 
medication is based on: 

1. The child’s overall mental health assessment and 
treatment plan, 

2. The rationale for the proposed medication (provided in 
the context of past and current treatment efforts), 

3. Other pharmacological and nonpharmacological 
treatments that have been used and the child’s 
response to those treatments, 

4. A discussion of symptoms not alleviated or ameliorated 
by other current or past treatment efforts, and 
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5. An explanation of how the psychotropic medication 
being prescribed is expected to improve the child’s 
symptoms. 

The court and various state agencies have developed 
policies and procedures and forms to implement this 
requirement. The process includes periodic oversight by 
the court of orders for psychotropic medications, facilitated 
by the county social worker, public health nurse, or 
other appropriate county staff. This oversight process is 
conducted in conjunction with other regularly scheduled 
court hearings and reports provided to the court by the 
county child welfare agency. The forms to implement this 
law are found at www.courts.ca.gov/forms.htm. (See 
form JV-217-INFO for information about the various 
Judicial Council forms regarding consent for psychotropic 
medications.)

For the purposes of this law, “psychotropic medications” 
means medications administered for the purpose of 
affecting the central nervous system to treat psychiatric 
disorders or illnesses. These medications include, but are 
not limited to, anxiolytic agents, antidepressants, mood 
stabilizers, antipsychotic medications, anti-Parkinson 
agents, hypnotics, medications for dementia, and 
psychostimulants. [Welfare and Institutions Code 
Section 369.5 and 739.5] (See XII. “Antipsychotic 
Medications,” page 5.29, regarding consent to 
antipsychotic medications.)

A copy of the applicable court order, if any, should be 
obtained and placed in the medical record.

MINORS IN CUSTODY OF A SOCIAL WORKER OR 
PROBATION OFFICER

Absent special circumstances, social workers and 
probation officers do not have the authority to consent to 
treatment for minors in their custody. The parents retain 
this right. Exceptions to this general rule are described 
below. In addition to the exceptions in the law described 
below, the juvenile court may order that the social worker or 
probation officer be given the power to authorize medical 
treatment if the parent or guardian is unwilling or unable to 
do so [Welfare and Institutions Code Sections 369(c) and 
739(c)]. Many courts have issued “standing orders” that 
give social workers and probation officers in the court’s 
jurisdiction the right to consent for specified medical 
treatment. Hospitals should consult their county juvenile 
court for information.

Minor in Temporary Custody

If a minor is in temporary custody, a social worker or 
probation officer may, upon recommendation of the 
attending physician, authorize necessary medical treatment 

if he or she first notifies the parent or guardian. If the parent 
or guardian objects, treatment can be provided only upon 
order of the court. [Welfare and Institutions Code Sections 
369(a) and 739(a)]

Minor in Custody of Probation Officer

If the court has ordered the custody of a minor to be 
under the supervision of a probation officer, the officer may 
place the minor in the home of a relative. In that case, the 
court may authorize the relative to consent for the minor’s 
medical, surgical and dental care. [Welfare and Institutions 
Code Section 727(a)(1)] 

Providers who are caring for these minors must request a 
copy of either the parent’s consent or an order from the 
court authorizing treatment or specifying that the probation 
officer or relative may consent on behalf of the minor. 

Emergency

In an emergency situation, emergency medical, surgical 
or dental treatment may be provided by a physician or 
dentist, as appropriate, without a court order and upon 
authorization of a social worker or probation officer. The 
consent of a parent, guardian or other legally-authorized 
person is not required, but reasonable efforts must be 
made by the social worker or probation officer to obtain 
such consent or at least to notify the parent(s) or guardian 
prior to authorizing the treatment. [Welfare and Institutions 
Code Sections 369(d) and 739(d)]

Minor Has Authority to Consent

For those treatments for which a minor can legally 
provide his or her own consent, no court order or other 
authorization is necessary.

MINORS IN CUSTODY OF FOSTER PARENTS

A child may become a “dependent child of the juvenile 
court” (often referred to as a “foster child”) when the parent 
is not properly caring for the child. This usually happens 
after a complaint to a local child protective services agency 
is investigated by a social worker. After investigating, the 
social worker will do one of the following:

1. Not take any action, if there is no evidence of abuse or 
neglect that requires court involvement. 

2. Offer the parent services to help him or her learn how 
to parent the child more safely. 

3. Leave the child in the parent’s care and file a petition 
with the court that asks to the court to open a case to 
protect the child.

4. Take custody of the child from the parent and file a 
petition with the court that asks the court to open a 

http://www.courts.ca.gov/forms.htm
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case to protect the child. The social worker must file 
the petition within two court days of removing the child. 
The social worker may place the child with the other 
parent (if they are separated), with a relative, or in a 
foster home.

The parents retain the legal authority to consent to health 
care on behalf of the child, unless a court order says 
otherwise. In addition, foster parents may provide consent 
in some circumstances.

A foster parent’s right to consent to treatment for a minor 
depends upon whether the child has been placed with the 
foster parent:

1. By court order or with the consent of the child’s legal 
custodians; or 

2. On a temporary basis before a detention hearing has 
been held.

Licensed foster care providers may consent to “ordinary” 
medical and dental treatment for a minor placed with them 
pursuant to a court order or with the voluntary consent 
of the parent or guardian. “Ordinary” medical and dental 
treatment includes, but is not limited to, immunizations, 
physical examinations and X-rays [Health and Safety Code 
Section 1530.6].

Foster parents who have custody of a child on only a 
temporary basis prior to a detention hearing and court 
ordered placement do not have this same authority. 
Therefore, they do not have the right to consent to medical 
treatment for the child under that law.

However, providers should look to the local juvenile court 
for guidance in such situations. Many courts have issued 

“standing orders” that give all foster parents in the court’s 
jurisdiction the right to consent for specified medical 
treatment. Hospitals should consult their county juvenile 
court for information. 

Written evidence of the foster parent’s authority (e.g., a 
copy of a court order or the consent of the child’s parent 
or guardian) should be obtained and placed in the child’s 
medical record before proceeding with treatment. The 
provider should consult legal counsel if questions arise 
about consent for minors in the custody of foster parents.

MINORS WHO ARE SUSPECTED VICTIMS OF CHILD 
ABUSE

Special Law for X-Rays

Health care providers are required to report suspected 
cases of child abuse and neglect to law enforcement 
officers. Chapter 17 contains detailed information about 
child abuse reporting requirements as well as consent 

for examination and treatment of suspected child 
abuse victims.

A physician or dentist (or their agents at their direction) 
may take skeletal X-rays of a child without the consent of 
the child’s parent or guardian, but only for the purpose 
of diagnosing the case as one of possible child abuse or 
neglect and determining the extent of the abuse or neglect 
[Penal Code Section 11171.2].

Additionally, if a peace officer in the course of investigation 
of child abuse or neglect has reasonable cause to believe 
that the child has been physically abused, the officer may 
apply to a magistrate for an order directing that the child 
be X-rayed without parental consent [Penal Code Section 
11171.5]. X-rays performed pursuant to such an order must 
be performed by a physician or dentist or their agents. 
Reimbursement by the county for administrative costs of 
these X-rays will not exceed 5 percent of the cost of the 
X-rays.

Other Treatment

If further treatment beyond X-rays is necessary and the 
parents object, the hospital should consult legal counsel. It 
may be appropriate to seek a petition to declare the minor 
a dependent child of the juvenile court under to Welfare and 
Institutions Code Section 300 for the purposes of assuring 
that he or she receives the proper medical care.

If the minor has been raped or sexually assaulted, the 
minor may give consent to medical treatment (see I. “Minor 
Victims of Sexual Assault,” page 4.14, and H. “Minor Rape 
Victims,” page 4.14).

MINORS RECEIVING MEDICATION ASSISTED 
TREATMENT FOR OPIOID USE DISORDERS

An opioid treatment program (OTP) must be certified by 
the U.S. Substance Abuse and Mental Health Services 
Administration (SAMHSA) to dispense opioid drugs to treat 
opioid use disorder. In addition, a practitioner who intends 
to dispense opioid drugs to treat opioid use disorder must 
first obtain from SAMHSA a certification that he or she is 
qualified and will comply with SAMHSA rules.

An OTP must ensure that patients are admitted to 
maintenance treatment by qualified personnel who have 
determined, using accepted medical criteria such as those 
listed in the Diagnostic and Statistical Manual for Mental 
Disorders, that the person is currently addicted to an 
opioid drug, and that the person became addicted at least 
one year before admission for treatment. In addition, a 
program physician shall ensure that each patient voluntarily 
chooses maintenance treatment and that all relevant facts 
concerning the use of the opioid drug are clearly and 
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adequately explained to the patient, and that each patient 
provides informed written consent to treatment.

A person under 18 years of age is required to have had 
two documented unsuccessful attempts at short-term 
detoxification or drug-free treatment within a 12-month 
period to be eligible for maintenance treatment. No person 
under 18 years of age may be admitted to maintenance 
treatment unless a parent, legal guardian, or responsible 
adult designated by state law consents in writing to 
such treatment.

“Maintenance treatment” means the dispensing of an 
opioid agonist treatment medication at stable dosage levels 
for a period in excess of 21 days in the treatment of an 
individual for opioid use disorder.

[42 C.F.R. Sections 8.2, 8.11 and 8.12]

E. Minor’s Disagreement with Parent or Other 
Legal Representative Regarding Treatment

Medical providers occasionally encounter situations in 
which minors who do not have the legal authority to make 
health care decisions indicate a desire to refuse treatment 
that their parents or other legal representatives wish 
them to have — or conversely, wish to have treatment 
that their parents or other legal representatives decline. 
Although minors are considered legally incompetent to 
make decisions in many areas of medical care by virtue of 
their age, nevertheless it is appropriate to discuss medical 
decisions with them in a manner appropriate to their age. 
Ascertainment of the child’s preference for treatment was 
specifically approved in the case In re Christopher I. (see 

“Dependents and Wards of the Juvenile Court,” page 4.8). 

A minor’s refusal to participate in mental health treatment 
presents special challenges for the therapist and may make 
treatment unproductive. A therapist is not required to treat 
a minor who is voluntarily admitted or who is an outpatient 
if the minor declines to cooperate, even if the parent(s) 
are insistent. Minors who are involuntarily admitted have 
a right to treatment (see E. “Special Requirements for a 
Minor,” page 15.16).

Providers should proceed cautiously in situations where 
the minor disagrees with the parents or other legal 
representatives, particularly if the treatment or refusal 
involves a significant risk of serious adverse consequences. 
Providers faced with such situations may wish to consider 
the following.

MINOR’S AGE, MATURITY, AND EXPERIENCE WITH 
THE TREATMENT IN QUESTION 

Remember that the law permits minors as young as 
12 years of age to consent to certain treatments. This 
suggests that minors of that age may be in a position to 
appreciate the risks and burdens of other treatments as 
well, and may have reasonable grounds for wishing to 
consent to, or refuse, such treatment.

DISAGREEMENT REGARDING THE TREATMENT 
DECISION 

The provider may be in a position to discuss the treatment 
with the minor, clarify any confusion or misunderstanding, 
and bring the matter into perspective. It may be helpful to 
involve a social worker, psychologist, or other person with 
a positive relationship with the minor to help resolve the 
disagreement between the minor and the parents or other 
legal representative.

If the provider is uncomfortable in providing treatment 
over the minor’s objection, the provider may wish to 
reconsider the clinical appropriateness of the treatment, 
or may decline to participate in the case after taking 
appropriate steps to transfer the care of the patient to 
another health care provider. It may be appropriate to 
consult legal counsel in such situations. Consultation with 
legal counsel is strongly encouraged where refusal of care 
may cause serious harm to the minor (see G. “Where 
Refusal of Treatment May Cause Serious Harm to a 
Minor,” page 6.3).

III. MINORS WITH LEGAL AUTHORITY TO 
CONSENT

A. Introduction

The California Legislature has enacted a series of laws, 
discussed below, authorizing particular categories of 
minors to consent to various medical services. Many of 
these laws also include provisions relating to parental 
notice and payment for the minor’s medical care. Minors 
may be legally authorized to consent to their own medical 
care in two different ways: 

1. Because of their quasi-adult status (emancipated, 
self-sufficient, on active duty in the military, or married/
previously married), or 

2. Because of the type of treatment they are seeking 
(pregnancy or contraceptive care, communicable 
reportable disease, rape or sexual assault treatment, 
etc.). 
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This section of the manual describes these circumstances.

Welfare and Institutions Code Section 14010 states that the 
parents of a minor are not financially responsible for health 
care or related services to which the minor may legally give 
consent. (See C. “Financial Responsibility for Treatment of 
Minors,” page 4.2, for further information.)

Under state and federal law, a minor has a privacy right 
in health information resulting from services to which 
the minor is authorized to consent. This is true even 
if, as a practical matter, the minor’s parent or guardian 
actually gives consent. Thus, in order to ensure HIPAA 
compliance and to avoid privacy breaches, providers must 
also understand the instances in which a minor has legal 
authority to consent to treatment. (See D. “Privacy Rights of 
Minors,” page 4.2, for additional information.)

A minor who would otherwise have the legal authority to 
consent to medical treatment may not do so if he or she 
does not understand the nature and consequences of the 
proposed health care, including its significant benefits, risks, 
and alternatives (see “Capacity to Consent,” below). Legal 
counsel should be consulted if doubt exists about whether 
a particular minor may consent to medical treatment.

CAPACITY TO CONSENT

Even where the law specifies that a minor is legally 
authorized to consent to his or her own care, the doctrine 
of informed consent requires that a determination be made 
that, in fact, the minor has the capacity to make health 
care decisions. California law defines capacity for adults in 
the context of advance health care directives. “Capacity” 
means that the person has the ability to understand the 
nature and consequences of a decision and to make 
and communicate a decision, and includes, in the case 
of proposed health care, the ability to understand its 
significant benefits, risks and alternatives [Probate Code 
Section 4609]. The primary physician determines the 
patient’s capacity to make health care decisions [Probate 
Code Sections 4657 and 4658]. 

“Primary physician” means a physician designated by a 
patient or the patient’s agent, conservator, or surrogate, to 
have primary responsibility for the patient’s health care or, in 
the absence of a designation or if the designated physician 
is not reasonably available or declines to act as primary 
physician, a physician who undertakes the responsibility 
[Probate Code Section 4631].

There is no specific statute defining capacity for a minor. 
Providers should consult the adult standard as a guideline 
(see C. “Determination of Capacity,” page 3.2). In 
addition, providers may look to the mature minor doctrine, 
applicable in other states (not in California), that suggests 

that a minor who has reached a certain age (typically 
14), and demonstrates an understanding of the risks and 
benefits of a medical treatment, does not need parental 
consent for such treatment, regardless of the minor’s 
legal status. Under the mature minor doctrine, some key 
considerations when working with minors who are seeking 
treatment without the consent of a parent or other legal 
representative are:

1. Does the minor understand the nature of the treatment, 
its risks, benefits, and alternatives?

2. Does the minor appreciate the potential consequences 
of the treatment and of foregoing treatment?

3. Can the minor make a reasoned decision based on the 
information provided?

4. Is the proposed treatment for the benefit of the minor, 
and not for the benefit of another person?

5. Is the proposed treatment medically necessary?

6. Does the treatment, or its consequences, involve 
complex, high-risk medical care?

(See B. “The Evolution of the Rights of Minors,” page 4.1, 
for more information about the mature minor doctrine.)

If the minor has the legal authority to consent to his or her 
own health care, the provider should take extra care to 
explain, in terms that are understandable to the minor, the 
elements necessary to making an informed decision about 
the proposed treatment (see A. “Elements of Informed 
Consent,” page 2.6). 

If a minor lacks the capacity to provide informed consent 
to treatment which the law otherwise would allow, the 
health care provider does not necessarily have the 
authority or responsibility to contact the minor’s parents. 
Communications with the minor, as with any adult patient, 
are generally confidential and subject to medical privacy 
laws. In such circumstances the health care provider 
should attempt to obtain the agreement of the minor to 
contact the parent or guardian. Legal counsel should be 
consulted if the minor refuses and may forego necessary 
medical care.

If a parent or other legal representative is providing 
consent on behalf of a patient who lacks the capacity to 
make a health care decision, the parent or other legal 
representative must have the capacity to make health care 
decisions. 

B. Emancipation Pursuant to Court Order

A minor 14 years of age or older may petition the court 
for emancipation. If the court grants the request, the 
Department of Motor Vehicles will issue an identification 
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card that states that the minor is emancipated. The 
provider should obtain a copy of the identification card and 
place it in the patient’s medical record. A person who, in 
good faith, examines a minor’s identification card and relies 
on a minor’s representation that he/she is emancipated, will 
be protected under the law [Family Code Sections 7120, 
7140 and 7141].

An emancipated minor may consent to his or her own 
medical, dental or psychiatric care without parental 
consent, knowledge, or liability [Family Code Sections 7002 
and 7050(e)(1)].

However, the parents of an emancipated minor who is 
living in the home of the parent(s) may be responsible 
for the minor’s medical expenses, with the exception of 
services described in Family Code Sections 6924 through 
6929 (see CHA Appendix 2-B, “Consent Requirements 
for Medical Treatment of Minors,” for a description of what 
these services are) [Welfare and Institutions Code Section 
14010 (b)]. Hospitals should be aware of the privacy rights 
of such minors and obtain the minor’s consent prior to 
sending the parents a bill. (See C. “Financial Responsibility 
for Treatment of Minors,” page 4.2.)

If the minor does not have an identification card, the facility 
should determine if he or she is self sufficient under Family 
Code Section 6922 (see below) and, therefore, capable of 
granting a valid consent under that law.

C. Self-Sufficient Minors

A self-sufficient minor is legally authorized to consent 
to medical or dental care without parental or guardian 
consent, knowledge, or financial liability. To be considered a 
self-sufficient minor, the minor must:

1. Be 15 years of age or older;

2. Be living separate and apart from his or her parent(s) 
or legal guardian, whether with or without the consent 
or acquiescence of his or her parent(s) or legal 
guardian. The duration of the separate residence is 
irrelevant; and

3. Be managing his or her financial affairs, regardless of 
the source of income.

[Family Code Section 6922]

A health care provider should make a good faith attempt to 
determine whether the above requirements are met. While 
a provider may be able to verify the minor’s age (e.g., by 
reference to a driver’s license, school identification card, or 
birth certificate), the other requirements are more difficult 
to verify. A health care provider may ask questions to help 
determine whether the minor is living separate and apart 
from his parents or is managing his or her financial affairs, 

but it may be difficult to verify the truthfulness of the minor’s 
answers. Furthermore, the law provides no guidance 
whatsoever to making those determinations. For example, 
the law does not specify that the minor must have a job or 
a bank account to be considered self-sufficient — or that 
if the minor has a job or bank account, this demonstrates 
that he or she is self-sufficient. Providers are advised to 
make a good faith effort to determine whether the minor 
meets the requirements listed above, and document the 
information obtained from the minor thoroughly.

DEFINITIONS

“Medical care” means “X-ray examination, anesthetic, 
medical or surgical diagnosis or treatment, and hospital 
care” under the supervision and upon the advice of a 
licensed physician [Family Code Section 6902]. 

“Dental care” means “X-ray examination, anesthetic, dental 
or surgical diagnosis or treatment, and hospital care” by a 
licensed dentist [Family Code Section 6901].

Psychiatric care is not explicitly included within the 
definition of “medical care” to which a self-sufficient minor 
may consent. Because the definition of health care to which 
an emancipated minor may consent explicitly discusses 
psychiatric care, and because there is a statute that 
explicitly discusses minor consent to outpatient psychiatric 
care, an argument may be made that a self-sufficient minor 
may not consent to psychiatric care pursuant to Family 
Code Section 6922. A health care facility should consult its 
own legal counsel regarding the advisability of permitting a 
self-sufficient minor to consent to his or her own inpatient 
psychiatric care (or outpatient care if the requirements 
of Family Code Section 6924 or Health and Safety Code 
Section 124260 do not apply). (See K. “Minors in Need of 
Outpatient Mental Health Treatment or Residential Shelter 
Services,” page 4.15, regarding consent by minors to 
outpatient mental health treatment.)

DOCUMENTATION

The minor should affirm that the above conditions are 
met and complete the “Self-Sufficient Minor Information 
Form” (CHA Form 2-1). In the absence of evidence to 
the contrary, the hospital may reasonably believe that the 
affirmations made in CHA Form 2-1 are correct without 
independent verification.

NOTIFYING PARENT/GUARDIAN

The treating physician may inform a self-sufficient minor’s 
parent(s) or guardian of the treatment given or needed with 
or without the minor’s consent, if the minor has told the 
physician where the parents or guardian may be contacted. 



CHA         Consent Manual 2019

4.14    © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

However, CHA advises that this authority should be 
exercised with caution and with due respect for the minor’s 
privacy rights. [Family Code Section 6922(c)]

D. Minors on Active Duty With U.S. Armed Forces

Any minor, regardless of age, while serving on active duty 
with any branch of the U.S. armed services is emancipated 
and may consent to medical, dental, or psychiatric care 
without parental consent, knowledge, or liability [Family 
Code Sections 7002 and 7050(e)(1)]. The hospital may wish 
to photocopy the patient’s active duty military identification 
card and include it in the medical record.

E. Married or Previously Married Minors

A minor who has entered into a valid marriage or domestic 
partnership is emancipated and may consent to medical, 
dental or psychiatric care without parental consent, 
knowledge, or liability. This is true even if the marriage or 
domestic partnership is later terminated by dissolution 
(divorce) or death of the spouse or partner. [Family Code 
Sections 7002 and 7050(e)(1)] 

The provider may wish to require a person under 18 years 
of age who claims that he or she is or was married or 
in a valid domestic partnership to present a copy of the 
marriage or domestic partnership certificate. 

California does not recognize so-called “common 
law” marriages.

F. Minors Receiving Pregnancy or Contraceptive 
Care

A minor, regardless of age or marital status, may consent 
to hospital, medical, or surgical care related to treatment 
or prevention of pregnancy [Family Code Section 6925]. 
While the law does not specify the medical treatments that 
come within this authorization, it is generally assumed that 
contraceptive care (including emergency contraceptive 
drugs), abortion, pelvic exams, pregnancy testing, and 
prenatal care are medical procedures related to treatment 
or prevention of pregnancy. However, this law does not 
apply to sterilization procedures. (See chapter 5 about 
consent to sterilization and abortion.)

G. Communicable Reportable Diseases

When a minor 12 years of age or older may have come into 
contact with an infectious, contagious, or communicable 
disease that must be reported to the local health officer, or 
a related sexually transmitted disease, the minor is able 

to consent to medical care related to the diagnosis or 
treatment of the disease [Family Code Section 6926]. (See 
chapter 18 for a list of reportable diseases.) This provision 
of law authorizes minors to consent to HIV tests (see 

“Minors 12 and Older,” page 5.4).

In addition, a minor who is 12 years of age or older may 
consent to medical care related to the prevention of a 
sexually transmitted disease. This provision authorizes 
minors to consent to, or refuse to consent to, the HPV 
vaccine (see XI. “Vaccines,” page 5.26, and IV. “Refusal of 
Vaccinations,” page 6.5).

H. Minor Rape Victims

A minor 12 years of age or older who has allegedly been 
raped may consent to the furnishing of hospital, medical, 
and surgical care related to the diagnosis or treatment of 
such condition. This includes access to the “morning after” 
pill [Brownfield v. Daniel Freeman Marina Hospital, 208 
Cal.App.3d 405(1989)]. The minor may also consent to 
the collection of evidence with regard to the alleged rape. 
The consent of the minor’s parent(s) or guardian is not 
necessary. [Family Code Section 6927]

A minor who has been raped has also been sexually 
assaulted, according to the legal definitions. It is unclear 
why California law contains two different laws pertaining 
to these victims (Family Code Sections 6927 and 6928, 
which is discussed below). The only difference in the two 
laws is that Family Code Section 6928 (regarding sexual 
assault) requires the professional person providing medical 
treatment to a minor victim of sexual assault to try to 
contact the minor’s parent/guardian (unless the treating 
professional person reasonably believes the parent/
guardian was the perpetrator). CHA recommends that the 
treating professional talk to the minor sexual assault victim 
about contacting the parent, and then contact the parent 
unless the minor voices significant concern. This discussion 
and the outcome should be documented.

NOTE: Providers are required to report cases of alleged 
or suspected rape or sexual assault of a minor to local law 
enforcement (see chapter 17).

I. Minor Victims of Sexual Assault

A minor who has allegedly been sexually assaulted 
may consent to the furnishing of hospital, medical, and 
surgical care related to the diagnosis and treatment of 
such condition. Sexual assault includes, but is not limited 
to, rape, sodomy, or oral copulation. The minor may also 
consent to collection of medical evidence with regard to the 
alleged sexual assault. The consent of the minor’s parent(s) 
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or guardian is not necessary. [Family Code Section 6928; 
Title 11, California Code of Regulations, Section 925]

The professional person providing the medical treatment 
must try to contact the minor’s parent(s) or guardian and 
note the date and time of such contact or, if unsuccessful, 
when contact was attempted. However, the professional 
person need not make this contact if he or she reasonably 
believes that the parent(s) or guardian committed the 
sexual assault on the minor. [Family Code Section 6928; 
Title 11, California Code of Regulations, Section 925]

NOTE: Providers are required to report cases of alleged 
or suspected rape or sexual assault of a minor to local law 
enforcement (see chapter 17).

J. Minor Victims of Intimate Partner Violence

A minor 12 years of age or older and who states he or 
she was injured as a result of intimate partner violence 
may consent to medical care related to the diagnosis or 
treatment of the injury as well as the collection of evidence.

“Intimate partner violence” means an intentional or 
reckless infliction of bodily harm perpetrated by a person 
with whom the minor has or has had a sexual, dating, or 
spousal relationship.

The law states that if a report is made under Penal 
Code Section 11160 (see III. “Reporting Injuries by 
Firearm or Assaultive or Abusive Conduct (“Suspicious 
Injuries”),” page 17.3), the provider must:

1. Inform the minor that the report will be made, and 

2. Attempt to contact the minor’s parent or guardian and 
inform them of the report. The provider must document 
in the minor’s medical record the date and time of the 
attempt to contact the parent or guardian, and whether 
the attempt was successful or unsuccessful. However, 
this paragraph does not apply if the provider believes 
the minor’s parent or guardian committed the intimate 
partner violence. 

The law does not say whether the above steps must be 
taken if a child abuse report is made. (See chapter 17 
for detailed information about suspicious injury and child 
abuse reports.)

[Family Code Section 6930]

NOTE: If the minor is allegedly a victim of rape or sexual 
assault, the provider should follow the laws described 
under H. “Minor Rape Victims,” page 4.14 or I. “Minor 
Victims of Sexual Assault,” page 4.14, instead of this law. 
This law likely applies to physical violence that is not sexual 
in nature.

K. Minors in Need of Outpatient Mental Health 
Treatment or Residential Shelter Services

A minor 12 years of age or older may consent to mental 
health treatment or counseling on an outpatient basis or to 
residential shelter services if:

1. He or she is, in the opinion of the attending 
professional person, mature enough to participate 
intelligently in the outpatient services or residential 
shelter services; and

2. The minor would present a danger of serious physical 
or mental harm to self or to others without the mental 
health treatment or counseling or residential shelter 
services, or the minor is the alleged victim of incest 
or child abuse. This requirement need not be met 
with respect to mental health treatment or counseling 
services (it still applies to residential shelter services); 
however, Medi-Cal may not cover these services 
unless this requirement is met. (See C. “Financial 
Responsibility for Treatment of Minors,” page 4.2.)

[Family Code Section 6924; Health and Safety Code 
Section 124260]

Minors may not consent to convulsive therapy, 
psychosurgery or psychotropic drugs (see 

“Limitations,” page 4.16).

DEFINITIONS

“Mental health treatment or counseling services” means 
the provision of such services on an outpatient basis by any 
of the following:

1. A governmental agency.

2. A person or agency having a contract with a 
governmental agency to provide the services.

3. An agency that receives funding from community 
united funds.

4. A runaway house or crisis resolution center.

5. A professional person (as defined below).

A “professional person” includes a psychiatrist, clinical 
psychologist, marriage and family therapist, licensed 
educational psychologist, credentialed school psychologist, 
licensed professional clinical counselor, licensed clinical 
social worker, and others [Family Code Section 6924(a)
(2); Health and Safety Code Section 124260(a)(2); Title 9, 
California Code of Regulations, Sections  622-626].

“Residential shelter services” means the provision of 
residential and other support services to minors on a 
temporary or emergency basis in a facility that services 
only minors by a governmental agency, a person or agency 
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having a contract with a governmental agency to provide 
these services, an agency that receives funding from 
community funds, or a licensed community care facility 
or crisis resolution center. Residential shelter services 
also include other support services on a temporary or 
emergency basis by a professional person.

PARENTAL INVOLVEMENT/LIABILITY

The consent of the parent(s) or guardian for mental health 
treatment or counseling is not necessary and they will 
not be liable for payment for the minor’s care unless they 
participate, and then only for the services rendered with 
such participation. The minor’s parent(s) or guardian must 
be given the opportunity to participate in the treatment or 
counseling unless the professional person who is providing 
the treatment or counseling deems it inappropriate. The 
professional person must consult with the minor prior to 
making this determination. (This law does not require the 
professional to cease treating a minor if the parents are 
contacted but refuse to participate in and/or object to 
the minor’s receiving such treatment.) The professional 
responsible for treating the minor must document in the 
patient’s record whether and when he or she attempted to 
contact the minor’s parent(s) or guardian, whether or not 
they were contacted, or the reason why it would not be 
appropriate to contact the parent(s) or guardian.

A professional person offering residential shelter services, 
whether as an individual or as a representative of an entity, 
must make his or her best efforts to notify the parent or 
guardian of the provision of services. The minor’s parents 
or guardian are not liable for payment for residential 
shelter services unless they consent to the provision of 
those services.

PRIVACY IMPLICATIONS

Under state and federal law, a minor has a privacy right 
in health information resulting from services to which the 
minor is authorized to consent. This is true even if, as a 
practical matter, the minor’s parent or guardian actually 
gives consent. Thus, a parent may take his adolescent 
child to a private therapist for treatment of an eating 
disorder. Even though the parent or guardian solicits 
and consents to the services, privacy laws prevent the 
therapist from disclosing health information to the parent 
or guardian (without the minor’s authorization) because, 
under state law, the minor could have obtained those 
services independent of the parent or guardian, and the 
minor has not requested that the parent or guardian be 
treated as the minor’s personal representative under the 
Health Insurance Portability and Accountability Act (HIPAA). 
Both the Confidentiality of Medical Information Act and 
HIPAA contain an exception to privacy requirements 

to permit disclosure of limited information to a family 
member if the information is directly relevant to the family 
member’s involvement with the patient’s care. However, 
there are limitations on this exception (see “General 
Rule: Access to Records Corresponds to Consent for 
Treatment,” page 8.7, and E. “Family and Close Personal 
Friends,” page 8.6). In addition, this exception does 
not apply to records and information covered by the 
Lanterman-Petris-Short Act. [45 C.F.R. Sections 164.502(g) 
and 164.510(b); Civil Code Sections 56.11(c) and 56.1007; 
Health and Safety Code Sections 123110 and 123115; 
Welfare and Institutions Code Section 5328] 

LIMITATIONS

This law does not authorize a minor to receive convulsive 
therapy, psychosurgery, or psychotropic drugs without 
the consent of his parent(s) or guardian according to the 
appropriate legal requirements (see chapter 5 for more 
information). 

L. Minors With Drug- or Alcohol-Related 
Problems

A minor 12 years of age or older may consent to medical 
care and counseling relating to the diagnosis and treatment 
of a drug- or alcohol-related problem. “Counseling” is 
defined, for the purposes of this law, as the provision of 
counseling services by a provider under a contract with 
the state or a county to provide alcohol or drug abuse 
counseling services. “Medical care” is defined, for the 
purposes of this law, as X-ray examination, anesthetic, 
medical or surgical diagnosis or treatment, as well as 
hospital care under the supervision of a physician. [Family 
Code Sections 6902 and 6929]

The consent of the minor’s parent(s) or guardian is not 
necessary and they will not be liable for payment of 
the minor’s care unless they participate in a counseling 
program related to such treatment. The minor’s parent(s) 
or guardian must be given the opportunity to participate 
in the treatment or counseling unless the professional 
who is providing the treatment or counseling deems it 
inappropriate. (This law does not require the professional 
to cease treating the minor if the parents are contacted but 
refuse to participate and/or object to the minor’s receiving 
such treatment.) The professional responsible for treating 
the minor must document whether and when he or she 
tried to contact the minor’s parent(s) or guardian, whether 
or not they were contacted, or the reason why it would not 
be appropriate to contact the parents or guardian.

“Professional person” means a physician and surgeon, 
registered nurse, psychologist, clinical social worker, 
marriage and family therapist, marriage and family 
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therapist registered intern (when appropriately employed 
and supervised pursuant to Business and Professions 
Code Section 4980.43), psychological assistant (when 
appropriately employed and supervised pursuant to 
Business and Professions Code Section 2913), associate 
clinical social worker (when appropriately employed 
and supervised pursuant to Business and Professions 
Code Section 4996.18), or associate professional clinical 
counselor (when appropriately employed and supervised 
pursuant to Business and Professions Code Section 
4999.42).

The law explicitly states that a parent or guardian has the 
right to seek medical care and counseling for the drug- 
or alcohol-related problem of a minor, even if the minor 
does not consent to the medical care and counseling 
[Family Code Section 6929(f)]. However, if a provider is 
uncomfortable treating a minor without his or her consent, 
the provider need not do so.

This law does not authorize a minor to receive replacement 
narcotic abuse treatment (such as methadone, 
levo-alpha-acetylmethadol (LAAM) or buprenorphine 
products) without the consent of his or her parent(s) or 
guardian [Family Code Section 6929(e)].

The law explicitly states that where the parent or guardian 
has sought medical care and counseling for a drug- or 
alcohol-related problem, and the minor receives the care 
sought, the physician must disclose medical information 
regarding such care to the minor’s parents or guardian 
upon their request, even where the minor objects [Family 
Code Section 6929(g)]. (However, where the care is 
provided in a federally-assisted substance use disorder 
program, federal law requires the minor’s consent prior 
to release of any patient information.) There is no liability 
for such disclosure. This law does not explicitly permit a 
hospital or practitioner other than a physician to disclose 
information in such circumstances; therefore, it is 
recommended that requests for information from a minor’s 
parents or guardian be directed to the minor’s physician.

M. Minors Making Donation of Blood

A minor 17 years of age or older may consent to blood 
donation. A minor between the ages of 15 and 17 may 
consent to blood donation, but the blood bank may accept 
the donation only with the written consent of the minor’s 
parent(s) or guardian and the written authorization of a 
physician. [Health and Safety Code Section 1607.5]

N. Minors Making Anatomical Gifts 

A minor who is at least 15 years of age may make an 
anatomical gift with the written consent of a parent or 
guardian [Health and Safety Code Section 7150.15]. (See 

“Who May Make a Gift,” page 14.11, for information about a 
minor making an anatomical gift.)

O. Minors Requesting Body Piercing 

It is illegal to perform or offer to perform body piercing on 
a person under the age of 18 years (except emancipated 
minors), unless the procedure is performed in the presence 
of, or as directed in a notarized writing by, the minor’s 
parent or guardian. Ear piercing is specifically exempt from 
this prohibition.

“Body piercing” means the creation of an opening in 
the body for the purpose of inserting jewelry or other 
decoration. 

A person violating this law is subject to a $250 fine. 
Although the statute makes it clear that neither the minor 
nor the parent or guardian of the minor is liable for violation, 
there is no exception for physicians or any other licensed 
health care provider. [Penal Code Section 652]
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I. BACKGROUND

As discussed in chapter 2, California law imposes a duty 
on physicians to obtain the patient’s informed consent 
for a complex procedure [Cobbs v. Grant, 8 Cal.3d 229 
(1972)]. To enable a patient to make an informed decision 
about whether to consent to a procedure, the law requires 
the physician to explain to the patient the nature of the 
proposed treatment; its expected benefits and effects; its 
possible risks and complications; any alternative forms of 
treatment, their benefits, risks and complications; and any 
potentially conflicting interests (such as research or financial 
interests) the physician may have.

The physician generally has discretion to determine 
the types of information to provide a patient. However, 
the California Legislature, regulatory agencies and the 
courts have imposed special requirements with respect 
to the information to be given to a patient in several 
circumstances. This chapter details those requirements.

(NOTE: See chapter 4 regarding consent for minors, 
chapter 10 when the procedure is experimental or involves 
an investigational drug or device, and chapter 13 regarding 
pregnant patients and newborns.)

II. USE OF ORGANS, TISSUES AND FLUIDS

The California Supreme Court has determined that, prior 
to consenting to treatment, patients have the right to be 
informed of any potentially conflicting interests (for example, 
medical research or economic interests) that a physician 
may have related to the treatment.

In Moore v. Regents of the University of California, 51 
Cal.3d 120 (1990), cert. den., 499 U.S. 936 (1991), Mr. 
Moore sued the University of California, his treating 
physicians, and others over their use of blood and tissues, 
removed from him and subsequently used without his 
consent, to develop a patented cell line. Among the claims 
made in his lawsuit, Mr. Moore asserted that he had a 
property interest in the blood and tissues that had been 
removed and that he should share in any profits realized 
from the cell line.

In its decision, the Supreme Court rejected the contention 
that patients maintain an ownership interest in organs and 
tissues removed from them during surgery, fearing the 
impact that such a result would have on medical research. 
However, the Supreme Court nevertheless recognized that 
Mr. Moore might have a legitimate complaint in at least 
one respect:

... This cause of action can properly be characterized 
either as the breach of a fiduciary duty to disclose facts 
material to the patient’s consent or, alternatively, as the 
performance of medical procedures without first having 
obtained the patient’s informed consent. (Op. cit. supra, 
at p. 129.)

The court rested its decision on the obligation of physicians 
to provide complete information to patients about their 
medical treatment. It noted that physicians not only have 
the obligation to inform patients of medical risks and 
benefits but that, under California law, they are required to 
notify patients when they may stand to gain economically 
from the patient’s treatment.

... [A] physician who treats a patient in whom he also has 
a research interest has potentially conflicting loyalties. 
This is because medical treatment decisions are made 
on the basis of proportionality — weighing the benefits to 
the patient against the risks to the patient … A physician 
who adds his own research interests to this balance may 
be tempted to order a scientifically useful procedure 
or test that offers marginal, or no, benefits to the 
patient. The possibility that an interest extraneous to the 
patient’s health has affected the physician’s judgment is 
something that a reasonable patient would want to know 
in deciding whether to consent to a proposed course 
of treatment. (Emphasis in original.) (Op. cit. supra, at 
p. 130.) 

Moore requires disclosure of research or economic 
interests, if any, related to noncomplex procedures for 
which informed consent itself is not required.

While the disclosure of conflicting interests is the obligation 
of the patient’s treating physician (not the hospital), CHA 
Form 1-1, “Consent to Surgery or Special Procedure” and 
CHA Form 1-2, “Informed Consent to Surgery or Special 
Procedure,” specifically address the patient’s right to 
information about medical research or other potentially 
conflicting interest that the physician may have related to 
the patient’s treatment.
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III. BLOOD TRANSFUSIONS

As discussed in chapter 2, California law imposes a 
duty on the patient’s physician to obtain the patient’s 
informed consent for a complex procedure. In the past, 
blood transfusions were not generally viewed as complex 
procedures requiring the patient’s specific informed 
consent. At the time of the AIDS epidemic, however, 
concern focused on transfusions and the process for 
obtaining the patient’s consent to them. As a precautionary 
measure, hospitals may wish to view blood transfusions 
as complex procedures and require the patient’s 
informed consent.

In addition, Health and Safety Code Section 1645 requires 
that patients be given the brochure, “A Patient’s Guide 
to Blood Transfusion” (CHA Appendix 4-A), whenever 
there is a reasonable possibility that a transfusion will 
be recommended (see B. “Paul Gann Blood Safety Act,” 
below). 

(See III. “Refusal of Blood Products,” page 6.4, if a patient 
refuses a recommended blood transfusion.)

A. Recommended Procedure

Whenever it seems likely that a patient will need a blood 
transfusion, the physician should discuss this matter with 
the patient beforehand and obtain the patient’s informed 
consent. The discussion should include the risks and 
benefits of transfusion, the alternatives to the transfusion, 
risks of declining a transfusion, and the possibility of 
directed donations and autologous transfusions, where 
this is feasible and available. This discussion should be 
documented, either by means of the physician’s signed 
note in the patient’s medical record which recounts the 
substance of the discussion with the patient, or, if preferred, 
by a consent form signed by the patient.

“Consent to Surgery or Special Procedure” (CHA Form 1-1) 
and “Informed Consent to Surgery or Special Procedure” 
(CHA Form 1-2) contain information regarding transfusions 
and a paragraph for transfusion consent. (A hospital may 
use these clauses on a separate form to document consent 
to transfusions unrelated to surgery or other invasive 
procedures.) The information contained in these forms does 
not, however, substitute for the information required to be 
given to patients under the Paul Gann Blood Safety Act.

B. Paul Gann Blood Safety Act

The Paul Gann Blood Safety Act [Health and Safety Code 
Section 1645] imposes specific obligations on physicians 
and podiatrists to provide information about transfusions of 

“autologous blood” (which is defined to include, without 

being limited to, predonation, intraoperative autologous 
transfusion, plasmapheresis and hemodilution) to a 
patient when there is a reasonable possibility that a blood 
transfusion may be necessary as a result of a medical or 
surgical procedure. This portion of the informed consent 
process may be delegated to other health care providers as 
described below. There is no legal authority for a physician 
to delegate the rest of the informed consent discussion, 
such as discussion regarding risks involved in transfusions 
(transfusion reactions), alternatives, and risks of declining 
a transfusion.

STANDARDIZED WRITTEN SUMMARY

The physician or podiatrist must use the standardized 
written summary developed by the California Department 
of Public Health (CDPH) to inform patients of the positive 
and negative aspects of receiving autologous blood and 
directed or nondirected homologous blood from volunteers. 
Physicians and podiatrists must use this summary; no 
other information or pamphlet will satisfy the physician’s 
obligation under this law.

A nurse practitioner, certified nurse midwife, or physician 
assistant may provide the information to the patient if the 
nurse practitioner, certified nurse midwife, or physician 
assistant is licensed in California and is authorized to order 
a blood transfusion.

This summary is entitled “A Patient’s Guide to Blood 
Transfusion” (CHA Appendix 4-A) and is available in English 
and Spanish from the Medical Board of California at www.
mbc.ca.gov/publications/brochures/blood_transfusions.
aspx. The summary can also be obtained by faxing a 
request to (916) 263-2479.

DOCUMENTATION

The physician (or podiatrist, nurse practitioner, certified 
nurse midwife, or physician assistant, if qualified) must 
note in the patient’s medical record that the standardized 
written summary was given to the patient or the patient’s 
legal representative. The hospital should verify that this 
documentation is in the patient’s medical record. The 
hospital may, of course, use a form for this purpose. This 
is a matter of institutional preference. The “Transfusion 
Information Form” (CHA Form 4-1) has been developed 
for this purpose. (NOTE: CHA Form 4-1 is not an informed 
consent form for a blood transfusion; its sole purpose is to 
satisfy the documentation requirement of Health and Safety 
Code Section 1645.) For hospitals that use a consent form 
for blood transfusions, modification of that form to include 
the physician’s statement and signature is acceptable.

http://www.mbc.ca.gov/publications/brochures/blood_transfusions.aspx
http://www.mbc.ca.gov/publications/brochures/blood_transfusions.aspx
http://www.mbc.ca.gov/publications/brochures/blood_transfusions.aspx
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TIME FOR PREDONATION

The law requires a physician or podiatrist to allow 
adequate time before surgery for the patient to arrange for 
predonation, unless there is a life threatening emergency, 
there are medical contraindications, or the patient waives 
the right of predonation [Health and Safety Code Section 
1645].

IV. HIV TESTING BY HEALTH CARE PROVIDERS

California law establishes special requirements for 
consent to HIV tests and the disclosure of HIV test results. 

“HIV test” is defined as any clinical test, laboratory or 
otherwise, used to identify HIV, a component of HIV, or 
antibodies or antigens to HIV [Health and Safety Code 
Section 120775(c)]. California law also has very strict 
laws governing the confidentiality of HIV test results. (See 
chapter 8 for more information.)

Providers should remember that a positive result to an 
HIV test must be reported to the local health officer (see 
chapter 18).

A. Consent to Testing

REQUIRED INFORMATION

Prior to ordering an HIV test, a “medical care 
provider” must:

1. Inform the patient that the test is planned,

2. Provide information about the test to the patient,

3. Inform the patient that there are numerous treatment 
options available for a person who tests positive for 
HIV and that a person who tests negative for HIV 
should continue to be routinely tested, and

4. Advise the patient that he or she has the right to 
decline the test.

[Health and Safety Code Section 120990(a)]

There are additional disclosure requirements if the patient 
is pregnant (see C. “Blood Testing of Pregnant Women,” 
page 13.2). The disclosure requirements do not apply 
to a clinical laboratory [Health and Safety Code Section 
120990(i)].

NOTE: The term “medical care provider” is not defined 
in this law but is defined elsewhere to mean a health care 
professional licensed under Division 2 of the Business and 
Professions Code (e.g., physicians, dentists, nurses and 
other individual professionals) [Health and Safety Code 
Section 109278(b)].

EXCEPTION

The disclosure requirement above does not apply when a 
patient independently requests an HIV test from a medical 
care provider [Health and Safety Code Section 120990(b)]. 
If the patient independently requests the test, the provider 
should document that fact in the medical record. It is not 
clear what “independently requesting” an HIV test means. 
The sponsors of this language in the law meant it to mean 
patients who proactively request an HIV test from their 
physician, rather than the physician recommending to the 
patient that the test be run.

Alternatively, a provider may wish to give the disclosures to 
all patients, whether the provider suggested the test or the 
patient requested it. CHA has developed the form “Consent 
for the HIV Test” (CHA Form 23-1) that includes the 
information that must be disclosed to patients. The provider 
may give this form to all patients who undergo HIV testing 
(regardless of who initially suggested the test), and put a 
copy of the signed form in the patient’s medical record to 
fulfill the documentation requirements.

B. Informed Consent

The law states that, except for tests ordered in connection 
with the required disclosures described above, no person 
shall “administer” an HIV test unless the patient or his 
or her parent, guardian, conservator, or other person 
authorized to make health care decisions for the patient 
has provided informed consent to the test. It is not clear 
what this provision means. The sponsors of this language 
in the law said that they meant it to apply in cases where 
a person who was not a health care provider was taking 
the sample from the patient to test using a home test kit or 
to send to a mail-order lab for HIV testing. They intended 
the law to prohibit this without the test subject’s informed 
consent. However, it may also apply to instances where the 
patient lacks capacity to make his or her own health care 
decisions, and consent is provided by a legal representative.

In these cases, the patient or the patient’s legal 
representative may provide consent orally or in writing. 
The person “administering” the HIV test must maintain 
documentation of consent in the patient’s medical 
record. This may be accomplished by having the patient 
or legal representative sign a consent form or by having 
the ordering practitioner make a note in the medical 
record. (See below for information on who may be a legal 
representative of a patient for purposes of consenting to an 
HIV test.) [Health and Safety Code Section 120990(c)]

CHA has developed the form “Consent for the HIV Test” 
(CHA Form 23-1) to include the information that must 
be disclosed to patients. This form should be used only 
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when the test is performed for purposes other than testing 
donated blood since a different form is required to be used 
by blood banks and plasma centers.

Since this consent form contains medical information, 
it should be reviewed by an appropriate medical staff 
committee or designated physician prior to use in 
the hospital.

DOCUMENTING REFUSALS

If a patient declines an HIV test, the medical care provider 
must note that fact in the patient’s medical record [Health 
and Safety Code Section 120990(a)].

MINORS 12 AND OLDER

A minor 12 years of age or older who may have come 
into contact with a communicable disease may consent 
to medical care related to the diagnosis or treatment of 
the disease, if it is a disease that is required by law to be 
reported to the local health officer, or for a related sexually 
transmitted disease as determined by CDPH. Both AIDS 
and HIV infection are required by law to be reported 
[Family Code Section 6926; Health and Safety Code 
Sections 120250 and 121022; Title 17, California Code of 
Regulations, Sections 2500 and 2641.30-2643.20]. 

The California Office of AIDS has taken the position, in 
connection with its operation of alternative testing sites, 
that Family Code Section 6926 gives a minor 12 years 
of age or older the legal capacity to consent to the HIV 
test. Taken together, these authorities suggest that minors 
age 12 or older have the legal authority to consent to the 
HIV test.

Care must be taken when applying this principle in 
particular situations. It is important to determine that a 
minor consenting to the HIV test is competent to give 
his or her consent — i.e., that the minor is sufficiently 
knowledgeable and mature to appreciate the nature and 
consequences of his or her decision (see “Capacity to 
Consent,” page 4.12). Given these concerns, except in 
those instances in which the minor has indicated that 
privacy is a primary concern and it is clear that the minor 
has an appreciation of AIDS and of the HIV test, the health 
care provider may wish to recommend that a parent or 
guardian be involved in the decision whether to consent 
to the HIV test. At the same time, when a minor 12 years 
or older initiates the test request, indicates his or her 
preference not to involve a parent or guardian, and shows 
appreciation of the issues involved, the minor is entitled to 
consent to the test. Conversely, if a minor age 12 or older 
refuses the HIV test, that refusal should be respected even 
if the parent or guardian wants the minor to be tested, if the 
minor appreciates the issues and consequences.

The minor’s parents or guardian are not liable for payment 
for HIV testing or treatment [Family Code Section 6926(c)]. 
Providers should establish procedures to ensure that 
parents do not receive a bill for this service, unless 
authorized by the minor in writing. The law does not 
specify who is responsible for payment. (See C. “Financial 
Responsibility for Treatment of Minors,” page 4.2.)

ADULTS LACKING CAPACITY AND MINORS UNDER 12

The law is clear that a minor is not authorized to consent to 
HIV testing if he or she is under 12 years of age [Health and 
Safety Code Section 121020(a)].

When an individual is under 12 years of age or, as a result 
of his or her mental or physical condition, or lack of maturity, 
lacks the capacity to consent to the HIV test and the test 
is necessary to render appropriate care or to practice 
preventative measures, written consent may be obtained 
from persons lawfully authorized to make health care 
decisions for the individual [Health and Safety Code Section 
121020(a)(1)]. This includes agents appointed in a power 
of attorney for health care (unless the power of attorney 
for health care expressly denies the agent the right to 
consent to an HIV test), parents of minors (see “Minors 12 
and Older,” page 5.4), and conservators and guardians 
who have been authorized by the court to make health 
care decisions for the patient. Where appropriate, this may 
also include an adult patient’s closest available relative 
(see G. “Family Members,” page 3.24, for a discussion of 
the basis for relying upon consent from a patient’s closest 
available relative). CHA Form 23-1, “Consent for the HIV 
Test” may be used to document consent. The patient’s lack 
of capacity and the necessity for the test result should be 
documented in the medical record.

FOSTER CHILD/DEPENDENT CHILD OF THE COURT/
INFANT IN TEMPORARY CUSTODY

A parent of a child who is a dependent of the juvenile 
court (foster child) continues to have the legal authority to 
consent to HIV testing, if the child is under 12 years of age. 
In addition, a court or social worker may be able to consent, 
as described below.

If the subject of the HIV test is a minor adjudged to be a 
dependent child of the court (foster child) under Welfare 
and Institutions Code Section 360, written consent for 
the test may be obtained from the court pursuant to its 
authority under Welfare and Institutions Code Sections 362 
or 369. The hospital should obtain a copy of the court’s 
order in these cases.

If the subject of an HIV test is an infant who is less than 12 
months of age who has been taken into temporary custody 
under Welfare and Institutions Code Section 305 et seq. 
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or who has been, or has a petition filed with the court to 
be, adjudged a dependent child of the court under Welfare 
and Institutions Code Section 360, the social worker may 
provide written consent for an HIV test to be performed 
when the infant is receiving medical care pursuant to 
Welfare and Institutions Code Section 369, if all of the 
following have occurred:

1. The attending physician determines that HIV testing is 
necessary to render appropriate care to the infant and 
documents that determination. When deciding whether 
HIV testing is necessary, the physician must consider 
appropriate factors, either known to the attending 
physician or provided to the attending physician by 
the social worker, including, but not limited to, whether 
the infant has a parent with a history of behavior that 
places the parent at an increased risk of exposure to 
HIV, or whether the infant is a victim of sexual abuse, 
which has placed the child at risk of exposure to HIV.

2. The social worker provides known information 
concerning the infant’s possible risk factors regarding 
exposure to HIV to the attending physician.

3. The social worker has made reasonable efforts to 
contact the parent or guardian but was unable to do 
so, and the social worker has documented his or her 
efforts to contact that person.

The attending physician and the social worker must 
comply with all state and federal confidentiality laws to 
protect the privacy interests of both the infant and the 
biological mother.

If an infant tests positive for HIV in a test performed under 
this law, the social worker must provide the physician any 
available contact information for the biological mother for 
purposes of reporting the HIV infection to the local health 
officer (see chapter 20).

If an infant tests positive for HIV in a test performed under 
this law, and the physician determines that immediate HIV 
medical care is necessary to render appropriate care to 
that infant, the provision of HIV medical care is considered 
emergency medical care under Welfare and Institutions 
Code Section 369(d). In such cases, care may be provided 
without a court order and upon the authorization of the 
social worker. 

DECEASED PATIENT

The law does not directly authorize anyone to consent to 
the testing of a cadaver except in the context of an autopsy, 
organ donation, scientific investigation or in case of an 
occupational exposure. If the need for an HIV test outside 
of these circumstances arises, the hospital should consult 
its legal counsel. [Health and Safety Code Sections 120990 
and 121020(b)]

OCCUPATIONAL EXPOSURES

Testing may in some instances be performed even without 
the patient’s consent where there has been a significant 
exposure of health care personnel to potentially infectious 
materials. (See D. “Testing in Instances of Occupational 
Exposure,” page 5.7, for the procedure for testing under 
these circumstances.)

CRIMINAL DEFENDANTS AND INMATES OF 
CORRECTIONAL INSTITUTIONS

The law allows involuntary testing of criminal defendants 
and inmates of correctional institutions in the 
following instances:

1. Every person, including a juvenile, who is convicted 
of certain sexual offenses must be ordered by the 
court to submit to a blood or oral mucosal transudate 
saliva test for evidence of antibodies to the probable 
causative agent of AIDS within 180 days of the date of 
conviction [Penal Code Section 1202.1]. A hospital that 
performs an HIV test pursuant to a court order under 
Penal Code Section 1202.1 must disclose the results 
of the test to the clerk of the court ordering the test. 
The court will then disclose the results to the California 
Department of Justice and the local health officer. The 
local health officer will then disclose the results to 
the test subject and, where requested, to the victim, 
but only after professional counseling is provided, as 
appropriate. 

2. Defendants (including minors) charged with certain 
crimes involving sexual offenses and certain other 
arrestees are subject to testing for HIV, AIDS-related 
conditions and other communicable diseases 
pursuant to court order if a peace officer, custodial 
officer, firefighter, emergency medical personnel or 
specified nonsworn employees of law enforcement 
agencies have been exposed to a defendant’s or 
arrestee’s blood or bodily fluids [Health and Safety 
Code Sections 121050-121065]. A forensic scientist 
or employee who is exposed may also petition a court 
for an order for testing. Prior to the filing of a petition 
for court-ordered testing, a health care provider must 
attempt to obtain the voluntary informed consent of 
the arrestee (or the authorized legal representative) to 
perform a test for HIV, hepatitis B, and hepatitis C. The 
voluntary informed consent must be in writing. CHA 
Form 23-1, “Consent for the HIV Test,” may be used to 
comply with this requirement. If the arrestee declines to 
consent, the peace officer, custodial officer, firefighter, 
emergency medical personnel or nonsworn employee 
of a law enforcement agency petitioning the court 
must obtain a written certification by a health care 
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professional that an exposure, including the nature and 
extent of the exposure, has occurred. 

Testing must be performed on specimens of blood 
withdrawn from the defendant in a medically approved 
manner. Only a physician, registered nurse, licensed 
vocational nurse, licensed medical technician or 
licensed phlebotomist may withdraw blood for these 
purposes. The court’s order should specify the tests 
to be performed and designate the persons to whom 
disclosure of the results may be made. The test results 
must be sent to the designated recipients with the 
following disclaimer: 

The tests were conducted in a medically approved 
manner. Persons receiving this test result should 
continue to monitor their own health and should consult 
a physician as appropriate. Recipients of these test 
results are subject to existing confidentiality protections 
for any identifying information about HIV, hepatitis B, or 
hepatitis C test results. Medical information regarding 
the HIV, hepatitis B, or hepatitis C status of the source 
patient shall be kept confidential and may not be further 
disclosed, except as otherwise authorized by law.

The peace officer, custodial officer, firefighter, 
emergency medical personnel or nonsworn employee 
of a law enforcement agency who was exposed 
must also be informed of the penalties for unlawful 
disclosure of medical information about the defendant/
arrestee pursuant to Health and Safety Code Section 
120980. In some cases, the subject of the HIV test 
must be asked if he or she wishes to know the results, 
and must sign a form if he or she does not wish to be 
informed [Health and Safety Code Section 121056(c)
(2) and 121060(c)(2)]. An arrestee’s refusal to sign the 
form is deemed to be a refusal to be informed of the 
test results.

3. Adults or minors charged with any crime are subject 
to testing when, at the request of a victim of the crime, 
a court finds that there is probable cause to believe 
that the accused committed the crime and that blood, 
semen or other bodily fluid capable of transmitting HIV 
has been transferred from the accused to the victim. 
Testing in such cases may be performed only by the 
local health officer as specified in a search warrant 
issued by the court. [Penal Code Section 1524.1]

4. Inmates of correctional institutions and other persons 
in custody or on probation or parole are subject 
to testing for hepatitis B and C and HIV under 
circumstances where there is a significant risk that HIV 
was transmitted. The test may be ordered by the chief 
medical officer of a correctional institution (subject to 
review by the superior court). [Penal Code Sections 
7500-7554]

EXCEPTIONS: WHEN INFORMED CONSENT IS NOT 
REQUIRED

The law allows testing without the patient’s informed 
consent in the following cases:

1. A test performed at an alternative testing site. (The 
individual’s consent is still required, but to preserve that 
person’s anonymity, no consent form need be signed.)

2. Testing performed to determine the suitability of organs 
or tissue donated pursuant to the Uniform Anatomical 
Gift Act (see “Other Rules,” page 14.10).

3. A test ordered by a medical examiner or other 
physician on a cadaver when an autopsy is performed.

4. Testing performed as part of a scientific investigation 
conducted either by medical researchers operating 
under institutional review board approval or by CDPH 
under a protocol for unlinked testing. The testing must 
be anonymous with the individual’s name and other 
identifying information removed so the test results will 
not be linked to a particular individual in the study.

5. Where a health care worker has been exposed to the 
potentially infectious materials of a patient, provided 
that strict procedures for attempting to obtain consent 
and testing are followed. These procedures are 
described in D. “Testing in Instances of Occupational 
Exposure,” page 5.7.

[Health and Safety Code Section 120990]

C. Informing the Patient of Test Results

The provider who orders or administers the test must 
ensure that the patient receives timely information and 
counseling, as appropriate, to explain the test results and 
the implications for the patient’s health. 

If the patient tests positive for HIV infection, the provider 
must inform the patient that there are numerous treatment 
options available and identify follow-up testing and care 
that may be recommended, including contact information 
for medical and psychological services. In addition, the 
provider must warn the patient about the dangers of 
contagion and counsel the patient about precautionary 
measures to prevent the spread of the disease to others 
[Reisner v. Regents of the University of California, 31 Cal.
App.4th 1195 (1995)].

If the patient tests negative for HIV infection and is known 
to be at high risk for HIV infection, the provider must: 

1. Advise the patient of the need for periodic retesting, 

2. Explain the limitations of current testing technology 
and the current window period for verification of 
results, and
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3. Provide information about methods that prevent or 
reduce the risk of contracting HIV, including, but not 
limited to, preexposure prophylaxis and postexposure 
prophylaxis, consistent with guidance of the Centers 
for Disease Control and Prevention. 

The provider may offer prevention counseling or a referral to 
prevention counseling.

D. Testing in Instances of Occupational Exposure

California law provides a “narrow exposure notification 
and information mechanism” to permit health care 
personnel and first responders who have experienced a 
significant exposure to a patient’s blood or other potentially 
infectious materials, to learn of the patient’s HIV or 
other communicable disease status [Health and Safety 
Code Sections 120260-120263]. These laws establish 
a procedure whereby an exposed individual may have a 
source patient’s blood, tissue or other material tested for 
HIV or other communicable diseases even though the 
patient refuses testing. The sample to be tested may have 
been collected before the exposure or afterwards. There 
must be a lawful reason for collecting the sample, besides 
for testing under this law. 

This procedure is not the exclusive means for conducting 
communicable disease testing in connection with 
occupational exposures. It merely complements existing 
law by creating a testing mechanism where the patient 
refuses to be tested and other means are not available. 
[Health and Safety Code Section 120260.5]

The University of California, San Francisco maintains a 
National HIV/AIDS Clinicians’ Consultation Center, including 
a hotline for clinicians who need advice on treating 
patients who have suffered occupational exposures to 
blood or other bodily fluids. Visit www.nccc.ucsf.edu for 
more information.

DEFINITIONS

“Attending physician of the source patient” is any 
physician who provides health care services to the source 
patient and includes any of the following:

1. The private physician of the source patient; 

2. The physician primarily responsible for the patient who 
is undergoing inpatient treatment in a hospital; or

3. A registered nurse or licensed nurse practitioner who 
has been designated by the attending physician of the 
source patient.

NOTE: It is recommended that hospitals specify in 
their policies and procedures whether, and under what 

circumstances, registered nurses and/or licensed nurse 
practitioners they employ may be designated by the 

“attending physician of the source patient” for purposes of 
this law.

“Available blood or patient sample” means blood or other 
tissue or material that was legally obtained in the course 
of providing health care services, and is in the health 
care provider’s possession prior to release of the source 
patient from the physician’s or other provider’s facility. The 
blood or other sample may have been collected prior to 
the exposure.

“Certifying physician” means any physician consulted 
by the exposed individual for the exposure incident. A 
certifying physician must have demonstrated competency 
and understanding of the applicable guidelines or 
standards of the Division of Occupational Safety and Health 
(Cal/OSHA). The law does not specify how this competency 
may be demonstrated.

“Communicable disease” is any disease transferable 
through the exposure incident, as determined by the 
certifying physician.

“Exposed individual” includes any individual health care 
provider, first responder or any other person (including any 
employee, volunteer or contracted agent of any provider) 
who is exposed, within the scope of his or her employment, 
to the blood or other potentially infectious materials of a 
source patient.

“First responder” means a police officer, firefighter, rescue 
worker and any other person who provides emergency 
response, first aid care or other medically-related 
assistance, either in the course of the person’s 
occupational duties or as a volunteer.

“Health care provider” is also broadly defined to include 
the following persons and entities:

1. Licensed and certified health personnel, including 
physicians, nurses and other health personnel who 
work in hospitals;

2. Clinics, health dispensaries and health facilities, 
including hospitals;

3. Employees, volunteers or contracted agents of 
Knox-Keene health care service plans; and

4. Professional students of any of the above.

“Other potentially infectious materials” means body 
fluids identified by Cal/OSHA as potentially capable of 
transmitting a communicable disease. As defined in Cal/
OSHA regulations, these may include: semen, vaginal 
secretions, cerebrospinal fluid, synovial fluid, pleural fluid, 
pericardial fluid, peritoneal fluid, amniotic fluid, saliva in 

http://www.nccc.ucsf.edu
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dental procedures, any other body fluid that is visibly 
contaminated with blood such as saliva or vomitus, and all 
body fluids in situations where it is difficult or impossible 
to differentiate between body fluids such as emergency 
response; any unfixed tissue or organ (other than intact 
skin) from a human (living or dead); and any of the following, 
if known or reasonably likely to contain or be infected: cell, 
tissue or organ cultures, from humans or experimental 
animals; blood, organs, or other tissues from experimental 
animals; or culture medium or other solutions. [Title 8, 
California Code of Regulations Section 5193(b)]

“Significant exposure” means direct contact with the 
blood or other potentially infectious materials of a patient 
in a manner that, according to applicable Cal/OSHA 
guidelines, is capable of transmitting a communicable 
disease. (See Title 8, California Code of Regulations, 
Section 5193 for Cal/OSHA guidelines.)

“Source patient” means a person receiving health care 
services whose blood or other potentially infectious material 
has been the source of a significant exposure to an 
exposed individual.

PROCEDURES FOR TESTING AND RELEASE OF TEST 
RESULTS

As a precondition, the exposed individual and the health 
care facility must be in substantial compliance with 
the guidelines of Cal/OSHA and CDPH. If the exposed 
individual and the health care facility are in substantial 
compliance with Cal/OSHA guidelines, then testing and 
release of test results can be done, provided the following 
procedure is followed.

Request for Evaluation

First, the person who has been exposed to potentially 
infectious materials of a patient while rendering health 
care services must request evaluation by a physician to 
determine if the exposure was significant. The request must 
be made in writing within 72 hours of the exposure.

Evaluation and Certification of Exposure

A physician must then evaluate and certify the significance 
of the exposure, including its nature and extent. The 
certification must be made in writing within 72 hours of 
the request.

Exposed individuals, including physicians, may not 
certify their own exposures as significant, but employing 
physicians may certify the exposure of their employees.

Required Counseling

The exposed individual must be counseled about: 

1. The likelihood of transmission, 

2. The limitations of the testing performed, 

3. The need for follow-up testing, and 

4. The procedures to be followed regardless of whether 
the source patient has a communicable disease. 

The hospital’s policy should specify who is responsible for 
counseling the exposed individual.

Baseline Testing

The exposed individual must be tested for the applicable 
communicable disease(s). The results of the testing must 
be confirmed as negative before testing an available 
sample from the source patient without the source 
patient’s consent. (See “Testing Where Source Patient’s 
Communicable Disease Status is Unknown,” page 5.9.)

The law does not appear to require the exposed 
individual to be tested if he or she only wants to know 
if the source patient has a communicable disease (as 
opposed to wanting an available sample to be tested). 
(See “Release of Known Communicable Disease Positive 
Status,” page 5.8.)

Notice to Source Patient’s Attending Physician

Within 72 hours of certifying the exposure as significant, the 
certifying physician must provide the written certification to 
the attending physician of the source patient. 

The certifying physician must also ask whether the source 
patient has tested positive or negative for a communicable 
disease and if a blood or other patient sample is available.

Response

The source patient’s attending physician must respond 
to the certifying physician’s request for information within 
three working days.

Release of Known Communicable Disease Positive 
Status

If the source patient is already known to be positive for 
a communicable disease, the attending physician must 
try to obtain the source patient’s consent to release this 
information to the exposed individual.

If the source patient refuses or cannot be contacted, the 
attending physician of the source patient may tell the 
exposed individual of the source patient’s communicable 
disease status as soon as possible after certification of the 
exposure as significant.
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Consent for release is not required if the exposed individual 
is a treating health care provider or an employee or agent of 
the treating health care provider who provides direct patient 
care and treatment [Health and Safety Code Section 
121010(b) and (c)].

Testing Where Source Patient’s Communicable Disease 
Status is Unknown

If the source patient’s communicable disease status is not 
known and blood or other patient samples are available, 
and if the exposed individual has tested negative on a 
baseline test for communicable disease, then the source 
patient must be given the opportunity to consent to a test 
for communicable diseases as follows.

Within 72 hours after receiving written certification of a 
significant exposure, an attending physician of the source 
patient must do all of the following:

1. Notice to Source Patient. The attending physician 
must make a good faith effort to notify the source 
patient, or the patient’s authorized legal representative, 
of the significant exposure. This effort includes, but 
is not limited to, an effort to locate the patient by 
telephone or by certified first class mail. The efforts to 
contact the source patient, and the results of these 
efforts, must be documented in the source patient’s 
medical record. If the source patient or the legal 
representative cannot be contacted after a good faith 
effort, it may be treated as if the source patient has 
refused to be tested. An inability of the source patient 
to provide informed consent constitutes a refusal of 
consent if all the following are met:

a. The source patient has no authorized 
legal representative.

b. The source patient is incapable of giving consent.

c. In the opinion of the attending physician, it is likely 
that the source patient will be unable to grant 
informed consent within the 72-hour period during 
which the physician is required to respond to the 
certifying physician’s request for information.

2. Attempt to Obtain Consent. If the source patient 
or legal representative is contacted, the attending 
physician must attempt to get the voluntary written 
informed consent to communicable disease testing of 
the source patient or on any available blood or tissue 
of the source patient. The voluntary informed consent 
must be in writing.

The exposed individual is prohibited from directly 
seeking consent to testing from the source patient. If 
the source patient is deceased, consent to perform a 
test for a communicable disease on any blood or other 

sample of the source patient legally obtained in the 
course of providing health care services at the time of 
the exposure is deemed granted.

3. Consent Refused. If the source patient or authorized 
legal representative refuses consent to test for a 
communicable disease, available blood or other 
patient samples may be tested anyway. The source 
patient or legal representative must be informed that 
an available sample will be tested despite the refusal 
and that the exposed individual will be informed of the 
result only if he or she wishes to know this information. 
CHA has developed a form, “Refusal to Consent to 
Communicable Disease Testing/Refusal to Receive 
Results of Communicable Disease Testing” (CHA Form 
23-2) that may be used to document the patient’s 
refusal of consent.

4. Right Not to Know Communicable Disease Test 
Results. If, after being given the option of receiving 
the test results or not, the source patient refuses to 
consent to the communicable disease testing and 
refuses to learn the results of the testing, the patient 
must sign a form documenting this refusal. CHA Form 
23-2, “Refusal to Consent to Communicable Disease 
Testing/Refusal to Receive Results of Communicable 
Disease Testing,” can be used to fulfill this requirement. 
Refusal to sign this form is deemed to be refusal to be 
informed of the communicable disease test results.

Communicable disease test results may be placed in 
the source patient’s medical record only if the patient 
has given written consent to be informed of the 
test results.

If the source patient or legal representative refuses 
to be informed of the test results, the test results 
may only be provided to the exposed individual in 
accordance with Cal/OSHA regulations.

5. Patient’s Identity Encoded. The source patient’s 
identity must be encoded in the communicable disease 
test result record.

6. Counseling and Referral. The attending physician 
must provide the source patient with medically 
appropriate pretest counseling and refer the source 
patient to appropriate post-test counseling and 
follow-up if necessary. This must be done whether or 
not the source patient consents to testing.

INFORMING THE EXPOSED INDIVIDUAL

If an exposed individual is informed of the communicable 
disease status of a source patient under this law, the 
exposed individual must be informed that he or she is 
subject to existing confidentiality protections for any 
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identifying information about the test results. This includes 
informing the exposed individual about the need to keep 
the test results and the identity of the source patient 
confidential and the penalties for violating these laws. 

This law does not permit the identity of the source patient 
to be disclosed to the exposed individual. However, in 
many, if not most, instances, the exposed individual will 
already know who the source patient is. Nevertheless, 
the health care provider should not reveal or confirm the 
identity of the source patient.

COSTS OF TESTING AND COUNSELING

The cost for testing and counseling of the exposed 
individual and the source patient must be paid for by the 
exposed individual’s employer, if any. The employer who 
directs and controls the exposed individual must also pay 
for the costs of postexposure evaluation and follow-up as 
required by Cal/OSHA.

If the exposed individual is a volunteer or student, the 
health care provider or first responder who assigned 
a task to the volunteer or student may pay for testing 
and counseling as if the student or volunteer were an 
employee, but is not required to do so. Exposed individuals 
who are not employees of a health facility or health care 
provider are financially responsible for the costs of their 
own post-exposure evaluation, follow-up counseling and 
treatment and the costs of testing and counseling of the 
source patient.

IMMUNITY FROM LIABILITY

A provider who acts in good faith compliance with this 
law is not subject to civil or criminal liability or professional 
disciplinary action for performing a test for HIV or other 
communicable disease on an available sample or for 
disclosing the communicable disease status of the source 
patient to:

1. The source patient;

2. An attending physician of the source patient;

3. The certifying physician;

4. The exposed individual; or 

5. An attending physician of the exposed individual.

Conversely, a provider, first responder or exposed individual 
who willfully performs or allows the performance of an 
HIV or other communicable disease test on a patient that 
results in economic, bodily or psychological harm to the 
patient, without following the procedures set forth in the 
law, is subject to criminal penalties (imprisonment for up to 
a year and/or a fine of up to a $10,000). [Health and Safety 
Code Section 120263]

V. STERILIZATION

A. General Principles

State and federal regulations impose special informed 
consent requirements for certain reproductive sterilizations. 
The regulations apply to elective sterilizations only; that is, 
sterilization for the primary purpose of rendering a person 
permanently incapable of reproducing. The regulations do 
not apply to secondary sterilizations; that is, sterilization 
that is a side effect of an otherwise necessary medical 
procedure. Certain additional restrictions and requirements 
apply when the patient’s treatment costs are reimbursed by 
Medi-Cal or certain other federally-funded programs, such 
as Family PACT.

There is no differentiation under the law between 
sterilization of male or female patients (e.g. vasectomies 
and tubal ligations).

NON-DISCRIMINATION

A hospital or physician that performs sterilization operations 
for contraceptive purposes may not require a patient to 
meet any special nonmedical qualifications that are not 
imposed on patients undergoing other types of procedures. 
Examples of prohibited nonmedical qualifications include 
age, marital status, registered domestic partner status and 
number of natural children. However, this law does not 
prohibit a physician from advising a patient as to whether or 
not sterilization is appropriate.

This law does not prohibit a hospital or doctor from 
imposing requirements related to the physical or mental 
condition of the patient, nor does it affect existing law with 
respect to minors. [Health and Safety Code Sections 1258 
and 32128.10; Title 22, California Code of Regulations, 
Sections 70715(c) and 71515(c)]

B. Hospital Licensing Regulations

“PRIVATE PAY” PATIENTS

Regulations issued by CDPH in Title 22, California Code 
of Regulations, Sections 70037.1, 70707.1-70707.8, and 
70736 apply whenever an elective sterilization is performed 
in a licensed acute care hospital, regardless of the source 
of payment for the procedure.

In its decision in California Medical Association v. Lackner, 
124 Cal.App.3d 28 (1981), the California Court of Appeal 
upheld the authority of CDPH to adopt regulations 
governing sterilizations performed on private patients in 
private hospitals.
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NOTE: Private pay patients seeking elective sterilization 
in a physician’s office (e.g., vasectomy) are not governed 
by the Title 22 requirements. However, other regulations, 
described below, may apply to sterilizations performed in a 
physician’s office.

C. Payer-Related Regulations

MEDI-CAL AND CERTAIN OTHER FEDERALLY-FUNDED 
PATIENTS

A separate set of regulations governs the performance 
of sterilizations reimbursed by Medi-Cal, Family PACT, or 
another U.S. Public Health Service program (e.g. Maternal 
and Child Health or California Children’s Services), including 
contracts and grants administered by the U.S. Public 
Health Service. This does not include Medicare or TRICARE 
patients, unless they are also on Medi-Cal or another U.S. 
Public Health Service program. [Title 22, California Code 
of Regulations, Sections 51163, 51305.1-51305.7 and 
70707.6 and 42 C.F.R. Sections 50.201-50.210] These 
regulations impose additional requirements and restrictions 
which do not apply to private patients, and govern 
sterilizations performed in both inpatient and outpatient 
settings, including physician offices.

The federal regulations and the state regulations that 
apply to Medi-Cal patients are virtually identical. Therefore, 
whenever reimbursement for an elective sterilization is 
sought under a U.S. Public Health Service program (e.g., 
Maternal and Child Health or California Children’s Services) 
or an Office of Human Development Services program 
(Temporary Assistance for Needy Families), hospitals should 
follow the same informed consent requirements that apply 
when reimbursement is sought for Medi-Cal sterilizations.

OTHER FEDERALLY-FUNDED PATIENTS

Sterilizations paid for under the federal Medicare or 
TRICARE programs are not governed by the state Medi-Cal 
regulations or the federal regulations governing certain 
other federally-funded programs. Medicare and TRICARE 
patients should be treated under the “private pay” patient 
regulations that apply to procedures performed in licensed 
acute care hospitals. However, if a Medicare patient is 
also a Medi-Cal beneficiary, the regulations that apply to 
Medi-Cal patients should be followed.

D. Procedures Subject to the Regulations

The private pay patient regulations and the Medi-Cal 
patient regulations apply whenever an elective sterilization 
is performed.

DEFINITION OF ELECTIVE STERILIZATION

The regulations apply to “human reproductive 
sterilization,” which is defined as “any medical treatment, 
procedure or operation, for the purpose of rendering a 
person permanently incapable of reproducing” (emphasis 
added) [Title 22, California Code of Regulations, Sections 
51163 and 70037.1]. Therefore, the rules do not apply 
to sterilizations incident to the provision of an otherwise 
necessary medical procedure. In other words, treatment 
which is not for the purpose of, but results in, sterility (that 
is, “secondary” sterilization), is not subject to the special 
sterilization consent requirements.

HYSTERECTOMY

Special rules apply to hysterectomies (see A. “General 
Principles,” page 5.10). If a hysterectomy is performed for 
the purpose of sterilization, it is subject to the special rules 
that govern hysterectomies as well as to the regulations 
that govern elective sterilizations. However, since it is 
not generally accepted medical practice to perform a 
hysterectomy for the purpose of sterilization, Medi-Cal will 
not reimburse a hysterectomy that is performed for this 
purpose [Title 22, California Code of Regulations, Section 
51305.6(a)].

ELECTIVE STERILIZATION PERFORMED AT THE SAME 
TIME AS EMERGENCY ABDOMINAL SURGERY OR 
PREMATURE DELIVERY

A sterilization that is performed at the same time as 
emergency abdominal surgery or premature or early 
delivery, but is not a necessary incident to the emergency 
abdominal surgery or premature or early delivery, is 
considered elective under the regulations and thus 
is subject to the regulations that apply to “elective” 
sterilizations. 

E. Requirements for Elective Sterilizations

An elective sterilization may be performed only when the 
following conditions are met:

1. Informed consent for the sterilization procedure 
has been obtained from the patient. The regulatory 
provisions that govern who may give informed consent 
are discussed in F. “Persons Who May Give Informed 
Consent for Elective Sterilization,” page 5.12. The 
process and forms that must be used to obtain 
the person’s informed consent are discussed in 
G. “Steps in the Informed Consent Process for Elective 
Sterilizations,” page 5.14.

2. The sterilization consent form has been signed 
by the necessary parties. The requirements that 
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establish who must sign the consent form are 
discussed in F. “Persons Who May Give Informed 
Consent for Elective Sterilization,” below, and in 
G. “Steps in the Informed Consent Process for Elective 
Sterilizations,” page 5.14.

3. The required waiting period has been satisfied. This 
requirement is discussed under “Required Waiting 
Period,” page 5.15.

F. Persons Who May Give Informed Consent for 
Elective Sterilization

COMPETENT PERSONS, INCLUDING PRIVATE PAY AND 
MEDI-CAL PATIENTS

To give informed consent for sterilization, the patient must:

1. Be able to understand the content and nature of the 
informed consent process [Title 22, California Code of 
Regulations, Sections 51305.1(a)(3) and 70707.1(a)(2)]. 
The regulations state that no patient shall be prevented 
from giving informed consent for sterilization by reason 
of mental retardation alone [Title 22, California Code 
of Regulations, Section 70707.3(e)]. This provision 
recognizes that persons with some degree of mental 
retardation may nevertheless be competent to give 
informed consent.

2. Not be in a condition or mental state in which judgment 
is significantly altered, including conditions resulting 
from the influence of alcohol or other substances that 
affect the individual’s state of awareness.

3. Not be in labor, and not less than 24 hours postpartum 
or postabortion.

4. Not be seeking to obtain or obtaining an abortion. 
“Seeking to obtain” means the period of time during 
which the abortion decision and the arrangements for 
the abortion are being made. “Obtaining an abortion” 
means the period of time during which the individual 
is undergoing the abortion procedure, including 
any period during which preoperative medication is 
administered. Sterilization and abortion procedures 
may be performed concurrently, but only when consent 
for the sterilization was not given at a time when an 
abortion decision or arrangements for an abortion were 
made or during the abortion procedure.

5. Be a private patient and 18 years of age or older, or 
under 18 and:

a. Entered into a valid marriage, whether or not 
the marriage was terminated by dissolution 
(see E. “Married or Previously Married Minors,” 
page 4.14);

b. On active duty with the United States Armed 
Services (see D. “Minors on Active Duty With U.S. 
Armed Forces,” page 4.14);

c. Over 15 years old, living apart from his or 
her parents and managing his or her own 
financial affairs (see C. “Self-Sufficient Minors,” 
page 4.13); or

d. Received a declaration of emancipation pursuant 
to Family Code Sections 7120 and 7122 (see 
B. “Emancipation Pursuant to Court Order,” 
page 4.12).

6. Be 21 years of age or older and a Medi-Cal or 
federally-funded patient under a program listed on 
page 5.11.

ADDITIONAL CRITERIA FOR MEDI-CAL AND CERTAIN 
OTHER FEDERALLY-FUNDED PATIENTS

At the time consent is obtained, or at the time the patient 
undergoes an elective sterilization, the patient must not be:

1. A “mentally incompetent individual”; that is, an 
individual who has been declared mentally incompetent 
by a federal, state or local court for any purpose, 
unless the individual has been declared competent for 
specific purposes that include the ability to consent 
to sterilization.

2. An “institutionalized individual”; that is, an individual 
who is:

a. Involuntarily confined or detained, under a civil or 
criminal statute, in a correctional or rehabilitative 
facility, including a mental hospital or other facility 
for the care and treatment of mental illness.

b. Confined, under a voluntary commitment, in a 
mental hospital or other facility for the care and 
treatment of mental illness.

[Title 22, California Code of Regulations, Section 70707.6]

These provisions have not been challenged, yet their 
validity in light of the Conservatorship of Valerie N. decision 
(discussed below) is uncertain. If an incompetent or 
institutionalized patient whose treatment expenses will 
be paid by Medi-Cal or another federally-funded program 
requests sterilization, the hospital should consult its 
legal counsel.

INCOMPETENT PERSONS

In 1978, the California Legislature effectively eliminated 
the statutory authority for the sterilization of incompetent 
persons. It repealed the statute under which these 
sterilizations had previously taken place and enacted 
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Probate Code Section 2356(d), which denied authority for 
the sterilization of a ward or conservatee under the Probate 
Code. No other California statute provided authorization 
for the sterilization of an incompetent person. However, 
in Conservatorship of Valerie N., 40 Cal.3d 143 (1985), 
the California Supreme Court ruled that Probate Code 
Section 2356(d) was constitutionally overbroad and that an 
incompetent person’s right to choose not to bear children 
(even though the decision is made by a surrogate) required 
access to sterilization under appropriate circumstances.

As a consequence of the Valerie N. decision, the California 
Legislature in 1986 enacted Probate Code provisions to 
establish a procedure for the appointment of a limited 
conservator authorized to consent to the sterilization of an 
adult with developmental disabilities. Additionally, Probate 
Code Section 2356(d), which limits the powers of guardians 
and conservators, was amended to deny authority under 
the Probate Code for the sterilization of a minor, even if the 
minor is a ward or conservatee.

The provisions regarding the sterilization of adults with 
developmental disabilities are found in Probate Code 
Sections 1950-1969. The provisions expressly apply only 
to adults with developmental disabilities who are unable 
to consent to sterilization. The provisions require that a 
temporary conservator authorized to consent to sterilization 
be appointed after a court hearing at which all of the 
following are found beyond a reasonable doubt:

1. The individual is incapable of consenting to sterilization 
(i.e., is incapable of making a voluntary decision 
to undergo sterilization after being fully informed 
about, and after fully understanding, the nature and 
consequences of sterilization) and the incapacity is in 
all likelihood permanent.

2. The individual is fertile and capable of procreation 
based on reasonable medical evidence.

3. The individual is capable of engaging in, and is likely to 
engage in, sexual activity at the present or in the near 
future under circumstances likely to result in pregnancy.

4. Either of the following is true:

a. The nature and extent of the individual’s disability, 
as determined by empirical evidence and not 
solely on the basis of a standardized test, renders 
him or her permanently incapable of caring 
for a child, even with appropriate training and 
reasonable assistance.

b. Due to a medical condition, pregnancy or 
childbirth would pose a substantially elevated 
risk to the life of the individual to such a degree 
that, in the absence of other appropriate methods 
of contraception, sterilization would be deemed 

medically necessary for an otherwise nondisabled 
person under similar circumstances.

5. All less invasive contraceptive methods, including 
supervision, are unworkable (even with training and 
assistance), inapplicable or medically contraindicated. 
Isolation and segregation must not be considered a 
less invasive means of contraception.

6. The proposed method of sterilization entails the least 
invasion of the body of the individual.

7. The current state of scientific and medical knowledge 
does not suggest that a reversible sterilization 
procedure or other less drastic contraceptive method 
will shortly be available or that science is on the 
threshold of an advance in the treatment of the 
individual’s disability.

8. The person named in the petition has not made 
a knowing objection to his or her sterilization. An 
individual may be found to have knowingly objected 
to his or her sterilization notwithstanding the inability 
to consent to sterilization as defined in Probate 
Code Section 1951. In the case of a person who is 
nonverbal, has limited verbal ability to communicate, 
or who relies on alternative modes of communication, 
the court must ensure that adequate effort is made to 
elicit the actual views of the individual by a facilitator 
appointed pursuant to Probate Code Section 
1954.5, or by another person with experience in 
communicating with developmentally disabled persons.

A sterilization procedure authorized under Probate Code 
Sections 1950-1969 must not include a hysterectomy 
or castration. If these procedures are determined to be 
necessary regardless of the need for sterilization, pursuant 
to certain reports required by Probate Code Section 
1955, the court may consider the procedures under 
Probate Code Section 2357 (see “Court Order Authorizing 
Treatment of Conservatee,” page 3.18).

A hospital faced with a request to sterilize a 
developmentally disabled adult should consult its 
legal counsel.

NOTE: Neither the Court’s decision in Valerie N. nor the 
Probate Code provisions have any effect on existing 
procedures for elective sterilizations of competent persons. 
This includes adults with developmental disabilities who 
nevertheless are capable of consenting to sterilization.
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G. Steps in the Informed Consent Process for 
Elective Sterilizations

REQUIREMENTS OF INFORMED CONSENT DISCUSSION 
— APPLICABLE TO ALL PATIENTS

A patient has given informed consent only if the person who 
obtained consent for the sterilization procedure:

1. Offered to answer any questions that the patient to be 
sterilized may have had concerning the procedure.

2. Provided the patient with the appropriate sterilization 
booklet published by the California Department of 
Public Health and a copy of the appropriate sterilization 
consent form identified in “Completion of the Consent 
Form After Discussion,” page 5.15.

3. Orally provided all of the following information to the 
patient to be sterilized:

a. Advice that the patient is free to withhold or 
withdraw consent to the procedure at any time 
before the sterilization without affecting the right 
to future care or treatment and without loss of any 
federally-funded program benefits to which the 
patient might otherwise be entitled.

b. A full description of available alternative methods of 
family planning and birth control.

c. Advice that the sterilization is considered irreversible.

d. A thorough explanation of the specific sterilization 
procedure to be performed.

e. A full description of the discomforts and risks that 
may accompany or follow the procedure, including 
an explanation of the type and possible effects of 
any anesthetic to be used.

f. A full description of the benefits or advantages that 
may be expected as a result of the sterilization.

g. Approximate length of hospital stay.

h. Approximate length of time for recovery.

i. Financial cost to the patient.

j. Information indicating whether the proposed 
procedure is established or new.

k. Advice that the sterilization will not be 
performed for at least 30 days, except under 
specified circumstances (see “Required Waiting 
Period,” page 5.15).

l. The name of the physician performing the 
procedure. If another physician is substituted, the 
patient must be notified, prior to administering 

preanesthetic medication, of the operating 
physician’s name and the reason for the change 
in physician.

4. The person who obtains the patient’s consent must 
determine that the sterilization was requested without 
fraud, duress or undue influence, and that the patient’s 
consent was knowingly and voluntarily given.

In the case of substituted consent for an incompetent 
person, as provided for in the Valerie N. case discussed 
above, the same steps should be followed with respect 
to the patient’s conservator who is consenting to 
the sterilization.

PERSONS PARTICIPATING IN THE INFORMED 
CONSENT PROCESS

To assure that the patient receives information necessary 
to give a valid informed consent, the regulations require 
or permit the participation of the following persons 
in the informed consent discussion and review of the 
consent form.

Operating Physician or Physician’s Designee

The informed consent discussion and review of the 
consent form, described above, must be conducted by the 
physician who will perform the sterilization, or by another 
physician. It is preferable that this process be conducted by 
the operating physician. This will help eliminate duplication 
of effort since this physician is required to verify that the 
informed consent requirements were met, once the waiting 
period has passed, at a time shortly before he or she 
performs the sterilization. 

The operating physician or designee who secures consent 
must sign the consent form as soon as the discussion 
with the patient is completed. By signing the consent 
form, the physician or designee certifies that he or she 
has personally:

1. Advised the patient, before the patient signed the 
consent form, that no federal benefits may be 
withheld or withdrawn because of the decision not to 
be sterilized.

2. Explained orally to the patient the information required 
for informed consent as contained on the consent form 
and in the regulations.

3. Determined, to the best of his or her knowledge 
and belief, that the patient appeared mentally 
competent and knowingly and voluntarily consented to 
be sterilized.
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Interpreter

An interpreter must be provided if the patient does not 
understand the language used in the consent form or the 
language used by the person obtaining consent.

If one is provided, the interpreter must certify, by signing 
the consent form, that the interpreter:

1. Transmitted the information and advice presented orally 
to the patient.

2. Read the consent form and explained its contents to 
the patient.

3. Determined, to the best of the interpreter’s knowledge 
and belief, that the patient understood what the 
interpreter told the patient.

Persons to Assist Communication with Disabled Patient

Suitable arrangements, such as assistance of 
specially-trained persons, must be made to ensure that 
the required information listed above and contained on the 
consent form is communicated to a blind, deaf or otherwise 
disabled patient.

Witness of Patient’s Choice

The patient is permitted to have a witness of the patient’s 
choice present when consent is obtained.

Conservator of the Patient

In cases where the sterilization of an incompetent patient 
is permitted under the Valerie N. case, the patient’s 
conservator or another person who is authorized to 
consent on the patient’s behalf will necessarily be involved 
to give informed consent on the patient’s behalf. In addition, 
the conservator must apply for a court order under 
Probate Code Section 2357 (see “Court Order Authorizing 
Treatment of Conservatee,” page 3.18).

COMPLETION OF THE CONSENT FORM AFTER 
DISCUSSION

Use of Approved Forms and Booklets Required

The state has prepared required informational booklets and 
consent forms. Each patient must be given the appropriate 
sterilization consent booklet and sign the appropriate 
sterilization consent form.

The sterilization booklets are “Permanent Birth Control 
for Women” and “Permanent Birth Control for Men.” The 
booklets are available in English and Spanish at www.dhcs.
ca.gov/Pages/PermanentBirthControl.aspx.

The “Consent Form,” PM 330, must be used for all 
federally-funded patients, including Medi-Cal and Family 

PACT. The form may be found at http://files.medi-cal.
ca.gov/pubsdoco/forms.asp. Instructions for completing 
the form and additional information may be found at http://
files.medi-cal.ca.gov/pubsdoco/publications/masters-mtp/
part2/ster_m00i00o03.doc. 

The “Sterilization Consent Form (Non-Federally Funded),” 
PM 284, must be used for private pay patients. It may be 
found at https://www.hhs.gov/opa/sites/default/files/cons
ent-for-sterilization-english-updated.pdf.

If a hysterectomy is performed for sterilization purposes 
(which should occur very rarely, if ever), an appropriate 
hysterectomy informed consent form must be used in 
addition to one of the state mandated sterilization consent 
forms (see VI. “Hysterectomies,” page 5.17).

Signatures Required Before Waiting Period Begins

After the discussion and before the required waiting period 
begins, the appropriate consent form must be signed by:

1. The patient or, as appropriate, the 
patient’s conservator;

2. The interpreter, if any; and

3. The physician who obtained the consent.

REQUIRED WAITING PERIOD

The following waiting period requirements apply after 
the informed consent discussion has been completed 
and the consent form has been signed by the patient or 
conservator, the physician who obtained the patient’s 
consent, and the interpreter, if any.

1. Thirty days, but not more than 180 days, must pass 
after the appropriate sterilization consent form was 
signed by the patient or conservator.

2. An elective sterilization may be performed less than 30 
days after the patient signed the consent form only in 
the following circumstances:

a. A private pay patient voluntarily requests in writing 
that the 30-day waiting period be waived to no 
less than 72 hours.

b. The “elective” sterilization is performed at the time 
of emergency abdominal surgery if:

• The written informed consent was given at 
least 30 days before the intended date of 
sterilization; and

• At least 72 hours have passed since written 
informed consent was given; and

http://www.dhcs.ca.gov/Pages/PermanentBirthControl.aspx
http://www.dhcs.ca.gov/Pages/PermanentBirthControl.aspx
http://files.medi-cal.ca.gov/pubsdoco/forms.asp
http://files.medi-cal.ca.gov/pubsdoco/forms.asp
http://files.medi-cal.ca.gov/pubsdoco/publications/masters-mtp/part2/ster_m00i00o03.doc
http://files.medi-cal.ca.gov/pubsdoco/publications/masters-mtp/part2/ster_m00i00o03.doc
http://files.medi-cal.ca.gov/pubsdoco/publications/masters-mtp/part2/ster_m00i00o03.doc
https://www.hhs.gov/opa/sites/default/files/consent-for-sterilization-english-updated.pdf
https://www.hhs.gov/opa/sites/default/files/consent-for-sterilization-english-updated.pdf
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• The physician describes the emergency 
(for abdominal surgery) on the sterilization 
consent form.

c. The “elective” sterilization is performed at the time 
of premature delivery if:

• The written informed consent was given at 
least 30 days before the expected date of 
delivery; and

• At least 72 hours have passed after written 
informed consent to be sterilized was given; and

• The physician indicates the prior expected date 
of delivery on the sterilization consent form.

NOTE: It is not clear whether the waiting period may 
be waived in the case of an incompetent patient.

PREOPERATIVE COMPLETION OF CONSENT 
PROCEDURES BY OPERATING PHYSICIAN

The informed consent regulations require that “shortly 
before” the sterilization is performed, the operating 
physician (or, for nonfederally-funded patients, the 
operating physician or an alternate physician) must:

1. Inform the patient or conservator that consent may be 
withdrawn at any time. 

2. Advise the patient or conservator that federal benefits 
may not be withheld or withdrawn because of a 
decision not to be sterilized. 

3. Explain orally the information required for informed 
consent, which is contained in the consent form, 
and as required by the regulations. If the operating 
physician (or, for nonfederally-funded patients, the 
operating physician or an alternate physician) was 
the person who gave the initial explanation, then this 
second discussion may be a brief recapitulation of 
the earlier explanation. If the physician’s designee 
or another physician, rather than the operating 
physician (or, for nonfederally-funded patients, the 
operating physician or alternate physician), held the 
original discussion with the patient or conservator, 
then the patient or conservator must be given a 
complete explanation of all the information listed in 
G. “Steps in the Informed Consent Process for Elective 
Sterilizations,” page .

4. Determine, to the best of the physician’s knowledge 
and belief, that the patient appears mentally competent 
and knowingly and voluntarily consents to be sterilized. 
If the patient is not competent, there must be a court 
order for the sterilization pursuant to Probate Code 
Section 2357 (see discussion of Valerie N. case, 
page 5.12).

5. Verify that at least 30 days have passed between 
the date of the individual’s signature on the consent 
form and the date upon which the sterilization will 
be performed or, alternatively, that there has been 
compliance with applicable requirements for: 

a. A shortened waiting period for an elective 
sterilization performed at the time of emergency 
abdominal surgery or premature or early 
delivery; or 

b. A private patient who has signed a waiver (as 
explained above).

The operating physician (or, for nonfederally-funded 
patients, the operating physician or an alternate physician) 
must complete and sign the “Physician’s Statement” on 
the patient’s consent form and thereby certify that he or 
she has completed these five requirements. For Medi-Cal 
and certain other federally-funded patients, the operating 
physician must carry out the preoperative advisement; an 
alternate physician may not fulfill this responsibility.

“Shortly before” means a period within 72 hours prior to 
the time the patient receives any preoperative medication.

COPIES OF THE CONSENT FORM

In all cases, a copy of the completed sterilization consent 
form must be provided to the patient and retained by the 
physician and the hospital in the patient’s medical records.

In cases involving Medi-Cal or certain other 
federally-funded patients, a copy of the consent form 
should be attached to the physician bill and to the 
hospital bill.

NOTE: The regulations do not require that the sterilization 
consent form accompany the hospital bill. However, 
the California Department of Health Care Services has 
indicated that attachment of the appropriate consent form 
to the hospital bill will expedite payment to the hospital. If 
there is no consent form accompanying the hospital bill, 
the department will delay making payment to the hospital 
until it can compare the hospital bill to the physician bill. 
(The regulations require the physician to attach a copy 
of the completed consent form to his or her bill.) In the 
absence of proof of consent, the federal government will 
not reimburse the state and the state will not reimburse the 
provider. Therefore, CHA advises hospitals to attach a copy 
of the completed form to the hospital bill. (See Welfare and 
Institutions Code Section 14191.)
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REPORTING REQUIREMENTS IMPOSED ON HOSPITALS

Medical Board of California

The hospital must report to the Medical Board of California 
the name of any physician who performs a sterilization 
procedure that did not comply with the law [Title 22, 
California Code of Regulations, 70707.8].

California Department of Public Health 

All hospitals performing tubal ligations and vasectomies 
must submit to CDPH a quarterly report containing the 
following information: 

1. The total number of sterilizations performed, including 
diagnoses and types of procedures employed.

2. The numbers and types of sterilizations performed by 
each physician on the medical staff, preserving the 
anonymity of the physician and patient.

3. Any demographic and medical data as required 
by CDPH.

CDPH, through the Office of Family Planning, issues a form, 
“Aggregate Quarterly Sterilization Report,” CDPH 4040, 
to be used for this purpose. [Title 22, California Code of 
Regulations, Section 70736]

H. Sterilization of an Inmate

Sterilization of an inmate for the purpose of birth control is 
illegal. This includes sterilization during labor and delivery. 
An inmate includes any individual under the control of the 
Department of Corrections and Rehabilitation or a county 
and imprisoned in the state prison or a reentry facility, 
community correctional facility, county jail, or any other 
institution in which an individual is involuntarily confined or 
detained under a civil or criminal statute.

However, sterilization through tubal ligation, 
hysterectomy, oophorectomy, salpingectomy, or any 
other means rendering an individual permanently 
incapable of reproducing, is permissible in either of the 
following circumstances:

1. The procedure is required for the immediate 
preservation of the individual’s life in an emergency 
medical situation.

2. The sterilizing procedure is medically necessary, 
as determined by contemporary standards of 
evidence-based medicine, to treat a diagnosed 
condition, and all of the following requirements 
are satisfied:

a. Less invasive measures to address the medical 
need are nonexistent, are refused by the individual, 

or are first attempted and deemed unsuccessful 
by the individual, in consultation with his or her 
medical provider.

b. A second physician, independent of, and not 
employed by, but authorized to provide services 
to individuals in the custody of, and to receive 
payment for those services from, the Department 
of Corrections and Rehabilitation or county 
department overseeing the confinement of the 
individual, conducts an in-person consultation with 
the individual and confirms the need for a medical 
intervention resulting in sterilization to address the 
medical need.

c. Patient consent is obtained after the individual 
is made aware of the full and permanent impact 
the procedure will have on his or her reproductive 
capacity, that future medical treatment while under 
the control of the Department of Corrections and 
Rehabilitation or county will not be withheld should 
the individual refuse consent to the procedure, 
and the side effects of the procedure.

If a sterilization procedure is performed as permitted 
above, presterilization and poststerilization psychological 
consultation and medical followup, including providing 
relevant hormone therapy to address surgical menopause, 
must be made available to the patient.

[Penal Code Section 3440]

VI. HYSTERECTOMIES

Hysterectomies have been singled out for special treatment 
under state law [Health and Safety Code Sections 1690-
1691; Title 22, California Code of Regulations, Sections 
51305.6 and 70707.5]. Hysterectomies performed for 
any reason are subject to special informed consent 
requirements discussed below. 

If a hysterectomy is performed solely for sterilization 
purposes (which should occur very rarely, if ever), it will 
be governed by the consent requirements for elective 
sterilizations, (see V. “Sterilization,” page 5.10), and 
will not be reimbursed under Medi-Cal or certain other 
federally-funded programs. [Title 22, California Code of 
Regulations, Section 51305.6(a)]

A. Persons Who May Consent to Hysterectomy

A person who may legally consent to medical treatment 
may consent to a hysterectomy that is not performed for 
the purpose of sterilization. Thus, a conservator, guardian, 
agent appointed in a power of attorney for health care, 
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or other legal representative may consent on behalf of 
an incapacitated patient to a hysterectomy that is not 
performed for the purpose of sterilizing the patient. 

B. Informed Consent Discussion and 
Documentation

HOSPITAL LICENSURE REGULATIONS

The regulations governing acute care hospitals impose 
the following requirements on the performance of 
hysterectomies [Title 22, California Code of Regulations, 
Section 70707.5]:

1. Except for a previously sterile woman, a hysterectomy 
may be performed or arranged for by a physician 
only if:

a. The person who secured the authorization to 
perform the hysterectomy informed the patient 
and the patient’s representatives, if any, orally and 
in writing, that the hysterectomy will render the 
patient permanently sterile.

b. The patient, and the patient’s representative, if any, 
signed a written acknowledgment of receipt of 
this information.

c. The patient was informed of the right to consult a 
second physician.

2. For previously sterile women, the physician must 
discuss with the patient her preexisting sterility and 
certify in the patient’s medical record that the patient 
was previously sterile and the cause of sterility.

The physician must also provide the basic information 
necessary to obtain an informed consent, including 
information about the nature of the procedure, its risks and 
benefits, the risks associated with refusing the procedures, 
appropriate alternative procedures and their risks and 
benefits, and any potentially conflicting interests (such as 
research or financial interests) the physician may have. The 
hospital should verify that the patient has given informed 
consent, as explained in chapter 2.

PHYSICIAN REQUIREMENTS

Health and Safety Code Section 1690 contains the 
physician requirements regarding informed consent for 
hysterectomies. These requirements overlap, but are 
more extensive than, the requirements imposed under 
hospital licensure regulations discussed above. Failure by 
the physician to inform the patient “by means of written 
consent” of alternative efficacious methods of treatment 
constitutes unprofessional conduct. [Health and Safety 
Code Section 1691]

Informed Consent

A physician must obtain “verbal and written consent” prior 
to the performance of a hysterectomy. To accomplish this, 
the law requires that the following information be given by 
the physician to the patient verbally and in writing:

1. Advice that the patient is free to withhold or withdraw 
consent to the hysterectomy at any time before it is 
performed without affecting the patient’s right to future 
care or treatment and without loss or withdrawal of any 
state or federally-funded program benefits to which the 
patient might otherwise be entitled.

2. A description of the type or types of surgery and other 
procedures involved in the proposed hysterectomy and 
a description of any known available and appropriate 
alternatives to the hysterectomy itself.

3. Advice that the hysterectomy is considered irreversible 
and that infertility will result if the patient is not already 
sterile or postmenopausal. This information does not 
need to be provided to a woman who “has previously 
been sterile or is post-menopausal.”

4. A description of the discomforts and risks that 
may accompany or follow the performance of the 
procedure, including an explanation of the type and 
possible effects of any anesthetic to be used.

5. A description of the benefits or advantages that may 
be expected as a result of the hysterectomy.

6. Approximate length of stay in the hospital.

7. Approximate length of time for recovery.

8. Financial cost to the patient of the physician’s and 
surgeon’s fees.

The patient must sign a written statement before the 
performance of the hysterectomy indicating that she has 
read and understood the above information, and that this 
information has been discussed with her by her physician 
and surgeon, or his or her designee.

Emergencies

The informed consent procedure is not required when the 
hysterectomy is performed in a life threatening emergency 
situation where prior written informed consent is not 
possible. In these cases, the physician must prepare and 
sign a statement, in his or her own handwriting, certifying 
the nature of the emergency. This signed statement should 
be made part of the patient’s medical record at the hospital.

CONSENT FORM OR WRITTEN STATEMENT REQUIRED

For a hysterectomy, the hospital should see that there is 
appropriate documentation as follows:
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1. Since a hysterectomy involves a surgical procedure, 
there must be documentation that the patient has 
given informed consent to proceed with the surgery. 
Forms fulfilling this documentation requirement are 
discussed in chapter 2.

2. In addition, there must be documentation that 
meets the additional requirements imposed for 
hysterectomies, as discussed in B. “Informed Consent 
Discussion and Documentation,” page 5.18.

For convenience, CHA has prepared a consent form 
that combines all of these requirements. CHA Form 4-3, 

“Authorization for and Consent to Hysterectomy,” when 
accompanied by the appropriate written information 
described in paragraph 6 of the form, meets the 
requirements for obtaining the patient’s consent to the 
surgical procedure, the special requirements imposed on 
hospitals under Title 22, California Code of Regulations, 
Section 70707.5, and the special requirements imposed on 
physicians under Health and Safety Code Section 1690.

Copies

A copy of the signed hysterectomy consent form or the 
physician’s emergency certification must be:

1. Provided to the patient; and

2. Retained by the physician and the hospital in the 
patient’s medical records; and 

3. For a patient whose care is funded by Medi-Cal or 
certain other federally-funded programs, attached to 
the physician’s billing form and to the hospital’s billing 
form (see “NOTE” on page 5.16). If the patient was 
sterile prior to the hysterectomy, the informed consent 
form need not be submitted with the Medi-Cal claim. In 
such cases, Medi-Cal requires only that the physician 
submit a handwritten statement explaining the previous 
sterility. Also, as previously mentioned, Medi-Cal 
does not cover hysterectomies performed solely for 
sterilization purposes.

Unprofessional Conduct

According to Health and Safety Code Section 1691, it is 
unprofessional conduct for a physician to fail to inform a 
patient “by means of written consent, in layman’s language 
and in a language understood by the patient” of alternative 
efficacious methods of treatment which may be medically 
viable. Strictly construed, this requirement could prevent 
physicians from operating on any patient who: 

1. Cannot read the language in which the form is 
printed; or 

2. Is illiterate and cannot read any language. 

Such a construction may be overly strict and unreasonable. 
It is recommended that physicians have available 
hysterectomy consent forms printed in English and Spanish, 
and in any other language spoken by a significant number 
of persons served by them. If the patient is unable to read 
the hysterectomy consent form, a physician should be able 
to rely on a properly qualified interpreter to communicate 
the required information to the patient. (See VII. “Interpreter 
Services,” page 1.19, for procedures to follow to obtain 
consent when language barriers exist.)

C. No Waiting Period

For hysterectomies that are not elective sterilizations, there 
is no waiting period requirement.

D. Role of the Hospital: Verification of Consent

The hospital must verify compliance with the regulations 
governing consent for hysterectomies. Generally, the 
signature of the patient, physician, and interpreter (if 
applicable) on the consent form are sufficient evidence that 
the consent procedure took place.

E. Reporting Requirements 

MEDICAL BOARD OF CALIFORNIA

The hospital must report to the Medical Board of California 
the name of any physician who performs a hysterectomy 
procedure that did not comply with the law [Title 22, 
California Code of Regulations, 70707.8].

CALIFORNIA DEPARTMENT OF PUBLIC HEALTH 

All hospitals performing hysterectomies must submit 
to CDPH a quarterly report containing the following 
information: 

1. The total number of sterilizations performed, including 
diagnoses and types of procedures employed.

2. The numbers and types of sterilizations performed by 
each physician on the medical staff, preserving the 
anonymity of the physician and patient.

3. Any demographic and medical data as required 
by CDPH.

CDPH, through the Office of Family Planning, issues a 
form, “Aggregate Quarterly Sterilization Report,” CDPH 
4040, to be used for this purpose. Copies of the form are 
available at www.cdph.ca.gov/pubsforms/forms/Pages/
MaternalandChildHealth.aspx. [Title 22, California Code of 
Regulations, Section 70736]

http://www.cdph.ca.gov/pubsforms/forms/Pages/MaternalandChildHealth.aspx
http://www.cdph.ca.gov/pubsforms/forms/Pages/MaternalandChildHealth.aspx
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VII. ABORTIONS

A. Constitutional Issues

Legal access to abortion services has been the subject of 
numerous court decisions, both at the state and federal 
levels. Abortion in California is legal in most circumstances 
prior to viability of the fetus (but see “Partial-Birth Abortion,” 
below). While the decisions of the United States Supreme 
Court in Webster v. Reproductive Health Services, 492 
U.S. 490 (1989) and Planned Parenthood v. Casey, 505 
U.S. 833 (1992) suggest that states have more authority 
to regulate abortion than previously recognized under Roe 
v. Wade, 410 U.S. 113 (1973), California has not chosen to 
regulate abortion as strictly as have other states.

California’s Reproductive Privacy Act [Health and Safety 
Code Section 123460 et seq.] prohibits the state of 
California from denying or interfering with a woman’s right 
to choose or obtain an abortion prior to viability of the fetus, 
or when the abortion is necessary to protect the life or 
health of the woman. “Viability” is defined as:

 “… the point in a pregnancy when, in the good faith 
medical judgment of a physician, on the particular facts 
of the case before the physician, there is a reasonable 
likelihood of the fetus’ sustained survival outside the 
uterus without the application of extraordinary medical 
measures.”

The performance of an abortion is unlawful if the fetus 
is viable and in the good faith medical judgment of the 
physician, continuation of the pregnancy poses no risk to 
the life or health of the pregnant woman [Health and Safety 
Code Section 123468].

There is no legal requirement for consultation specific to 
abortion care, or for abortion committees or the approval 
of such committees prior to the performance of abortions. 
However, a private physician, hospital or clinic may choose 
to require a second physician consultation or the approval 
of an abortion committee if it so desires.

FACILITIES ARE NOT REQUIRED TO PERFORM 
ABORTIONS; REQUIRED SIGNAGE

No statute or court decision has established a right to 
abortion upon demand. No facility, including a nonprofit 
hospital, facility, or clinic organized or operated by a 
religious corporation or organization is required to perform 
or permit the performance of an abortion or abortion 
services [Health and Safety Code Section 123420(c)].

If a hospital does not perform abortions, it must post a 
notice to this effect.

A facility is not exempted from its responsibility to respond 
in medical emergency situations, including spontaneous 
abortions (miscarriages).

PARTIAL-BIRTH ABORTION

Federal law prohibits partial-birth abortions, with some 
exceptions [18 U.S.C. Section 1531]. 

As used in this law:

“Partial-birth abortion” means an abortion in which 
the person performing the abortion (A) deliberately and 
intentionally vaginally delivers a living fetus until, in the 
case of a head-first presentation, the entire fetal head is 
outside the body of the mother, or, in the case of breech 
presentation, any part of the fetal trunk past the navel 
is outside the body of the mother, for the purpose of 
performing an overt act that the person knows will kill 
the partially delivered living fetus; and (B) performs the 
overt act, other than completion of delivery, that kills the 
partially delivered living fetus …” 

The law does not prohibit partial-birth abortions when 
necessary “to save the life of a mother whose life is 
endangered by a physical disorder, physical illness, or 
physical injury, including a life-endangering physical 
condition caused by or arising from the pregnancy itself.” 
There is no exception for psychological reasons.

Penalties for a violation of this law may include fines, 
imprisonment, and a private lawsuit by the father (if married 
to the mother) or maternal grandparents (if the mother 
is a minor) of the fetus. A physician may be subject to 
professional discipline, including loss of licensure.

The United States Supreme Court has ruled that the 
prohibition of partial-birth abortions is constitutional 
[Gonzales v. Carhart et al., 127 S.Ct. 1610, 550 U.S. 124 
(2007)].

B. Refusal of Hospital Employee, Medical Staff 
Member or Applicant to Participate in an 
Abortion

No hospital may discipline an employee or medical staff 
member for refusing to participate in an abortion if the 
employee or other person has filed a written statement with 
the hospital indicating a moral, ethical or religious basis 
for refusal to participate in the abortion [Health and Safety 
Code Section 123420].

It is recommended that “Employee or Medical Staff Member 
Statement” form (CHA Form 4-4) be completed to comply 
with the requirement that the objection be in writing.

In addition, no employer may refuse to employ a person 
because of a refusal for moral, ethical or religious reasons 
to participate in an abortion unless he or she would be 
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assigned in the normal course of business to work in those 
parts of the facility where abortion patients are treated 
[Health and Safety Code Section 123420(a)].

Applicants for employment in such areas of the facility may 
be questioned about the possibility of refusal to participate.

C. Who May Consent to Abortion

ADULT FEMALE, UNMARRIED OR MARRIED; MINOR 
FEMALE, MARRIED

The consent of the patient is required. If the patient is 
married, the consent of the husband is not required but 
it is within the discretion of the physician to request a 
conference with the husband (government providers should 
seek legal advice before requiring a conference). Should 
the patient refuse such a conference, it is believed that the 
physician would be able to withdraw from the case once 
appropriate referrals have been made.

MINOR FEMALE, PREVIOUSLY MARRIED

A previously married minor is deemed emancipated, and 
therefore may consent to abortion services. This is the case 
even if the marriage ends in divorce. 

MINOR FEMALE, UNMARRIED

General Rule

An unmarried minor who is not otherwise emancipated 
has the legal authority to consent to an abortion. A 1971 
California Supreme Court case held that a pregnant 
minor who is capable of a mature, intelligent evaluation 
and assessment of the nature, risks and possible 
consequences of an abortion has the legal authority to give 
informed consent to an abortion [Ballard v. Anderson, 4 
Cal.3d 873, 884 (1971)].

Parental Consent Not Required

The California Supreme Court, in American Academy of 
Pediatrics v. Lungren, 16 Cal.4th 307 (1997), held that 
a California law requiring parental consent for minors’ 
abortions was an unconstitutional invasion of privacy. This 
law, Health and Safety Code Section 123450, had not been 
in effect due to court action since 1987. As a consequence, 
the Supreme Court decision required no change in clinic 
or hospital procedures, which allow minors to consent to 
pregnancy-related care, including abortions. [Family Code 
Section 6925]

Question of Capacity Despite Legal Authority

Other California statutes regarding the capacity of a minor 
to make a legally cognizable decision provide a substantial 
basis for the argument that a minor under the age of 12 
or 14 should be presumed to lack the competency (in 
the absence of evidence establishing competence) to 
give a valid consent. It is recommended that hospitals in 
which abortions are performed request that the medical 
staff establish guidelines for the performance of such 
procedures on younger patients where no consent to 
the procedure has been obtained from the parent(s) 
or guardian of the minor. The implementation of these 
guidelines would be similar to implementation of various 
other types of rules and regulations ordinarily promulgated 
and enforced by an organized medical staff, subject to 
the approval of the hospital’s governing board. Clinics 
performing abortions should, as well, work with the medical 
staff to develop guidelines for responding to this issue. (See 

“Capacity to Consent,” page 4.12.)

Suggested Provisions in Minor Informed Consent 
Procedure

The Age of the Minor. Assuming such guidelines are 
established, there must be a good faith effort on the part of 
all persons involved to accurately determine the age of the 
minor who requests the procedure. One possible means of 
evaluation on this point would be to consider whether the 
individual making the determination (based on the patient’s 
representations) would be prepared to testify under oath 
that he or she had no substantial doubt as to the truth 
of the information given by the patient who requested 
the abortion.

Informed Consent. A physician asked to perform an 
abortion on a female under the age of 18 should take care 
to ascertain that the patient has the requisite mental and 
emotional maturity to, and in fact does, understand the 
nature, risk and possible consequences of the procedure 
(see “Capacity to Consent,” page 4.12). The physician 
should document this determination in the medical record. 
It is essential that the potential risks and benefits of the 
procedure be fully explained to the patient by the physician. 
The patient should also be given ample opportunity to 
discuss with the physician any questions she may have 
about the proposed treatment.

Consultation Policy. Although there is no legal requirement 
for a consultation policy, it is advisable for the medical staff 
to set a minimum patient age below which the performing 
physician must consult with other staff physicians regarding 
the capacity of the patient to give informed consent. While 
it is not possible to state all inclusive rules, it is reasonable 
to assume that as the age of the patient decreases, the 
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importance of this consultation and the depth of the inquiry 
required should increase.

Parental Consent. In the case of a minor, facility 
guidelines should recognize an affirmative obligation 
for the attending physician and consultants to evaluate 
on a professional medical basis the possible risks and 
benefits of urging the minor patient to consult her parent(s) 
or guardian before undergoing the procedure. If the 
attending physician believes that it is in the patient’s best 
interest for her parent(s) or guardian to be informed and 
he or she is unable to obtain the patient’s agreement to 
this, it is believed that the physician would be justified in 
withdrawing from the case once appropriate referrals have 
been made. However, the physician may not contact the 
minor’s parent or guardian without the minor’s consent, as 
this would constitute a breach of the minor’s privacy rights 
(see chapter 8 regarding privacy rights).

Parental Consent Generally Insufficient if the Minor 
Objects. An abortion should not be performed on a minor 
if the minor objects, even if the parents consent, unless a 
court authorizes the performance of the abortion, or it is 
necessary to prevent the minor’s death or severe disability 
[In re Smith, 295 A.2d 238 (Md. Ct. Spec. App. 1972)].

D. Recommended Form for Documenting 
Informed Consent

“Consent to Surgery or Special Procedure” (CHA Form 
1-1) should be completed by the patient prior to the 
performance of the abortion.

E. Medical Treatment for Infant Prematurely Born 
Alive

An infant prematurely born alive in the course of an abortion 
has the same right to medical treatment as an infant of 
similar medical status prematurely born spontaneously. 
[Health and Safety Code Section 123435]

F. Obtaining Release from Responsibility for 
Treatment of Miscarriage or Partial Abortion

PURPOSE OF FORM

The “Release From Responsibility for Treatment of 
Miscarriage or Partial Abortion” form (CHA Form 4-5) was 
more readily applicable when most abortions were illegal. 
However, this form may still be useful in situations where 
the patient arrives at the hospital in a condition of partial 
abortion and prudence suggests that the circumstances 
that led to the condition of partial abortion be established. 

Such circumstances would include a condition induced 
by self-treatment, third party treatment, or physical or 
emotional trauma.

In addition, inasmuch as abortions performed (or attempted 
to be performed) beyond the second trimester may be 
illegal in California, patients arriving in a condition of partial 
abortion who appear to be beyond the second trimester 
should be asked to complete the form.

RECOMMENDED PROCEDURE

The individual who takes the patient’s history should 
request and record relatively detailed information regarding 
the cause of the patient’s condition. If the state of abortion 
appears to have been induced by illegal acts, an effort 
should be made to record the history in the patient’s 
own words.

VIII. REUSE OF HEMODIALYSIS FILTERS

A. Introduction

CDPH has adopted regulations that apply to all dialysis 
facilities engaged in hemodialyzer reprocessing and reuse. 
These regulations are found in Title 22, California Code 
of Regulations, Sections 75172-75208. As discussed in 
E. “Informed Consent,” page 5.23, each facility is required 
to obtain written consent from each patient for the reuse of 
hemodialysis filters. 

The state regulations also contain detailed requirements 
about record keeping, training of personnel, quality of 
water used in the reprocessing of dialyzers, cleaning of the 
dialyzer, assessment of dialyzer functionality, disinfection 
and storage, and disinfectant rinsing. A facility may not 
deviate from any of the requirements about reuse of 
hemodialyzers unless it has adopted an alternative reuse 
protocol that has been approved by CDPH.

Federal regulations also address reuse of hemodialyzers (in 
end stage renal disease facilities) [42 C.F.R. Section 494.50 
et seq.]. The federal regulations require that patients be 
informed of facility policies regarding the reuse of dialysis 
supplies, including hemodialyzers [42 C.F.R. Section 
494.70(a)(9)]. The operational requirements contained in the 
federal regulations are beyond the scope of this manual. 

Each facility should consult the regulations when 
developing its written policies and procedures to ensure full 
compliance with all requirements.
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B. Facilities Subject to CDPH Regulations

The regulations apply to all dialysis facilities which 
reprocess and reuse hemodialyzers. A dialysis facility is 
defined in the regulations as:

1. A licensed free-standing specialty clinic which provides 
less than 24 hour care for the treatment of patients 
with end stage renal disease, including provision of 
renal dialysis services; or

2. A general acute care hospital having a special permit to 
provide care and treatment to patients with end stage 
renal disease [Title 22, California Code of Regulations, 
Section 75176]. The regulations do not apply to 
dialysate delivery systems or new dialyzers [Title 22, 
California Code of Regulations, Section 75195].

C. Alternative Reuse Protocol

A dialysis facility may submit an alternative reuse protocol 
for CDPH approval for any of the provisions contained in 
the regulations regarding hemodialyzer reuse. Within 30 
days of receipt of a request for approval of an alternative 
protocol, CDPH will inform the applicant, in writing, that 
the request is complete and accepted for consideration or 
that the request is deficient and what specific information 
is required. CDPH will approve or disapprove the request 
within 90 days of receipt [Title 22, California Code of 
Regulations, Section 75195].

D. Prohibition of Reuse and Preprocessing

The state regulations prohibit reuse and reprocessing of 
hemodialyzers in the following cases:

1. Patients known to be Hbsag Positive or suspected to 
have non A/non B hepatitis, except where the dialysis 
patient treatment area and the dialyzer reprocessing 
area or room is isolated from patients free of hepatitis.

2. Patients sensitive to disinfectant solution residuals.

3. Bacteremic patients.

[Title 22, California Code of Regulations, Section 75196]

Federal law prohibits reuse for hepatitis B positive patients 
[42 C.F.R. Section 494.50(a)].

E. Informed Consent

IN GENERAL

The patient or the patient’s legal representative must sign 
the written consent for the reuse of hemodialysis filters. 
A failure to sign the form means, legally, that the patient 

chooses not to participate in a reuse program. A patient 
must be treated with a new dialyzer if consent for reuse 
is denied, withdrawn, or not executed [Title 22, California 
Code of Regulations, Section 75197].

CONSENT FORM

The written consent form must include, but need not be 
limited to, the following statements:

1. The patient’s name, the dialysis facility name, and the 
name of the staff person who explained the facility’s 
reuse program and process.

2. A statement that the reuse process was fully explained 
to the patient and that the facility’s written policies and 
reuse procedures are available upon request.

3. A statement that a reused dialyzer will be used only by 
the same patient again.

4. A statement that single use dialyzers are 
recommended by the dialyzer manufacturer for one 
time use only.

5. A list of the advantages and disadvantages associated 
with reuse which must include, but need not be 
limited to:

a. Entry of a residual amount of [name of the 
disinfectant chemical], the long term effect of 
which is unknown.

b. The increased possibility of infection and/or fever 
producing reactions if procedures are not correctly 
followed at this dialysis facility.

c. A lower incidence of back and chest pains, 
cramps, fever, sweating, blood pressure problems, 
nausea and/or vomiting often associated with the 
initial use of a dialyzer in hypersensitive patients.

6. A list of patient rights regarding the reuse of dialyzers 
which must be adhered to by the facility and include:

a. The right to ask questions at any time about 
dialysis reuse and reprocessing procedures, 
and to receive answers which fully, fairly and 
understandably respond to such questions.

b. The right to withdraw authorization for dialysis 
reuse by oral request, followed by a written notice 
to the supervising practitioner for any reason.

c. The right to file a written complaint with the dialysis 
facility and CDPH’s Licensing and Certification 
Division, and to expect a resolution of the 
complaint by the dialysis facility.

d. The right to expect safe and effective reprocessing 
of the dialyzer.
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e. The right to know the number of times the 
dialyzer has been reprocessed prior to each 
dialysis treatment.

f. The right not to participate in the dialysis facility’s 
reuse program without abridgement of any service 
of the facility.

The “Consent to Reuse of Hemodialysis Filters” form (CHA 
Form 4-6) includes these required statements and should 
be completed and signed by the patient prior to the dialysis 
of the patient with a reused dialyzer [Title 22, California 
Code of Regulations, Section 75197].

COPIES OF THE CONSENT FORM

A copy of the signed form must be given to the patient 
or legal representative. All original signed consent forms 
and withdrawal notices must be included in the patient’s 
medical record [Title 22, California Code of Regulations, 
Section 75197].

F. Violation of Regulations

Deviation by a facility from any of the regulations regarding 
hemodialyzer reuse without an alternative reuse protocol 
approved by CDPH may result in revocation of the facility’s 
license [Title 22, California Code of Regulations, Section 
75195].

IX. MANDATORY PATIENT INFORMATION — 
BREAST OR PROSTATE CANCER 
TREATMENT; GYNECOLOGICAL OR 
PROSTATE EXAMINATIONS

A. Requirements

The California Legislature has required that specified 
information be given to a patient who has been diagnosed 
with breast cancer; a patient who receives an annual 
gynecological examination; and a patient who receives a 
prostate examination. In addition, the California Legislature 
recommends (but does not require) that certain information 
be given to patients with prostate cancer.

BREAST CANCER TREATMENT (REQUIRED)

A physician must provide a standardized treatment 
summary written by CDPH to patients who are diagnosed 
with any form of breast cancer. The summary informs the 
patient of alternative efficacious methods of treatment that 
may be medically viable, including surgical, radiological, or 
chemotherapeutic treatments or combinations thereof, and 
of the advantages, disadvantages, risks and descriptions 

of the alternative methods of treatment. The physician must 
note in the patient’s medical record that he or she gave 
the patient the written summary (see B. “Standardized 
Summary,” page 5.25 regarding how to obtain the 
summary).

Prior to January 2007, the physician was required to 
provide the summary before performing a biopsy. However, 
the physician may now wait until cancer is actually 
diagnosed. The primary provider who initially referred 
the patient for the screening or biopsy or, if different, the 
provider who made the diagnosis of breast cancer and 
initially consulted with the patient about treatment is 
responsible for giving the brochure to the patient.

Failure of a physician to give the standardized summary to 
a patient who receives breast cancer treatment constitutes 
unprofessional conduct, which may be the basis for 
disciplinary action against the physician.

[Health and Safety Code Section 109275]

PROSTATE CANCER TREATMENT (RECOMMENDED)

The Medical Board of California (MBC) has developed a 
written summary of the advantages, disadvantages, risks 
and descriptions of procedures with regard to medically 
viable and efficacious alternative methods of treatment of 
prostate cancer. Physicians are not required to provide the 
written summary, but are “urged” to make it available to 
patients when appropriate.

CDPH must review the summary to ensure that it is 
up-to-date every three years. Both CDPH and MBC must 
post the summary on their websites (see www.mbc.ca.gov/
publications).

[Business and Professions Code Section 2248.5; Health 
and Safety Code Section 109280]

GYNECOLOGICAL EXAMINATIONS (REQUIRED)

The medical care provider primarily responsible for 
providing a patient’s annual gynecological examination 
must also give the patient a standardized summary 
containing a description of the symptoms and appropriate 
methods for diagnosing gynecological cancers. The 
summary must be in layperson’s language and in a 
language understood by the patient. CDPH has developed 
a standardized summary entitled “Gynecologic Cancers…
What Women Need to Know,” available at www.mbc.
ca.gov/publications in many different languages. Copies 
of this brochure may be obtained from the MBC by faxing 
requests to (916) 263-2479. For information on bulk orders, 
call (916) 263-2466. 

Providers may also use materials developed by the National 
Cancer Institute (NCI) or the American Cancer Society to 

http://www.mbc.ca.gov/publications
http://www.mbc.ca.gov/publications
http://www.mbc.ca.gov/publications
http://www.mbc.ca.gov/publications
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comply with this law. [Business and Professions Code 
Section 2249, Health and Safety Code Section 109278] 

The Medical Board may cite and fine physicians who do not 
comply with this requirement.

PROSTATE EXAMINATIONS (REQUIRED)

If a physician examines a patient’s prostate gland, the 
physician must inform the patient about the availability 
of appropriate diagnostic procedures, including, but not 
limited to, the prostate antigen test if: 

1. The patient is over 50 years old, 

2. The patient manifests clinical symptomatology, 

3. The patient is at an increased risk of prostate cancer, or 

4. In the opinion of the physician, the provision of the 
information to the patient is medically necessary for 
another reason. 

[Business and Professions Code Section 2248]

A physician working on a trauma case is not required to 
comply with this law. “Trauma case” means an injured 
person who has been evaluated by prehospital personnel 
according to policies and procedures established by the 
local Emergency Medical Services agency and who has 
been found to require transportation to a trauma facility 
[Health and Safety Code Section 1798.160]. 

B. Standardized Summary

CDPH has developed the required written standardized 
treatment summary for breast cancer patients; the 
brochure is entitled “A Woman’s Guide to Breast Cancer 
Diagnosis and Treatment,” available at www.mbc.ca.gov/
publications in several languages. The department has 
also approved distribution of the National Cancer Institute 
brochure entitled “What You Need to Know about Prostate 
Cancer.” It is available from the same website. The Medical 
Board of California is responsible for distributing both 
brochures to licensed physicians. Requests for brochures 
may be faxed to the Medical Board at (916) 263-2479. 
Additional brochures may be ordered from:

 
Medical Board of California  
2005 Evergreen Street, Suite 1200 
Sacramento, CA 95815 
(916) 263-2466 

C. Documentation

The physician must document in the hospital medical 
record that the physician gave the patient a copy of the 
appropriate brochure.

D. Hospital Signage

The law requires that the patient’s physician, rather than 
the hospital, give a copy of the brochure to the patient. 
However, to ensure that the patient has received the 
appropriate information, the law also requires that all 
health facilities providing breast cancer screening or biopsy 
services, or prostate cancer screening or treatment on an 
outpatient basis, post signs informing patients of their right 
to receive the breast cancer or prostate cancer treatment 
information, as appropriate. These signs, with specific 
required wording in English, Spanish, and Chinese, are 
included as CHA Appendix 4-B (breast cancer) and CHA 
Appendix 4-C (prostate cancer). [Health and Safety Code 
Sections 109277 and 109282] The signs should be posted 
in the patient registration area of the health facility. The sign 
must be at least 8 ½ x 11 inches; it must be conspicuously 
displayed so as to be readable; and the words “Be 
Informed” must be at least ½ inch tall and be centered 
alone at the top of the sign.

X. SILICONE IMPLANTS AND COLLAGEN 
INJECTIONS

A. Requirements

Patients who have cosmetic, plastic, reconstructive or 
similar surgery using silicone implants or collagen injections 
must be given a standardized written summary developed 
by CDPH [Business and Professions Code Sections 2259 
and 2259.5]. Alternatively, the physician may substitute 
written information authorized for use by the U.S. Food and 
Drug Administration prepared by the manufacturer based 
upon the physician package insert. The standardized 
written summary informs the patient of the risks and 
possible side effects of silicone implants and collagen 
injections as used in cosmetic, plastic, reconstructive or 
similar surgery. Prior to performance of the surgery, the 
physician must note in the patient’s medical record that he 
or she has given the patient the written information.

For purposes of this law, “silicone implant” means any 
implant containing silicone, including implants using 
a silicone gel or silicone shell, and includes implants 
using a saline solution with a silicone shell. “Collagen” 
includes, but is not limited to, any substance derived from 

http://www.mbc.ca.gov/publications
http://www.mbc.ca.gov/publications
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animal protein, or combined with animal protein, that is 
implanted into the body for purposes of cosmetic, plastic, 
reconstructive or similar surgery. However, collagen does 
not include absorbable gelatin medical devices intended 
for application to bleeding surfaces as a hemostatic or 
any other medical device used for purposes other than 
beautifying, promoting attractiveness, or altering the 
appearance of any part of the human body.

B. Standardized Summary

The standardized written summary for silicone implants, 
titled “Things to Consider Before Your Silicone Implant 
Surgery,” may be obtained from the Medical Board of 
California at www.mbc.ca.gov/publications. Requests for 
copies of summaries may be faxed to (916) 263-2479 or 
mailed to:

Medical Board of California 
2005 Evergreen Street, Suite 1200 
Sacramento, CA 95815 
(916) 263-2466

There is no summary available from CDPH or MBC 
regarding collagen injections. Physicians should develop 
their own patient materials.

C. Recommended Procedure

PHYSICIAN

It is recommended that the physician note in the hospital 
medical record that a discussion was held with the patient 
and that informed consent was obtained. The note should 
also state that the physician gave the patient the required 
written information.

HOSPITAL

The law requires that the patient’s physician, rather than 
the hospital, give the written information to the patient. 
Business and Professions Code Sections 2259(d) and 
2259.5(d) specifically state that the facility where the 
surgery is performed is not responsible for enforcement of, 
or verification of, compliance with this law. 

D. Penalties

Failure of a physician to give the required written 
information to a patient who has cosmetic, plastic, 
reconstructive or similar surgery using silicone implants 
or collagen injections constitutes unprofessional conduct, 
which may be the basis for disciplinary action against 
the physician.

XI. VACCINES

The state and federal governments have both passed 
laws related to immunization. This section of the manual 
describes these laws. 

In California, unemancipated minors do not have the 
legal authority to consent to, or refuse, vaccination. The 
one exception to this rule is that minors 12 years of age 
and older may consent to — or refuse — vaccination for 
sexually transmitted diseases, such as the HPV vaccine. 
Detailed information about emancipation and minors’ 
consent rights is found in chapter 4. 

A. Federal Requirements Regarding Vaccinating 
Patients

Federal law requires health care providers to furnish 
written vaccine information to a patient (or the patient’s 
legal representative, such as a parent of a minor) before 
administering any of the following vaccines: 

1. Measles 

2. Mumps 

3. Rubella

4. Polio 

5. Diphtheria

6. Tetanus 

7. Hepatitis A 

8. Hepatitis B 

9. Varicella (chickenpox) 

10. Meningococcal (conjugate and polysaccharide) 

11. Rotavirus 

12. Human papillomavirus (HPV)

13. Trivalent influenza 

14. H1N1 influenza (live or inactivated) 

15. Haemophilus influenzae type b (Hib) 

16. Pertussis 

17. Pneumococcal conjugate 

[42 U.S.C. Sections 300aa-14 and 300aa-26, 42 C.F.R. 
Section 100.3] 

The patient (or the patient’s legal representative) 
must be given this written information to keep. The 
written information must be supplemented with visual 
presentations or oral explanations in appropriate cases.

http://www.mbc.ca.gov/publications
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(See also G. “Communicable Reportable Diseases,” 
page 4.14, about a minor’s authority to consent for the 
HPV vaccine.)

VACCINE INFORMATION STATEMENTS

The U.S. Department of Health and Human Services, 
Centers for Disease Control and Prevention (CDC) has 
developed Vaccine Information Statements (VIS) that 
providers may use to comply with this requirement. This 
information may be found at www.cdc.gov/vaccines/hcp/
vis/index.html and at www.immunize.org/vis (in English and 
many other languages). 

It is important to provide the patient or parent with the most 
recently revised version of the appropriate VIS. The CDC 
sends emails when updated statements are released. To 
subscribe to this email service, go to “Get Email Updates” 
at www.cdc.gov/vaccines/index.html.

If an oral polio vaccine will be given, the oral polio vaccine 
supplemental information must also be given to the patient. 
This may be found at the website noted above.

OPTIONAL VACCINE INFORMATION STATEMENTS

The CDC has also prepared written vaccine information 
statements for Japanese encephalitis, shingles, 
pneumococcal polysaccharide, rabies, yellow fever, 
typhoid, anthrax, and smallpox. Their use is not legally 
required (unless the vaccine was purchased through a CDC 
contract), but is strongly encouraged.

DOCUMENTATION REQUIREMENTS

Health care providers must document in the patient’s 
medical record the following:

1. The date of administration of the vaccine. 

2. The vaccine manufacturer and lot number of 
the vaccine.

3. The name, address, and, if appropriate, the title of the 
health care provider administering the vaccine.

4. The edition date of the vaccine information materials 
given to the patient or legal representative, and the 
date the materials were given.

[42 U.S.C. Section 300aa-25]

Federal law does not require providers to obtain 
the signature of the patient or legal representative 
acknowledging receipt of the vaccine information materials. 
However, providers may wish to do so as a precaution. 

B. Refusal of Vaccinations

An adult who has the capacity to make health care 
decisions has the right to decline vaccination. Likewise, a 
parent or other legal representative of a minor (or of an 
adult who lacks capacity to make health care decisions) 
may refuse vaccination for the minor or incapacitated adult. 

Health care providers should explain the risks of refusing 
recommended vaccines so that the choice being made 
is an informed choice (“informed refusal”). Health care 
providers may wish to provide a copy of the relevant VIS, 
as it contains the information that the federal government 
believes is important to making an informed decision 
about vaccination. The CDC, American Academy of Family 
Physicians, American Academy of Pediatrics, and U.S. 
Department of Health and Human Services have developed 
a 2-page flier titled “If You Choose Not to Vaccinate Your 
Child, Understand the Risks and Responsibilities” which 
is a good handout to give to parents. It may be found at 
www.cdc.gov/vaccines/hcp/conversations/conv-materials.
html. Health care providers should document the 
discussion, the information provided, and the declination 
of the vaccination(s). (See IV. “Refusal of Vaccinations,” 
page 6.5.) A form that may be used to document a 
parent’s refusal of vaccination is found at www2.aap.org/
immunization/pediatricians/pdf/RefusaltoVaccinate.pdf.

EFFECT OF NON-IMMUNIZATION ON SCHOOL 
ENROLLMENT

A student will not be admitted to a private or public 
elementary or secondary school, child care center, 
day nursery, nursery school, family day care home, or 
development center, unless he or she has been fully 
immunized against:

1. Diphtheria.

2. Haemophilus influenzae type b.

3. Measles.

4. Mumps.

5. Pertussis (whooping cough).

6. Poliomyelitis.

7. Rubella.

8. Tetanus.

9. Hepatitis B.

10. Varicella (chickenpox).

11. Any other disease deemed appropriate by the 
California Department of Public Health.

http://www.cdc.gov/vaccines/hcp/vis/index.html
http://www.cdc.gov/vaccines/hcp/vis/index.html
http://www.immunize.org/vis
http://www.cdc.gov/vaccines/index.html
http://www.cdc.gov/vaccines/hcp/conversations/conv-materials.html
http://www.cdc.gov/vaccines/hcp/conversations/conv-materials.html
http://www2.aap.org/immunization/pediatricians/pdf/RefusaltoVaccinate.pdf
http://www2.aap.org/immunization/pediatricians/pdf/RefusaltoVaccinate.pdf
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This law does not apply to a pupil in a home-based private 
school or an independent study program. Information on 
required immunizations and FAQs may be found at https://
www.shotsforschool.org/laws.

Exception

If a parent or guardian gives the school or child care 
center a written physician’s statement to the effect that 
an immunization(s) is not considered safe due to a child’s 
physical condition or medical circumstances, the child 
is exempt from immunization for that disease(s). The 
physician’s statement must indicate the specific nature 
and probable duration of the medical condition or 
circumstances, including, but not limited to, family medical 
history, for which the physician does not recommend 
immunization. No special form is required. A parent 
cannot require a physician to complete a statement; the 
physician is expected to exercise good medical judgment 
when deciding whether to provide a statement exempting 
children from vaccination requirements. The Medical Board 
of California has taken disciplinary action against physicians 
who do not demonstrate good medical judgment in this 
regard. 

A parent’s or minor’s religious or personal belief 
about vaccination is not grounds for an exemption 
from the requirement to be vaccinated for school/
daycare attendance.

[Health and Safety Code Sections 120335 and 120370]

C. Hospitals Required to Offer Vaccines

General acute care hospitals must offer inpatients, aged 65 
and older, immunizations for influenza and pneumococcal 
disease based upon: 

1. The adult immunization recommendations of the 
Advisory Committee on Immunization Practices of the 
Centers for Disease Control and Prevention, and 

2. The recommendations of appropriate entities for 
the prevention, detection, and control of influenza 
outbreaks in California general acute care hospitals.

This requirement applies between Oct. 1 and April 1 of 
each year (inclusive), and only if the hospital has the 
vaccine in its possession. [Health and Safety Code Section 
120392.9] Hospitals should give the patient the appropriate 
vaccine information statement as described above, and 
document the patient’s consent or refusal.

D. Skilled Nursing Facility Requirements

Skilled nursing facilities that accept Medicare or Medi-Cal 
funds must develop policies and procedures that 
ensure that:

1. Before offering an influenza or pneumococcal 
immunization, each resident (or the legal 
representative) receives education about the benefits 
and potential side effects of the immunization (see 

“Vaccine Information Statements,” page 5.27, for 
educational materials);

2. Each resident is offered a pneumococcal immunization, 
unless medically contraindicated or the resident has 
already been immunized;

3. Each resident is offered an influenza immunization 
Oct. 1 through March 31 annually, unless medically 
contraindicated or the resident has already been 
immunized during this time period;

4. The resident (or the legal representative) is given the 
opportunity to refuse immunization;

5. The resident’s medical record includes documentation 
of the following:

a. That the resident (or the legal representative) was 
provided the education required above;

b. That the resident either received the immunization, 
or did not receive the immunization due to medical 
contraindications or refusal.

[42 C.F.R. Section 483.80 (see also Health and Safety 
Code Sections 120392 through 120392.8 for similar state 
law requirements)]

E. Vaccines That Contain Mercury

A person who is knowingly pregnant or is under 3 years 
of age may not be vaccinated with a mercury-containing 
vaccine or injected with a mercury-containing product that 
contains more than 0.5 micrograms of mercury per 0.5 
milliliter dose, except for an influenza vaccine. An influenza 
vaccine may contain no more than 1.0 microgram of 
mercury per 0.5 milliliter dose.

This law contains provisions for exceptions in the case 
of a public health emergency. [Health and Safety Code 
Section 124172]

F. Immunity

State law provides that no person is liable for any adverse 
effects caused by an act or omission in the administration 
of a vaccine to a minor required by law, unless there is 

https://www.shotsforschool.org/laws
https://www.shotsforschool.org/laws
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willful misconduct or gross negligence [Health and Safety 
Code Section 120455].

Federal law creates a National Vaccine Injury Compensation 
Program [42 U.S.C. Section 300aa-10 et seq.]. This 
program was established to ensure an adequate supply 
of vaccines, stabilize vaccine costs, and implement an 
accessible and efficient forum for patients injured by 
certain vaccines. The program is a no-fault alternative to 
the traditional legal system, resolving vaccine injury claims 
and providing compensation to patients injured by certain 
vaccines. The U.S. Court of Federal Claims decides who 
will be paid. Patients may not file a lawsuit for more than 
$1,000 against a vaccine administrator or manufacturer 
in a state or federal court for damages arising from a 
vaccine-related injury or death (with a few exceptions). 
Instead, they must look to the program for compensation. 

The vaccines covered by the program are listed in the 
federal Vaccine Injury Table [42 U.S.C. Section 300aa-
14; 42 C.F.R. Section 100.3]. The table lists and explains 
injuries/conditions that are presumed to be caused 
by vaccines. It also lists time periods in which the first 
symptom of these injuries/conditions must occur after 
receiving the vaccine. If the first symptom of these injuries/
conditions occurs within the listed time periods, it is 
presumed that the vaccine was the cause of the injury or 
condition unless another cause is found. For example, if 
a patient receives the tetanus vaccine and has a severe 
allergic reaction (anaphylaxis) within four hours after 
receiving it, then it is presumed that the tetanus vaccine 
caused the injury if no other cause is found.

If an injury/condition is not on the table or if an injury/
condition did not occur within the time period on the table, 
the patient must prove that the vaccine caused the injury/
condition. The proof must be based on medical records or 
opinion, which may include expert witness testimony.

The federal government provides more information about 
this program at www.hrsa.gov/vaccinecompensation.

XII. ANTIPSYCHOTIC MEDICATIONS

This section of the manual describes the laws related to 
consent for antipsychotic medications given to mental 
health patients, both voluntary and involuntary, in acute 
psychiatric hospitals and in psychiatric units of general 
acute care hospitals. Skilled nursing facility residents and 
inmates in county jails and state prisons are protected by 
different laws (see Health and Safety Code Section 1418.9; 
Penal Code Sections 2602 and 2603; Title 22, California 
Code of Regulations, Sections 72082, 72092 and 72528).

Specific procedures must be followed with respect to 
the administration of antipsychotic medications to both 

voluntary and involuntary patients. This section describes 
these requirements. If a use of an antipsychotic medication 
falls within the definition of a drug used as a restraint, the 
requirements that apply to the use of restraints should also 
be followed (see chapter 5 of CHA’s Mental Health Law 
manual).

“Antipsychotic medication” is defined as any drug 
customarily used for the treatment of symptoms of 
psychoses and other severe mental and emotional 
disorders [Welfare and Institutions Code Section 5008(l); 
Title 9, California Code of Regulations, Section 856].

A. Voluntary Patients

WHO MAY REFUSE ANTIPSYCHOTIC MEDICATIONS

Every person admitted as a voluntary patient to a facility 
for psychiatric evaluation or treatment has the right to 
refuse the administration of antipsychotic medications. 
This includes state and county hospitals, private acute 
psychiatric hospitals, skilled nursing facilities, and general 
acute care hospitals that provide psychiatric services.

However, for this purpose, a voluntary patient does 
not include:

1. Voluntary minor patients, unless the minor is otherwise 
authorized by law to seek and consent to treatment for 
mental illness; or

2. Conservatees (defined in Welfare and Institutions 
Code Section 5350 et seq.) whose conservators have 
been given the right to require their conservatees to 
receive treatment related specifically to remedying or 
preventing the recurrence of the conservatees’ being 
gravely disabled.

[Title 9, California Code of Regulations, Section 850]

The right to consent to, or refuse, antipsychotic 
medications on behalf of a voluntary minor patient who is 
not authorized by law to consent to his or her own mental 
health treatment devolves to the parent, guardian, or other 
legal representative.

Although not specifically required by law, it is recommended 
that the procedures described below for obtaining and 
documenting informed consent for the administration of 
antipsychotic medications to voluntary patients be followed 
to obtain such consent from a parent or guardian of a 
voluntary minor patient who is not authorized by law to 
consent to the treatment, and from a conservator who has 
the right to require the conservatee to receive the treatment.

http://www.hrsa.gov/vaccinecompensation
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INFORMED CONSENT OF VOLUNTARY PATIENT 
GENERALLY REQUIRED

A voluntary patient may be treated with antipsychotic 
medications only after being informed of the right to 
accept or refuse the medications and consenting to the 
administration of the medications [Title 9, California Code 
of Regulations, Section 851].

Although not specifically required by law, it is recommended 
that the procedures described below for obtaining and 
documenting informed consent for the administration of 
antipsychotic medications to voluntary patients be followed 
to obtain such consent from a parent or guardian of a 
voluntary minor patient who is not authorized by law to 
consent to the treatment, and from a conservator who has 
the right to require the conservatee to receive the treatment.

In order to make an informed decision, the patient must 
be provided sufficient information by the physician who 
prescribes the medications. The information must include 
the following and should be presented in the patient’s 
native language, if possible:

1. The nature of the patient’s mental condition.

2. The reason for taking the medication, including the 
likelihood of the patient’s improving or not improving 
without the medication.

3. A statement that the patient may withdraw his or her 
consent at any time. The patient should be advised 
that he or she may withdraw the consent by stating 
such intention to any member of the treating staff.

4. The reasonable alternative treatments available, if any.

5. The name and type of medication, range of frequency 
of administration, range of dosage amount (including 
the use of PRN orders), method of administration (oral 
or injection) and duration of taking the medications.

6. The probable side effects of the medication that are 
known to commonly occur and any particular side 
effects likely to occur to the particular patient.

7. The possible additional side effects that may occur 
in patients taking the medication longer than three 
months. If applicable, the patient must be advised 
that side effects may include persistent involuntary 
movement of the face or mouth and might also include 
similar movement of the hands and feet, and that 
these symptoms of tardive dyskinesia are potentially 
irreversible and may appear after the medication has 
been discontinued.

8. The right to refuse medication.

CHA has developed a form, “Consent to Receive 
Antipsychotic Medications” (CHA Form 4-7), that may be 
used to provide this information to the patient.

DOCUMENTATION REQUIREMENTS

The facility must maintain a written record of each voluntary 
patient’s decision to consent to receive antipsychotic 
medications. The written record must be a written 
consent form signed by the patient indicating that each 
item listed above has been discussed with the patient 
by the prescribing physician. The “Consent to Receive 
Antipsychotic Medications” form (CHA Form 4-7) complies 
with the applicable regulations. 

If a voluntary patient has been shown but does not wish 
to sign the written consent form, it is sufficient for the 
physician to place the unsigned form in the patient’s 
medical record that is maintained by the facility, together 
with a note indicating that while the patient understands 
the nature and effect of antipsychotic medications and 
consents to their administration, the patient does not 
wish to sign a written consent form. Space has been 
provided on the “Consent to Receive Antipsychotic 
Medications” form for such a note. [Title 9, California Code 
of Regulations, Section 852]

EXCEPTION FOR EMERGENCY SITUATIONS

A physician may administer antipsychotic medications 
without consent, if it is impracticable to obtain patient 
consent, in emergency situations where:

1. There is a sudden marked change in the patient’s 
condition which necessitates immediate action in order 
to preserve the life of the patient or others; or

2. To prevent serious bodily harm to the patient or others. 

If antipsychotic medication is administered during an 
emergency, the medication should be only that which is 
required to treat the emergency condition and must be 
provided in ways that are least restrictive of the personal 
liberty of the patient. [Title 9, California Code of Regulations, 
Section 853]

WITHDRAWAL OF CONSENT

A voluntary patient may withdraw consent to the 
administration of antipsychotic medications at any time by 
stating such intention to any member of the treatment staff 
[Title 9, California Code of Regulations, Section 854].

CONSEQUENCE OF REFUSAL TO CONSENT

The refusal of the patient to consent to the administration 
of antipsychotic medications does not, in itself, constitute 
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sufficient grounds for initiating an involuntary commitment 
[Title 9, California Code of Regulations, Section 855].

Guidelines developed by the former California Department 
of Mental Health indicate that physicians must exercise 
professional judgment to determine which methods of 
treatment are available and best suited for individual 
patients. If a voluntary patient refuses to consent to 
antipsychotic medications, the prescribing physician 
might consider:

1. Negotiating with the patient regarding the use of 
antipsychotic medications; or

2. Using an alternative method of treatment; or

3. Discharging the person if no other form of treatment is 
suitable or available.

If none of the above is a viable alternative, and if (and 
only if) the patient meets the requirements for involuntary 
detention, then the patient may be involuntarily detained 
in an appropriate facility. (See chapter 15 regarding 
involuntary detention.)

VIOLATION REPORTS AND AVAILABLE REMEDIES

All alleged or suspected violations of the rights of patients 
as listed in the law must be reported to the county patients’ 
rights advocate or, for state hospital patients, to the state 
hospital patients’ rights advocate, who must report all 
complaints to the director of the California Department 
of State Hospitals. The director must take appropriate 
action which, depending on the nature of the complaint, 
could include:

1. Referral for disciplinary action to the facility governing 
body for review and monitoring.

2. Referral to the Medical Board of California regarding a 
review of the individual practitioner’s license.

3. Referral for review of the facility license.

4. Compelling negotiations to ensure compliance with 
these regulations, withholding part or all of state 
mental health funds or taking appropriate court action.

The individual patient may also seek any other remedies 
that are available under the law. [Title 9, California Code of 
Regulations, Section 857]

B. Involuntary Patients

In a 1988 lawsuit, Riese v. St. Mary’s Hospital and Medical 
Center, 209 Cal.App.3d 1303 (1987, modified 1988), the 
California Supreme Court held that involuntary patients 
must not be given antipsychotic medications without their 
informed consent unless there is an emergency or a court 

has determined that the patient is incompetent to make 
an informed decision concerning medication. In 1991 the 
California Legislature enacted a law which slightly modified 
the Riese holding, allowing involuntary patients to be given 
antipsychotic medications without their informed consent in 
certain situations:

1. If they do not refuse the medication following 
disclosure of the pertinent information 
discussed below;

2. In an emergency; or

3. If a court has determined that the patient 
lacks capacity to make an informed decision 
concerning medication.

[Welfare and Institutions Code Section 5332]

This statutory scheme applies to patients detained under 
Welfare and Institutions Code Sections 5150 (72-hour 
hold), 5250 (14-day hold), 5260 (additional 14-day hold for 
persons imminently suicidal), or 5270.15 (additional 30-day 
hold for persons gravely disabled) [Welfare and Institutions 
Code Section 5325.2]. When a patient is detained under 
one of these laws, the agency or facility providing the 
treatment must obtain the patient’s medication history if 
possible [Welfare and Institutions Code Section 5332(d)].

REQUIREMENTS FOR ADMINISTERING 
ANTIPSYCHOTIC MEDICATION

Antipsychotic medications may be given to involuntary 
psychiatric patients only if one of the following conditions is 
met: 

1. The patient has given informed consent; 

2. The patient has been given the information discussed 
below and he or she has not refused the medication; 

3. An emergency condition exists; or

4. A court order of incapacity has been issued.

(See below for further explanation of each condition.)

PATIENT GIVES INFORMED CONSENT

Informed consent requires that a full explanation of 
the proposed course of treatment be given to the 
patient. This includes discussing the elements described 
in “Informed Consent of Voluntary Patient Generally 
Required,” page 5.30.

If the patient agrees with the administration of the 
medication, he or she should sign a form indicating that 
the patient has received the information desired from 
a physician and has consented to the medication. The 

“Consent to Receive Antipsychotic Medications” form (CHA 
Form 4-7) has been developed for this purpose. The signed 
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form should be placed in the medical record and a copy 
given to the patient. 

As with any consent to medical treatment, the patient is 
free to withdraw consent at any time during the course 
of treatment.

THE PATIENT IS GIVEN THE NECESSARY 
INFORMATION AND DOES NOT REFUSE THE 
MEDICATION

Antipsychotic medication may be administered to an 
involuntary patient if the patient is given the information 
discussed in “Informed Consent of Voluntary Patient 
Generally Required,” page 5.30, and does not refuse 
the medication, even if the patient does not expressly 
agree to the administration of the medication [Welfare and 
Institutions Code Section 5332(a)]. The patient should sign 
a form indicating that he or she has received the necessary 
information. The “Consent to Receive Antipsychotic 
Medications” form (CHA Form 4-7) may be used for this 
purpose. 

If the patient does not refuse the medication, but does not 
wish to sign the form, a note to this effect should be written 
on the form or in the medical record and signed by the 
person who gave the patient the necessary information. If 
the form is used, it should be placed in the medical record 
and a copy given to the patient. 

The patient may later refuse the administration of 
antipsychotic medication, in which case no medication may 
be administered unless an emergency exists or an order of 
incapacity is issued by a judge.

EXCEPTION FOR EMERGENCY SITUATIONS

Antipsychotic medication may be administered to an 
involuntary patient despite the patient’s objection if an 
emergency exists. An emergency is defined for this 
purpose as a situation in which action to impose treatment 
over the person’s objection is immediately necessary for 
the preservation of life or the prevention of serious bodily 
harm to the patient or others, and it is impracticable to first 
obtain consent. It is not necessary for harm to take place 
or become unavoidable prior to treatment. [Welfare and 
Institutions Code Section 5008(m)]

The emergency exception justifies administration of 
antipsychotic medications over the patient’s objection 
only so long as the emergency condition exists. Once the 
condition is stabilized, the patient’s informed consent (or 
lack of refusal after the necessary information is given) is 
again required. In addition, the medication administered 
in emergencies must be only that required to treat the 
emergency condition and must be provided in the manner 

least restrictive to the personal liberty of the patient 
[Welfare and Institutions Code Section 5332(e)]. 

JUDICIAL DETERMINATION OF INCAPACITY

Antipsychotic medication may be administered over the 
patient’s objection in nonemergency situations only if: 

1. The treatment staff has determined that treatment 
alternatives to involuntary medication are unlikely to 
meet the needs of the patient; and 

2. A judicial determination of incapacity to refuse the 
treatment has been made after a hearing. 

[Welfare and Institutions Code Section 5332(b)]

Scope of Hearing

The purpose of the hearing is for the judge or hearing officer 
to determine whether the patient has the capacity to make 
an informed decision regarding the proposed treatment. 
The purpose of the hearing is not for the judge or hearing 
officer to decide medical questions such as whether the 
patient needs antipsychotic medication. This issue, if 
discussed in the hearing, is pertinent only to help the judge 
or hearing officer decide if the patient’s thought processes 
related to making decisions about treatment are rational 
or not.

Procedure for Initiating Hearing

If a hospital wishes to administer antipsychotic medication 
to an involuntary patient over the patient’s objection in 
nonemergency situations, the hospital must file a petition 
for a capacity hearing with the superior court [Welfare and 
Institutions Code Section 5333(b)]. The director of the 
treatment facility or a designee must:

1. Deliver a copy of the notice of the filing of the petition 
along with a copy of the petition to the patient and the 
patient’s advocate or counsel; 

2. Inform the patient of his or her legal right to a capacity 
hearing; and 

3. Inform the patient of his or her right to the assistance 
of the patients’ rights advocate or an attorney to 
prepare for the hearing and to answer any questions 
or concerns [Welfare and Institutions Code Sections 
5333(c) and 5334(a)]. 

Treatment facilities, in conjunction with their medical staffs, 
must develop internal procedures for facilitating the filing 
of petitions for capacity hearings [Welfare and Institutions 
Code Section 5332(c)].
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The Hearing

A patients’ rights advocate or attorney will meet with 
the patient to discuss the capacity hearing process as 
soon after the filing of the petition as is practicable. The 
patients’ rights advocate or attorney will assist the patient 
in preparing for the capacity hearing and will answer 
questions or otherwise assist the patient as appropriate 
[Welfare and Institutions Code Section 5333(d)].

Capacity hearings must be held within 24 hours of the 
filing of the petition whenever possible. If any party needs 
additional time to prepare for the hearing, the hearing will 
be postponed for 24 hours. In case of hardship, hearings 
may also be postponed for an additional 24 hours, 
pursuant to local policy developed by the county mental 
health director and the presiding judge of the superior court. 
In no event may hearings be delayed beyond 72 hours 
of the filing of the petition. [Welfare and Institutions Code 
Section 5334(a)]

Capacity hearings must be held in an appropriate location 
in the facility where the patient is receiving treatment, 
and must be held in a manner compatible with, and the 
least disruptive of, the treatment [Welfare and Institutions 
Code Section 5334(b)]. Hearings will be conducted by a 
superior court judge, a court-appointed commissioner or 
referee, or a court-appointed hearing officer [Welfare and 
Institutions Code Section 5334(c)]. The patient will be 
given oral notification of the determination of the judge or 
hearing officer at the conclusion of the hearing. As soon 
thereafter as is practicable, the patient, his or her advocate 
or attorney, and the director of the facility will be given 
written notification of the determination, which will include 
a statement of the evidence relied upon and the reasons 
for the determination [Welfare and Institutions Code Section 
5334(d)]. A copy of the determination will be submitted to 
the superior court.

Appeal of the Determination

The patient may appeal the determination to the superior 
court or the court of appeal. However, antipsychotic 
medication may be administered to the patient pending 
appeal. [Welfare and Institutions Code Section 5334(e)(1) 
and (3)]

The hospital may request the district attorney or county 
counsel in the county in which the person is receiving 
treatment to appeal the determination to the superior court 
or the court of appeal, on behalf of the state [Welfare and 
Institutions Code Section 5334(e)(2)].

Duration of Judicial Determination of Incapacity

A judicial determination of a patient’s incapacity to refuse 
treatment with antipsychotic medication remains in effect 
only for the duration of the detention period described in 

Welfare and Institutions Code 5150 or 5250, or both, or 
until capacity has been restored according to standards 
developed by the treatment facility in conjunction with 
its medical staff, or by court determination, whichever is 
sooner [Welfare and Institutions Code Section 5336].

(See “Notice of Effects of Medication,” page 15.11, if 
medications will be given to a person detained pursuant to 
Welfare and Institutions Code Section 5150.)

C. Minors in the Custody of the Juvenile Court/
Foster Children

If a child is in the custody of the juvenile court and the 
child has been removed from the physical custody of the 
parent, only a juvenile court judicial officer has the authority 
to order the administration of psychotropic medications for 
the child. The juvenile court may issue an order delegating 
this authority to a parent upon finding that the parent 
poses no danger to the child and has the capacity to 
authorize the administration of psychotropic medications. 
(See “Psychotropic Medications,” page 4.8, for more 
information about the administration of psychotropic 
medications to a child in the custody of the juvenile court.)

XIII. PSYCHOSURGERY

“Psychosurgery” is defined as any of those operations 
referred to as lobotomy, psychiatric surgery, and behavioral 
surgery and all other forms of brain surgery if the surgery is 
performed for the purpose of any of the following:

1. Modification, alteration, or control of thoughts, feelings, 
actions or behavior rather than the treatment of a 
known and diagnosed physical disease of the brain;

2. Modification or alteration of normal brain function, 
brain tissue or brain cells in order to modify, alter or 
control thoughts, feelings, actions or behavior; or

3. Treatment of abnormal brain function, brain tissue or 
brain cells in order to modify, alter or control thoughts, 
feelings, actions or behavior when the abnormality is 
not an established cause for those thoughts, feelings, 
actions or behavior.

Psychosurgery does not include surgery for relief of pain 
caused by physical disease elsewhere in the body.

Psychosurgery also does not include prefrontal sonic 
treatment where there is no destruction of brain tissue. 
However, all requirements pertaining to psychosurgery must 
be followed when prefrontal sonic treatment is administered 
and there exists any possibility there will be destruction of 
brain cells or brain tissue. [Welfare and Institutions Code 
Section 5325(g); Title 9, California Code of Regulations, 
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Sections 836 and 837] (See XIV. “Convulsive Therapy and 
Insulin Coma Treatment,” page 5.36, for definitions as well 
as other requirements regarding prefrontal sonic treatment.)

A. Conditions Under Which Psychosurgery May 
Be Performed

Welfare and Institutions Code Section 5326.6 governs 
the performance of psychosurgery. In order to perform 
psychosurgery on a patient, whether admitted to a facility 
as a voluntary or involuntary patient, wherever administered, 
the following conditions must be met.

AGE OF PATIENT

The patient must be over 18 years of age. Under no 
circumstances may psychosurgery be performed on a 
person under 18 years of age [Title 9, California Code of 
Regulations, Section 845].

INFORMED CONSENT

The patient must give a valid, written informed consent 
[Welfare and Institutions Code Section 5326.6(a)]. For 
these purposes, “written informed consent” means 
that a person knowingly and intelligently, without duress 
or coercion, clearly and explicitly gives written consent to 
the treating physician for the proposed therapy. Welfare 
and Institutions Code Sections 5326.2, 5326.3, 5326.4 
and 5326.5, discussed below, state the requirements for 
obtaining and documenting a valid informed consent.

Required Information

To create the basis for a voluntary informed consent, the 
following information must be given to the patient in a clear 
and explicit manner:

1. The reason for the treatment; that is, the nature and 
seriousness of the patient’s illness, disorder or defect.

2. The nature of the procedures to be used in the 
proposed treatment, including its probable frequency 
and duration.

3. The probable degree and duration (temporary or 
permanent) of improvement or remission expected with 
and without the treatment.

4. The nature, degree, duration and probability of the 
side effects and significant risks, commonly known by 
the medical profession, of the treatment, including its 
associated therapeutic modalities, especially noting 
the degree and duration of memory loss (including its 
irreversibility) and how and to what extent side effects 
may be controlled, if at all.

5. That there exists a division of opinion as to the efficacy 
of the proposed treatment, why and how it works, and 
its commonly known risks and side effects.

6. The reasonable alternative treatments. 

7. Why the physician recommends this 
particular treatment.

8. That the patient has the right to accept or refuse the 
proposed treatment, and that, if consent is given, the 
patient has the right to revoke the consent for any 
reason, and at any time prior to or between treatments.

Waiting Period Required

The patient may be asked to give his or her written 
informed consent only after 24 hours have elapsed from 
the time the required information above has been given 
to the patient. [Welfare and Institutions Code Section 
5326.5(e)]

Consent Form

The law states that the California Departments of Health 
Care Services and State Hospitals must promulgate a 
standard written consent form setting forth clearly and in 
detail the matters listed in Welfare and Institutions Code 
Section 5326.2 (see “Required Information,” page 5.3) 
and any further information with respect to each item as 
deemed generally appropriate to all patients [Welfare and 
Institutions Code Section 5326.3]. However, the forms 
presently available from the departments are for use by 
state hospitals only. Until a form is promulgated by the 
departments for use by other hospitals, each hospital 
should prepare a written consent form in accordance with 
the requirements in Welfare and Institutions Code Sections 
5326.2, 5326.3, 5326.4 and 5326.5. It is also advisable for 
each hospital to contact its local mental health agency to 
determine whether a form has been developed for use by 
local facilities.

The treating physician must use the standard written 
consent form, and must also supplement it in writing 
with those details that pertain to the particular patient 
being treated.

Presentation of “Supplemented” Consent Form and 
Oral Explanation to Patient

The treating physician must present to the patient the 
supplemented consent form and orally give a clear and 
detailed explanation to the patient of all of the above 
required information.
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Signature of Patient and Witness

After the required waiting period, the treating physician 
must obtain the dated signature of the patient and a 
witness on the supplemented consent form.

Documentation Requirements

The fact of the execution of the written consent form and 
of the oral explanation must be entered into the patient’s 
medical record along with a copy of the consent form 
itself. The consent form must be made available to the 
patient and to his or her attorney, guardian, conservator 
and, if the patient consents, to a responsible relative of the 
patient’s choosing.

Consent Process Devoid of Duress or Coercion

The physician may urge the proposed treatment as the 
best one, but may not use, in an effort to gain consent, 
any reward or threat, express or implied, nor any other 
form of inducement or coercion, including, but not limited 
to, placing the patient in a more restricted setting, transfer 
of the patient to another facility or loss of the patient’s 
privileges. A patient may not be denied any benefits for 
refusing treatment.

Patient Capacity to Consent

A person is deemed to have the capacity to consent or 
to refuse consent if it is determined that the person has 
actually understood and can knowingly and intelligently 
act upon the information specified in “Required 
Information,” page 5.3. Understanding of the potential 
benefits and risks of the proposed treatment or surgery is 
the primary factor in determining the capacity to consent or 
to refuse. A person must not be deemed to lack capacity to 
consent or refuse consent solely by virtue of a psychiatric 
or medical diagnosis [Title 9, California Code of Regulations, 
Section 840].

DISCRETIONARY INVOLVEMENT OF RESPONSIBLE 
RELATIVE

A responsible relative of the patient’s choosing (with 
the patient’s consent) and the guardian or conservator, 
if there is one, must read the consent form and must 
be given the information discussed in “Required 
Information,” page 5.3, by the treating physician. If the 
patient does not wish to inform a relative, or if the chosen 
relative is unavailable (and the patient either does not 
wish to designate another relative or that relative is also 
unavailable), this requirement may be dispensed with.

A “responsible relative” for these purposes includes the 
spouse, parent, adult child, or adult brother or sister of 
the patient.

DOCUMENTATION BY PHYSICIAN OF REASONS FOR 
PROCEDURE

The attending physician must enter adequate 
documentation in the patient’s medical record of the 
reasons for the procedure, that all other appropriate 
treatment modalities have been exhausted, and that 
this mode of treatment is definitely indicated and is the 
least drastic alternative available for the treatment of the 
patient at this time. This statement must be signed by the 
attending and treating physician(s).

CONSULTATION

Three physicians, one appointed by the facility and two 
appointed by the local mental health director, two of whom 
must be board-certified or board-eligible psychiatrists 
or neurosurgeons, must personally examine the patient 
and unanimously agree with the attending physician’s 
determinations and agree that the patient has the capacity 
to give informed consent. This agreement must be 
documented in the patient’s medical record and signed 
by each physician. [Welfare and Institutions Code Section 
5326.6]

TIME DELAY BETWEEN WRITTEN INFORMED CONSENT 
AND SURGERY

In no case may psychosurgery be performed less than 72 
hours following the time the patient gave written consent 
[Welfare and Institutions Code Section 5326.6(d)].

EFFECT OF CONSENT ON RIGHT TO REFUSE 
TREATMENT

The giving of consent may not be construed as a waiver of 
the right to refuse treatment at a future time. Consent may 
be withdrawn at any time, orally or in writing, and must be 
given immediate effect.

DOCUMENTATION OF REFUSAL OF PSYCHOSURGERY

If a patient is deemed by the physician to have the 
capacity to give informed consent, but refuses to do so, 
the physician must indicate in the medical record that 
the treatment was refused despite the physician’s advice, 
and that he or she explained to the patient the patient’s 
responsibility for any untoward consequence of the 
refusal. However, this explanation must not be made in a 
manner that constitutes duress or coercion. The patient 
must not be subject to any loss of privileges due to a 
refusal to consent. [Title 9, California Code of Regulations, 
Section 841]
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REPORTS OF PSYCHOSURGERY

A doctor or facility that administers psychosurgery must 
report quarterly to the local behavioral health director, 
who is required to transmit a copy of the report to the 
director of mental health. The report must include the 
number of persons who received psychosurgery, wherever 
administered, in the following categories:

1. Involuntary patients who gave informed consent.

2. Voluntary patients who gave informed consent.

(Patients incapable of giving consent must not undergo 
psychosurgery.)

The report must also include psychiatric diagnosis, type of 
psychosurgery performed, date surgery performed, and 
complications that arose during or after the psychosurgery.

A facility that considers psychosurgery a part of its 
treatment program must file a quarterly report, regardless 
of whether any of these treatment methods were used 
during the quarter. [Welfare and Institutions Code Section 
5326.15; Title 9, California Code of Regulations, Section 
838.1]

XIV. CONVULSIVE THERAPY AND INSULIN COMA 
TREATMENT

State law sets forth various requirements, discussed below, 
to be met prior to initiation of convulsive therapy and insulin 
coma treatment on a patient.

All requirements pertaining to the administration of 
convulsive treatment must be followed when insulin 
coma treatment is administered, or when prefrontal 
sonic treatment is administered that involves only direct 
stimulation of brain cells or brain tissue. All requirements 
pertaining to psychosurgery must be followed when 
prefrontal sonic treatment is administered and there exists 
any possibility there will be destruction of brain cells or 
brain tissue (see XIII. “Psychosurgery,” page 5.33).

A. Definitions

“Convulsive treatment” is the planned induction of a 
seizure through electrical or chemical means for therapeutic 
purposes. When more than one seizure is induced in a 
single treatment session, each seizure shall be considered 
a separate treatment for record keeping and reporting 
purposes. 

“Insulin coma treatment” consists of producing a coma for 
therapeutic purposes, with or without convulsions, through 
the intramuscular administration of insulin.

“Prefrontal sonic treatment” is the direct stimulation and/
or destruction of brain cells or brain tissue by ultrasound for 
therapeutic purposes.

[Title 9, California Code of Regulations, Sections 836 
and 837]

B. Involuntary Adult Patients

Before convulsive treatment or insulin coma treatment is 
administered to an involuntary adult patient, the conditions 
described in this section of the manual must be met 
[Welfare and Institutions Code Section 5326.7]. Involuntary 
patients include the following:

1. Persons involuntarily detained for 72-hour evaluation 
and treatment under Welfare and Institutions Code 
Section 5150;

2. Persons certified for intensive treatment under Welfare 
and Institutions Code Section 5250;

3. Persons certified for additional intensive treatment 
as suicidal under Welfare and Institutions Code 
Section 5260;

4. Persons post-certified as a demonstrated danger of 
substantial physical harm to others under Welfare and 
Institutions Code Section 5300;

5. Persons under temporary or permanent 
conservatorship or guardianship;

6. Persons who have been judicially committed, as 
defined under Welfare and Institutions Code 
Section 5008.1 (mentally disordered sex offenders; 
developmentally disabled persons admitted to a state 
hospital due to dangerousness; or other persons 
committed to the State Department of State Hospitals). 
If these provisions conflict with regulations dealing 
with the developmentally disabled promulgated under 
chapter 1 (commencing with Section 4500) of the 
Welfare and Institutions Code, the latter statute and 
regulations shall control.

[Title 9, California Code of Regulations, Section 836.1]

DOCUMENTATION OF REASONS FOR TREATMENT

The attending or treating physician must enter adequate 
documentation in the patient’s medical record of the 
reasons for the procedure, that all reasonable treatment 
modalities have been carefully considered, and that the 
treatment is definitely indicated and is the least drastic 
alternative available for this patient at this time. This 
statement in the medical record must be signed by the 
attending and treating physician(s).
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COMMITTEE REVIEW OF TREATMENT

A review of the patient’s medical record must be conducted 
by a committee of two physicians, at least one of whom 
must have personally examined the patient.

One physician must be appointed by the facility and one 
must be appointed by the local mental health director. Both 
must be board-certified or board-eligible psychiatrists or 
neurologists. This review committee must unanimously 
agree with the treating physician’s determinations 
entered in the medical record. This agreement must be 
documented in the patient’s medical record and signed by 
both physicians. [Welfare and Institutions Code Section 
5326.7]

The physicians who serve on review committees must not 
be personally involved in the treatment of the patient whose 
case they are reviewing [Welfare and Institutions Code 
Section 5326.55].

DISCRETIONARY INVOLVEMENT OF RESPONSIBLE 
RELATIVE

A responsible relative of the patient’s choosing and the 
patient’s guardian or conservator, if there is one, must 
be given the oral explanation by the attending physician 
of the information required by Welfare and Institutions 
Code Section 5326.2, which is discussed in “Required 
Information,” page 5.3. If the patient does not wish to 
inform a relative, or if the chosen relative is unavailable 
and the patient either does not wish to designate another 
relative or that relative is also unavailable, this requirement 
may be dispensed with.

A “responsible relative” for these purposes, includes the 
spouse, parent, adult child, or adult brother or sister of the 
patient [Welfare and Institutions Code Section 5326.6(d)].

BASIC REQUIREMENTS OF INFORMED CONSENT

The patient must give a valid written informed consent 
[Welfare and Institutions Code Section 5326.7(d)]. For 
these purposes, a “written informed consent” means 
that a person knowingly and intelligently, without duress or 
coercion, clearly and explicitly gives written consent to the 
treating physician for the proposed therapy. Welfare and 
Institutions Code Sections 5326.2, 5326.3, 5326.4 and 
5326.5, discussed in “Informed Consent,” page 5.34, state 
the requirements for obtaining and documenting a valid 
informed consent. 

CONSENT FORM

For purposes of obtaining written informed consent to 
electroconvulsive treatment, the law requires the treating 
physician to use the consent form developed by the state 

[Title 9, California Code of Regulations, Section 839]. The 
form, DHCS 1800/MH 300, may be found at www.dhcs.
ca.gov/formsandpubs/forms/pages/mental_health-forms.
aspx in English and Spanish. Providers may wish to 
supplement it with additional information.

Patient Capacity to Consent

A patient has the capacity to consent or to refuse to 
consent if he or she has actually understood and can 
knowingly and intelligently act upon the information 
required to be given to the patient by the physician. 
Understanding of the potential benefits and risks of the 
proposed treatment is the primary factor in determining 
capacity to consent or refuse consent. A person does 
not lack capacity solely by virtue of a psychiatric or 
medical diagnosis. [Title 9, California Code of Regulations, 
Section 840]

WAITING PERIOD REQUIRED

The patient may be asked to give his or her written 
informed consent only after 24 hours have elapsed from 
the time the required information above has been given 
to the patient. [Welfare and Institutions Code Section 
5326.5(e)]

PRESENTATION OF “SUPPLEMENTED” CONSENT 
FORM AND ORAL EXPLANATION TO PATIENT

The treating physician must present to the patient the 
supplemented consent form and orally give a clear and 
detailed explanation to the patient of all of the above 
required information.

ADDITIONAL INFORMED CONSENT REQUIREMENTS

Duration of Written Informed Consent

The written informed consent must be given for a 
specified maximum number of treatments over a specified 
maximum period of time that may not exceed 30 days. It is 
revocable at any time before or between treatments, and 
any withdrawal of consent, which may be given orally or 
in writing, must be given immediate effect. If the patient 
subsequently changes his or her mind, a new consent must 
be obtained. A renewed written informed consent must be 
given for any additional treatments in number or in time, not 
to exceed 30 days.

Agreement on Capacity to Consent

Review by Patient’s Attorney or Public Defender. The 
patient’s attorney, or if none, a public defender appointed 
by the court, must agree with the attending physician 

http://www.dhcs.ca.gov/formsandpubs/forms/pages/mental_health-forms.aspx
http://www.dhcs.ca.gov/formsandpubs/forms/pages/mental_health-forms.aspx
http://www.dhcs.ca.gov/formsandpubs/forms/pages/mental_health-forms.aspx
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that the patient has the capacity to give written informed 
consent and actually gave such consent. The attorney must 
make an independent judgment of capacity [Welfare and 
Institutions Code Section 5326.7(e); Title 9, California Code 
of Regulations, Section 840(c)].

Court Review if Capacity Disputed. If either the attending 
physician or the attorney believes that the patient does 
not have the capacity to give written informed consent, 
then a petition must be filed in superior court to determine 
the patient’s capacity to give written informed consent. 
The court will hold an evidentiary hearing after giving 
appropriate notice to the patient, and within three days 
after the petition is filed. At the hearing the patient must 
be present and represented by legal counsel. If the court 
deems the attorney to have a conflict of interest, the 
attorney may not represent the patient in this proceeding.

Consent by Other than Patient. If the court determines 
that the patient does not have the capacity to give written 
informed consent, then treatment may be performed 
if written informed consent (as defined in Welfare and 
Institutions Code Sections 5326.2 and 5326.5) is given by 
the responsible relative chosen by the patient, if any, or the 
patient’s conservator or guardian.

CLAIM OF REGAINED COMPETENCY

At any time during the course of treatment of a person who 
has been deemed incompetent, that person has the right 
to claim regained competency. Should he or she do so, the 
person’s competency must be reevaluated according to 

“Agreement on Capacity to Consent,” page 5.37. 

DOCUMENTATION OF REFUSAL OF CONVULSIVE 
TREATMENT

No convulsive treatment or insulin coma treatment may be 
performed if the patient, whether admitted to the facility 
as a voluntary or involuntary patient, is deemed to be 
able to give informed consent and refuses to do so. The 
physician must indicate in the medical record that the 
treatment was refused despite the physician’s advice and 
that the physician has explained to the patient the patient’s 
responsibility for any untoward consequences of his or her 
refusal. However, this explanation must not be made in a 
manner that constitutes duress or coercion. The patient 
must not be subject to any loss of privileges due to a 
refusal to consent [Welfare and Institutions Code Section 
5326.85; Title 9, California Code of Regulations, Section 
841].

C. Voluntary Adult Patients

Before convulsive treatment or insulin coma treatment 
may be performed on voluntary patients, including but not 
limited to those voluntarily admitted to a facility or receiving 
the treatment in a physician’s office, a clinic, or a private 
home, the following conditions must be met.

PATIENT HAS CAPACITY TO CONSENT

If the patient has the capacity to consent to the treatment, 
the following steps must be taken.

Documentation of Treatment Reasons, Oral 
Explanation, Written Informed Consent

As discussed in B. “Involuntary Adult Patients,” page 5.36, 
there must be documentation of reasons for treatment, 
the discretionary oral explanation to a responsible relative 
chosen by the patient, if any, and written informed consent.

Verification of Capacity to Consent

A board-certified or board-eligible psychiatrist or neurologist 
other than the patient’s attending or treating physician 
must have examined the patient and verified that the 
patient has the capacity to give and has given written 
informed consent. This verification must be documented 
in the patient’s medical record and signed by the treating 
physician. [Welfare and Institutions Code Section 5326.75]

PATIENT LACKS CAPACITY TO CONSENT

If the required verification of capacity to consent is not 
obtained, then all of the requirements for treatment for 
involuntary adult patients must be met, as discussed in 
B. “Involuntary Adult Patients,” page 5.36.

D. Minors Under the Age of 12

Under no circumstances may convulsive treatment or 
insulin coma treatment be performed on a minor under 
the age of 12 years [Welfare and Institutions Code Section 
5326.8]. Under no circumstances may prefrontal sonic 
treatment be performed on a person under 18 years of age 
[Title 9, California Code of Regulations, Section 845(a)].

E. Minors Between 12 and 16 Years of Age

Before convulsive treatment or insulin coma treatment may 
be administered to a minor who is 12 years of age to under 
16 years of age, the following conditions must be met 
[Welfare and Institutions Code Section 5326.8]. However, 
under no circumstances may prefrontal sonic treatment 
be performed on a person under 18 years of age [Title 9, 
California Code of Regulations, Section 845(a)].



Chapter 5 — Treatments That Require Special Consent        CHA

   5.39© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

EMERGENCY SITUATION

It is an emergency situation and the treatment is deemed a 
lifesaving treatment.

EMERGENCY CERTIFIED BY REVIEW COMMITTEE

The fact of the emergency and the need for and 
appropriateness of the treatment are certified unanimously 
by a review board of three board-eligible or board-certified 
child psychiatrists appointed by the local mental 
health director.

Physicians who serve on a review committee must not be 
personally involved in the treatment of the patient whose 
case they are reviewing [Welfare and Institutions Code 
Section 5326.55].

COMPLIANCE WITH OTHER LAWS

The requirements set forth under B. “Involuntary Adult 
Patients,” page 5.36, must be followed. Unless the minor 
is emancipated, the custodial parents or the person/agency 
with legal custody is considered the guardian for purposes 
of granting or withholding consent for convulsive therapy. 
[Title 9, California Code of Regulations, Section 845]

DOCUMENTATION

The treatment must be thoroughly documented and 
reported immediately to the director of the Department of 
Health Care Services.

F. Minors 16 and 17 Years of Age

A minor aged 16 or 17 years of age must be treated as 
an adult for purposes of consent to convulsive therapy or 
insulin coma treatment. (See B. “Involuntary Adult Patients,” 
page 5.36, for the requirements that apply to minors 16 
and 17 years of age who are involuntary patients or who 
lack verification of capacity to provide informed consent. 
See C. “Voluntary Adult Patients,” page 5.38, for the 
requirements that apply to voluntarily admitted minors 16 
and 17 years of age.) 

An unemancipated minor’s parent(s) or the person/agency 
with legal custody is considered the guardian for purposes 
of granting or withholding consent. [Welfare and Institutions 
Code Sections 5326.7 and 5326.8; Title 9, California Code 
of Regulations, Section 845]

However, under no circumstances may prefrontal sonic 
treatment be performed on a person under 18 years of age 
[Title 9, California Code of Regulations, Section 845(a)].

G. Committee Review of Treatment

Facilities in which convulsive treatment or insulin coma 
treatment is performed on voluntary or involuntary persons 
must designate a qualified committee to review all of 
these treatments and to verify their appropriateness and 
need. (See Title 9, California Code of Regulations, Section 
847 regarding post-treatment review committees.) The 
local mental health director is required to establish a 
review committee for convulsive treatments administered 
anywhere other than in a facility (as defined in Health and 
Safety Code Section 1250) in which psychiatric evaluation 
or treatment is offered. Records of these committees will 
be available in the same manner as are the records of 
other hospital utilization and audit committees, and may 
be subject to other regulations. Persons serving on these 
review committees will enjoy the same immunities as 
other persons serving on utilization, peer review, and audit 
committees of health care facilities. [Welfare and Institutions 
Code Section 5326.91]

H. Reports to Local Behavioral Health Director

A physician or facility that administers convulsive 
treatments or insulin coma treatments must report quarterly 
to the local behavioral health director, who is required 
to transmit a copy of the report to the director of mental 
health. The report must include the number of persons who 
received such treatments, wherever administered, in each 
of the following categories:

1. Involuntary patients who gave informed consent.

2. Involuntary patients who were deemed incapable 
of giving informed consent and received convulsive 
treatment against their will.

3. Voluntary patients who gave informed consent.

4. Voluntary patients deemed incapable of giving consent.

A facility that considers convulsive treatment a part of its 
treatment program must file a quarterly report, regardless of 
whether any of these treatment methods were used during 
the quarter [Welfare and Institutions Code Section 5326.15; 
Title 9, California Code of Regulations, Section 838].

The reports must be made on a form (DHCS 1806/MH 
309) issued by the state, available at www.dhcs.ca.gov/
formsandpubs/forms/pages/mental_health-forms.aspx.

I. Excessive Use of Convulsive Treatment

The director of the Department of State Hospitals defines 
the excessive use of convulsive treatment as more than 15 
treatments given to a patient within a 30-day period or a 
total of more than 30 treatments given within a one-year 

http://www.dhcs.ca.gov/formsandpubs/forms/pages/mental_health-forms.aspx
http://www.dhcs.ca.gov/formsandpubs/forms/pages/mental_health-forms.aspx
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period. [Welfare and Institutions Code Section 5326.95; 
Title 9, California Code of Regulations, Section 849]

If additional convulsive treatments are indicated in the 
judgment of the attending physician, prior approval must 
be obtained from the review committee of the facility or 
county (see B. “Involuntary Adult Patients,” page 5.36).

J. Local Regulation of Convulsive Treatment Void

Administration of convulsive treatment is regulated by 
numerous state statutes. As such, attempts by local 
ordinances to prohibit convulsive treatment have been 
found to be preempted by state law and thus are void 
[Northern California Psychiatric Society v. City of Berkeley, 
178 Cal.App.3d 90 (1986)]. (See also Business and 
Professions Code Section 460, which limits the authority of 
local governments to regulate health professionals.)

XV. PRESCRIBING OPIOIDS

The United States is currently experiencing an epidemic 
of opioid overdoses. As a result, government regulators, 
politicians, the news media, and trial lawyers are 
scrutinizing physician prescribing, hospital policies, and 
pharmacy dispensing practices. This portion of the manual 
describes the legal requirements for checking the statewide 
opioid prescription database as well as the California 
Medical Board guidelines for opioid prescribing. Because 
this is a subject of great public interest, hospitals should 
consult their legal counsel for any updates in the law.

A. Checking the CURES Database

CURES — the Controlled Substance Utilization Review 
and Evaluation System — is California’s prescription drug 
monitoring program. It is a database administered by the 
Office of the Attorney General in the California Department 
of Justice that contains records of prescriptions for 
Schedule II, III, and IV controlled substances dispensed 
in the state. The Medical Board of California has detailed 
information about the CURES program at www.mbc.
ca.gov/Licensees/Prescribing/CURES.

A health care practitioner must consult the CURES 
database to review a patient’s controlled substance history 
before prescribing a Schedule II, Schedule III, or Schedule 
IV controlled substance to the patient for the first time and 
at least once every four months thereafter if the substance 
remains part of the treatment of the patient. 

“First time” means the initial occurrence in which a health 
care practitioner intends to prescribe, order, administer, or 
furnish a Schedule II, Schedule III, or Schedule IV controlled 

substance to a patient and has not previously prescribed a 
controlled substance to the patient.

Veterinarians and pharmacists are not required to consult 
the database.

[Health and Safety Code Section 11165.4]

TIMING

The practitioner must obtain a patient’s controlled 
substance history from the CURES database no earlier than 
24 hours, or the previous business day, before he or she 
prescribes, orders, administers, or furnishes a Schedule 
II, Schedule III, or Schedule IV controlled substance to 
the patient.

EXCEPTIONS

The requirement to consult the CURES database does not 
apply in the following circumstances:

1. A health care practitioner prescribes, orders, or 
furnishes a controlled substance to be administered 
to a patient while the patient is admitted to any of the 
following facilities or during an emergency transfer 
between any of the following facilities for use while on 
facility premises:

a. A clinic licensed under Health and Safety Code 
Section 1200 et seq.

b. An outpatient setting as defined in Health and 
Safety Code Section 1248 et seq. 

c. A health facility as defined in Health and Safety 
Code Section 1250 et seq. This includes general 
acute care hospitals, acute psychiatric hospitals, 
psychiatric health facilities, skilled nursing facilities, 
and other facilities.

d. A county medical facility as described in Health 
and Safety Code Section 1440 et seq.

2. A health care practitioner prescribes, orders, 
administers, or furnishes a controlled substance in a 
hospital emergency department and the quantity does 
not exceed a nonrefillable seven-day supply.

3. A health care practitioner prescribes, orders, 
administers, or furnishes a controlled substance to a 
patient as part of the patient’s treatment for a surgical 
procedure and the quantity of the controlled substance 
does not exceed a nonrefillable five-day supply in any 
of the following facilities:

a. A clinic licensed under Health and Safety Code 
Section 1200 et seq.

b. An outpatient setting as defined in Health and 
Safety Code Section 1248 et seq. 

http://www.mbc.ca.gov/Licensees/Prescribing/CURES
http://www.mbc.ca.gov/Licensees/Prescribing/CURES
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c. A health facility as defined in Health and Safety 
Code Section 1250 et seq. This includes general 
acute care hospitals, acute psychiatric hospitals, 
psychiatric health facilities, skilled nursing facilities, 
and other facilities.

d. A county medical facility as described in Health 
and Safety Code Section 1440 et seq.

e. A dental office [Business and Professions Code 
Section 1658].

4. A health care practitioner prescribes, orders, 
administers, or furnishes a controlled substance to a 
patient currently receiving hospice care [Health and 
Safety Code Section 1339.40].

5. A situation in which all of the following circumstances 
are satisfied:

a. It is not reasonably possible for a health care 
practitioner to access the information in the 
CURES database in a timely manner.

b. Another health care practitioner or designee 
authorized to access the CURES database is not 
reasonably available.

c. The quantity of controlled substance prescribed, 
ordered, administered, or furnished does not 
exceed a nonrefillable five-day supply and no refill 
is allowed.

A health care practitioner who does not consult the 
CURES database under this exception must document 
the reasons for not consulting it in the patient’s 
medical record.

6. The CURES database is not operational, as determined 
by the Department of Justice, or it cannot be accessed 
by a health care practitioner because of a temporary 
technological or electrical failure. A health care 
practitioner must, without undue delay, seek to correct 
any cause of the temporary technological or electrical 
failure that is reasonably within his or her control.

7. The CURES database cannot be accessed because of 
technological limitations that are not reasonably within 
the control of a health care practitioner.

8. Consultation of the CURES database would, as 
determined by the health care practitioner, result in a 
patient’s inability to obtain a prescription in a timely 
manner and thereby adversely impact the patient’s 
medical condition, provided that the quantity of the 
controlled substance does not exceed a nonrefillable 
five-day supply.

If a health care practitioner is not required to consult the 
CURES database the first time he or she prescribes, orders, 

administers, or furnishes a controlled substance to a 
patient, the practitioner must consult the CURES database 
before subsequently prescribing a Schedule II, Schedule 
III, or Schedule IV controlled substance to the patient and 
at least once every four months thereafter if the substance 
remains part of the treatment of the patient.

PENALTIES

A health care practitioner who fails to consult the CURES 
database as required must be referred to the appropriate 
state professional licensing board for administrative 
sanctions that are deemed appropriate by that board.

This law does not create a private cause of action against a 
health care practitioner.

B. Obtaining Patient Consent

There is currently no federal or state law explicitly requiring 
that a physician obtain written informed consent for 
opioid prescription. However, the Medical Board of 
California (MBC) has issued “Guidelines for Prescribing 
Controlled Substances for Pain,” available at www.mbc.
ca.gov/licensees/prescribing/pain_guidelines.pdf. The 
MBC guidelines (90 pages) address all aspects of opioid 
prescribing: acute pain, chronic pain, cancer pain, 
noncancer pain, nociceptive pain, neuropathic pain, 
dosing, tolerance, dependence, addiction, special patient 
populations, patient evaluation and risk stratification, 
patient assessment and monitoring, discontinuing 
opioids, medical recordkeeping and more. The MBC has 
stated that:

These guidelines are not regulations, but merely 
suggested courses of action to assist physicians in 
prescribing opioids. So long as the physician’s care 
meets the standard of care, deviation from the guidelines 
is not a cause for discipline.

The MBC guidelines suggest that physicians considering 
long-term prescription of opioids should discuss the risks 
and benefits of the treatment plan with the patient or the 
patient’s legal representative. The MBC states that the 
consent discussion with the patient should typically include:

1. Potential risks and anticipated benefits of long-term 
opioid therapy.

2. Potential side effects (both short- and long-term) 
of the medication, such as nausea, opioid-induced 
constipation, decreased libido, sexual dysfunction, 
hypogonadism with secondary osteoporosis, and 
cognitive impairment.

3. The likelihood that some medications will cause 
tolerance and physical dependence to develop.

http://www.mbc.ca.gov/licensees/prescribing/pain_guidelines.pdf
http://www.mbc.ca.gov/licensees/prescribing/pain_guidelines.pdf
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4. The risk of drug interactions and over-sedation.

5. The risk of respiratory depression.

6. The risk of impaired motor skills (affecting driving and 
other tasks).

7. The risk of opioid misuse, dependence, addiction, 
and overdose.

8. The limited evidence as to the benefit of long-term 
opioid therapy.

The MBC recommends the use of a pain management 
agreement for the following patients:

1. Patients on short-acting opioids at the time of the third 
visit within two months.

2. Patients on long-acting opioids.

3. Patients expected to require more than three months 
of opioids.

The MBC guidelines include suggestions on what 
information should be included in a pain management 
agreement, as well as a sample agreement.

C. Offering Opioid Reversal Medication and 
Education

Effective Jan. 1, 2019, a prescriber of an opioid 
medication must offer the patient a prescription for 
naloxone hydrochloride (or a similar drug) under certain 
circumstances. In addition, a prescriber must provide 
specified education to a patient being prescribed an opioid 
medication. 

A prescriber who violates this law will be referred to the 
appropriate licensing board. [Business and Professions 
Code Sections 740-742]

OFFERING A PRESCRIPTION FOR AN OPIOID 
REVERSAL MEDICATION

A prescriber must offer a prescription for naloxone 
hydrochloride or another drug approved by the United 
States Food and Drug Administration for the complete or 
partial reversal of opioid depression to a patient when one 
or more of the following conditions are present:

1. The prescription dosage for the patient is 90 or more 
morphine milligram equivalents per day.

2. The opioid medication is prescribed concurrently with a 
prescription for benzodiazepine.

3. The patient presents with an increased risk for 
overdose, including a patient with a history of overdose, 
a patient with a history of substance use disorder, or 

a patient at risk for returning to a high dose of opioid 
medication to which the patient is no longer tolerant.

PATIENT EDUCATION

The prescriber must educate patients receiving a 
prescription as described above on overdose prevention 
and the use of naloxone hydrochloride (or similar drug for 
reversal of opioid depression). The prescriber must also 
educate any person or persons designated by the patient 
as well as a minor patient’s parent or guardian.

EXCEPTION

The requirement to offer a naloxone prescription and 
education does not apply when prescribing an opioid to an 
inmate or a youth under the jurisdiction of the Department 
of Corrections and Rehabilitation.

CLEAN-UP LEGISLATION

On Feb. 19, 2019, Assembly Member Wood introduced a 
bill in the California legislature to clarify that the requirement 
to offer naloxone and related education does not apply to 
a prescriber when prescribing, ordering, or administering 
medications to a patient in an inpatient health facility, such 
as a hospital or skilled nursing facility, or when prescribing 
medications to a patient in outpatient-based hospice care.

XVI. MANDATORY PHARMACIST CONSULTATION

A. Outpatient Medications

Pharmacists must provide oral consultation to 
outpatients (or their legal representatives) under the 
following conditions:

1. Whenever a prescription drug has not previously been 
dispensed to a patient;

2. Whenever a prescription drug not previously dispensed 
to a patient in the same dosage form, strength or 
with the same written directions is dispensed by 
the pharmacy;

3. Upon request of the patient; and

4. Whenever the pharmacist deems it warranted in the 
exercise of his or her professional judgment.

The oral consultation must include, at least: 

1. Directions for use and storage and the importance of 
compliance with directions; and 

2. Precautions and relevant warnings, including common 
severe side or adverse effects or interactions that may 
be encountered. 
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[Title 16, California Code of Regulations, Section 1707.2]

In addition, whenever a pharmacist deems it warranted 
in the exercise of his or her professional judgment, oral 
consultation must also include:

1. The name and description of the medication;

2. The route of administration, dosage form, dosage and 
duration of drug therapy;

3. Any special directions for use and storage;

4. Precautions for preparation and administration by 
the patient, including techniques for self-monitoring 
drug therapy;

5. Prescription refill information;

6. Therapeutic contraindications, avoidance of common 
severe side or adverse effects or known interactions, 
including serious potential interactions with known 
nonprescription medications and therapeutic 
contraindications and the action required if such 
side or adverse effects or interactions or therapeutic 
contraindications are present or occur; and

7. Action to be taken in the event of a missed dose.

In addition, Business and Professions Code Section 4074 
requires a pharmacist to inform a patient orally or in writing 
of the harmful effects of a prescription drug if: 

1. It poses substantial risk to the patient when taken in 
combination with alcohol or the drug may impair the 
patient’s ability to drive a motor vehicle; and

2. The Board of Pharmacy has determined that the 
prescribed drug requires this warning.

If the pharmacist determines that a drug may impair a 
patient’s ability to operate a vehicle or vessel, a written 
warning label must be affixed to the drug container.

PATIENT DECLINES OR IS UNAVAILABLE

A pharmacist is not required to provide oral consultation 
when a patient or the patient’s agent refuses 
such consultation.

When the patient or agent is not present (i.e., the 
medication is shipped or delivered to the patient), the 
pharmacy must ensure that the patient receives written 
notice of his or her right to request consultation and a 
phone number from which the patient may obtain oral 
consultation from a pharmacist who has ready access to 
the patient’s record.

DOCUMENTATION

It is recommended that the pharmacist document 
any consultation provided to the patient (or agent) 
or, if applicable, a refusal by the patient (or agent) of 
offered consultation.

B. Drug Substitutions

A pharmacist may make certain drug substitutions such 
as dispensing a generic drug in place of a brand-name 
drug. In such cases, the patient must be informed of the 
substitution [Business and Professions Code Sections 
4052.5(e) and 4073(e)].

C. Emergency Contraception

A pharmacist may furnish emergency contraception drug 
therapy in accordance with either: 

1. Standardized procedures or protocols developed by 
the pharmacist and an authorized prescriber who is 
acting within his or her scope of practice; or 

2. Standardized procedures or protocols developed by 
the California Board of Pharmacy and the Medical 
Board of California. 

The pharmacist must have completed a training program 
on emergency contraception. The pharmacist must provide 
the patient with a standardized fact sheet developed by the 
California Board of Pharmacy or a nationally recognized 
medical organization. [Business and Professions Code 
Section 4052.3; Title 16, California Code of Regulations, 
Section 1746]

Outpatient pharmacies must post a notice including 
information about consumers’ rights to receive medicine 
and devices that have been legally prescribed for them. 
The text of the notice may be found at Title 16, California 
Code of Regulations, Section 1707.6. (See CHA’s 
California Hospital Compliance Manual for a list of signage 
requirements and language.)

FEES

A pharmacist or pharmacist employer may not directly 
charge a patient a separate consultation fee for emergency 
contraception drug therapy services furnished by a 
pharmacist. However, an administrative fee not to exceed 
$10 may be charged above the retail cost of the drug.

Upon an oral, telephonic, electronic or written request from 
a patient or customer, a pharmacist or pharmacist employer 
must disclose the total retail price for the emergency 
contraception drug therapy. (The total retail price includes 
the price of the drug and the administrative fee.)
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This law does not supersede any contract between a 
pharmacist or a pharmacist employer/agent and a health 
care service plan or insurance company. Patients who have 
a pharmacy benefit that covers the cost of emergency 
contraception may not be required to pay an administrative 
fee — these patients may only be required to pay the 
copayment required by their plan. 

The fee provisions of this law will cease to be operative if 
emergency contraception is reclassified as over-the-counter 
products by the U.S. Food and Drug Administration. At 
the time of publication of this manual, some emergency 
contraception products are available over-the-counter and 
some require a prescription.

CONFIDENTIALITY

A pharmacist may not require a patient seeking emergency 
contraception to provide individually-identifiable medical 
information except for the following: the patient’s full 
name and address, telephone number, date of birth (or 
age), gender, allergies, idiosyncrasies, current medications, 
relevant prior medications including nonprescription 
medications, relevant devices, medical conditions, and 
any other information which the pharmacist, in his or her 
professional judgment, deems appropriate. [Business and 
Professions Code Section 4052; Title 16, California Code 
of Regulations Section 1707.1]

XVII. IMPLANTATION OF CELLS, TISSUE AND 
ORGANS

If a patient will undergo a procedure during which tissue 
taken from a donor is transferred to, or implanted in, the 
patient, this should be clearly described to the patient, 
along with any associated risks. (See XVIII. “Assisted 
Reproduction Procedures,” page 5.45 for special 
requirements for consent to implantation of sperm, ova 
and embryos. See XXV. “Transplantation: Informed Consent 
for Donors and Recipients,” page 5.51 for information on 
consent for organ transplants.)

In addition, Health and Safety Code Section 1644.5 
requires that consent be obtained from the recipient patient 
under specified circumstances as described below.

A. Tissues Prohibited From Being Transferred

Health and Safety Code Section 1644.5 prohibits tissues 
from being transferred into the body of another person 
unless the donor has been found nonreactive by laboratory 
tests for evidence of infection with HIV, agents of viral 
hepatitis (HBV and HCV) and syphilis. For tissues that are 

rich in viable leukocytes, the tissue must be nonreactive for 
human T-lymphotropic virus (HTLV). This prohibition does 
not apply to blood or blood products. 

CDPH was required to adopt regulations by Jan. 1, 2014, 
regulating facilities that perform sperm processing. Until 
the regulations are adopted, facilities must follow the 
recommendations developed by the American Society for 
Reproductive Medicine.

This prohibition applies to donated sperm except in the 
following situations:

1. A recipient of sperm, from a sperm donor known to 
the recipient, may waive a second or other repeat 
testing of that donor if the recipient is informed of the 
requirements for testing donors under this law and 
signs a written waiver.

2. A recipient of sperm may consent to therapeutic 
insemination of sperm or use of sperm in other 
assisted reproductive technologies even if the sperm 
donor is found reactive for hepatitis B, hepatitis C, 
syphilis, HIV or HTLV if the sperm donor is the spouse 
of, partner of, or designated donor for that recipient. 
The physician providing insemination or assisted 
reproductive technology services must advise the 
donor and recipient of the potential medical risks 
associated with receiving sperm from a reactive donor. 
The donor and the recipient must sign a document 
affirming that each comprehends the potential medical 
risks of using sperm from a reactive donor for the 
proposed procedure and that each consents to it. 
Copies of the document must be placed in the medical 
records of the donor and the recipient.

3. Sperm whose donor has tested reactive for syphilis 
may be used for the purposes of insemination or 
assisted reproductive technology only after the donor 
has been treated for syphilis. Sperm whose donor has 
tested reactive for hepatitis B may be used for the 
purposes of insemination or advanced reproductive 
technology only after the recipient has been vaccinated 
against hepatitis B.

4. Sperm whose donor has tested reactive for HIV 
or HTLV may be used for insemination or assisted 
reproductive technology for a recipient testing negative 
for HIV or HTLV only after the donor’s sperm has 
been effectively processed to minimize the likelihood 
of transmission through sperm for that specific 
donation and where informed and mutual consent 
has occurred. The physician must inform the recipient 
that sperm processing may not eliminate all risks of 
transmission, and that the sperm may be tested to 
determine whether or not it is reactive for HIV or HTLV. 
The physician must also provide specified information, 



Chapter 5 — Treatments That Require Special Consent        CHA

   5.45© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

testing, treatment, and prophylaxis to the donor and 
recipient and comply with specified documentation 
requirements. The details of these clinical requirements 
are beyond the scope of this manual. Providers 
involved in these types of cases should consult 
legal counsel.

5. Sperm whose donor has tested reactive for HIV 
or HTLV may be used for insemination or assisted 
reproductive technology if the recipient already has 
HIV or HTLV, and where informed and mutual consent 
has occurred.

The prohibition does not apply to the transplantation of 
tissue from a donor who has not been tested or, with the 
exception of HIV and HTLV, has been found reactive for the 
infectious diseases listed above or for which CDPH has, by 
regulation, required additional screening tests, if both of the 
following conditions are satisfied:

1. The physician performing the transplantation has 
determined that:

a. Without the transplantation, the intended recipient 
will most likely die during the period of time 
necessary to obtain other tissue or to conduct the 
required tests.

b. The intended recipient already is diagnosed with 
the infectious disease for which the donor has 
tested positive.

c. The symptoms from the infectious disease for 
which the donor has tested positive will most likely 
not appear during the intended recipient’s likely 
lifespan after transplantation with the tissue, or 
may be treated prophylactically if they do appear.

2. Consent for the use of the tissue has been obtained 
from the recipient, if possible, or if not possible, from 
a member of the recipient’s family, or the recipient’s 
legal guardian. For purposes of this law, “family” 
means spouse, registered domestic partner, adult 
son or daughter, either parent, adult brother or sister, 
or grandparent. (See B. “Donation of Sperm or Ova,” 
page 5.47 for special requirements for consent to 
donation of sperm or ova.)

However, human breast milk from donors who test reactive 
for agents of viral hepatitis (HBV and HCV), human T 
lymphotrophic virus (HTLV), HIV or syphilis must not be 
used for deposit into a milk bank for human ingestion 
in California.

B. Definitions

“Tissue” for the purposes of this law means a human cell, 
group of cells, including the cornea, sclera, or vitreous 
humor and other segments of, or the whole eye, bones, 
skin, arteries, sperm, blood, other fluids and any other 
portion of a human body. It does not include an organ 
when recovered for transplantation or research purposes. 
[Health and Safety Code Section 1635] 

This definition encompasses breast milk. However, a 
hospital that collects, processes, stores, or distributes 
human milk collected from a mother exclusively for her 
own child is exempt from tissue bank requirements for the 
mother’s milk handling. Instead, hospitals must comply 
with the standards established by the Human Milk Banking 
Association of North America. [Health and Safety Code 
Section 1648]

“Transplantation” means the act or process of transferring 
tissue, including by ingestion, from a donor to the body of 
the donor or another human being.

XVIII. ASSISTED REPRODUCTION PROCEDURES

California has enacted several laws addressing informed 
consent for assisted reproduction procedures. Facilities 
that perform assisted reproduction procedures should 
work closely with their legal counsel to develop appropriate 
consent forms, depending upon which types of procedures 
they perform. (See also XVII. “Implantation of Cells, Tissue 
and Organs,” page 5.44.)

A. Fertility Treatment

A physician or other health care provider delivering fertility 
treatment must give his or her patient “timely, relevant, and 
appropriate information to allow the individual to make an 
informed and voluntary choice regarding the disposition 
of any human embryos remaining following the fertility 
treatment.” [Health and Safety Code Section 125315(a)]

Each patient must be presented the option of storing any 
unused embryos, donating them to another individual, 
discarding the embryos, or donating them for research. 
When providing fertility treatment, the health care provider 
must give a form to the male and the female partner (or the 
individual without a partner) that sets forth written directives 
for the disposition of embryos. The form must also indicate 
the time limit on storage of the embryos at the clinic or 
storage facility. The form must include, at a minimum, the 
following choices:
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1. In the event of the death of either the male or female 
partner, the embryos shall be disposed of by one of 
the following actions:

a. Made available to the living partner.

b. Donation for research purposes.

c. Thawed with no further action taken.

d. Donation to another couple or individual.

e. Other disposition that is clearly stated.

2. In the event of the death of both partners or the death 
of a patient without a partner, the embryos shall be 
disposed of by one of the following actions:

a. Donation for research purposes.

b. Thawed with no further action taken.

c. Donation to another couple or individual.

d. Other disposition that is clearly stated.

3. In the event of separation or divorce of the partners, 
the embryos shall be disposed of by one of the 
following actions:

a. Made available to the female partner.

b. Made available to the male partner.

c. Donation for research purposes.

d. Thawed with no further action taken.

e. Donation to another couple or individual.

f. Other disposition that is clearly stated.

4. In the event of the partners’ decision or a patient’s 
decision who is without a partner, to abandon the 
embryos by request or a failure to pay storage fees, 
the embryos shall be disposed of by one of the 
following actions:

a. Donation for research purposes.

b. Thawed with no further action taken.

c. Donation to another couple or individual.

d. Other disposition that is clearly stated.

[Health and Safety Code Section 125315(b)]

CHA has developed the “Directive Regarding Embryo 
Disposition” form (CHA Form 4-1) that facilities may use to 
comply with this law.

Facilities should review the form following its completion 
by both partners to make sure that both partners indicated 
the same choices. If the partners do not agree on the 
disposition of unused embryos, treatment should be 

postponed until this matter is resolved. Legal counsel 
should be consulted in any case in which partners wish 
to proceed with treatment when disposition choices 
are unresolved.

PENALTIES

The failure to give a patient the information required by this 
law constitutes unprofessional conduct. [Health and Safety 
Code Section 125315(a)]

EMBRYOS DONATED FOR RESEARCH

A physician or other health care provider delivering fertility 
treatment must obtain written consent from an individual 
who elects to donate embryos remaining after fertility 
treatments for research. To obtain informed consent, the 
health care provider must convey the following information 
to the individual:

1. A statement that early human embryos will be used to 
derive human pluripotent stem cells for research and 
that the cells may be used, at some future time, for 
human transplantation research.

2. A statement that all identifiers associated with the 
embryos will be removed prior to the derivation of 
human pluripotent stem cells.

3. A statement that donors will not receive any 
information about subsequent testing on the embryo or 
the derived human pluripotent cells.

4. A statement that derived cells or cell lines, with all 
identifiers removed, may be kept for many years.

5. Disclosure of the possibility that the donated material 
may have commercial potential, and a statement that 
the donor will not receive financial or any other benefits 
from any future commercial development.

6. A statement that human pluripotent stem cell research 
is not intended to provide direct medical benefit to 
the donor.

7. A statement that early human embryos donated will not 
be transferred to a woman’s uterus, will not survive the 
human pluripotent stem cell derivation process, and 
will be handled respectfully, as is appropriate for all 
human tissue used in research.

[Health and Safety Code Section 125315(c)]

The “Directive Regarding Embryo Disposition” form (CHA 
Form 4-12) includes this information.
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B. Donation of Sperm or Ova

A physician who removes sperm or ova from a patient 
(the “donor”) must, before the sperm or ova are used for 
a purpose other than reimplantation in the donor or the 
donor’s spouse, obtain written consent from the donor 
[Business and Professions Code Section 2260].

The consent required must conform to all of the 
following requirements:

1. The consent must be in writing and contain the 
following statement: “I (name of donor) do hereby 
donate (type and number, if applicable, of sperm or 
ova) to (name of clinic or other donee) for (specify 
purpose).”

2. The consent form must contain a statement by the 
donor that specifies the disposition of any unused 
donated material.

3. The consent form must be signed by the donor and by 
the physician who removes the sperm or ova. 

4. The physician must retain the original consent form 
in the medical record of the donor and give a copy to 
the donor.

5. The consent form must contain a notification to the 
donor that the written consent form is an important 
document that should be retained with other 
vital records.

6. If the procedure to remove the sperm or ova is 
performed in a hospital, the physician must provide a 
copy of the consent form to the hospital.

CHA has developed “Consent to Donation of Sperm, Ova, 
or Embryos” form (CHA Form 4-8). This consent form also 
includes embryos, and deletes the exception pertaining to 
donation from a recipient’s spouse, so that the same form 
can be used to meet the requirements of Penal Code 367g, 
discussed below.

Business and Professions Code Section 2260 concerns 
consent for donation of sperm/ova. If sperm/ova will not 
be used for reimplantation in a person other than the donor 
or the donor’s spouse, this written consent need not be 
obtained. However, the law expressly states that it does 
not affect a physician’s obligation under current law to 
obtain informed consent from a patient before performing 
a medical procedure on the patient that may significantly 
affect the patient’s reproductive health or ability to conceive 
or both. Therefore, even though a patient undergoing 
assisted reproduction may not need to sign CHA Form 
4-8 or a similar form, it is likely that he or she will need 
to give informed consent for the performance of the 
procedure itself.

PENALTIES

Violation of this law constitutes unprofessional conduct. 
A physician who fails, for the second time, to obtain the 
required consent will be assessed a civil penalty between 
$1,000 and $5,000, plus court costs. The penalty and 
costs must be paid to the patient whose required consent 
was not obtained. A separate penalty will be assessed 
for each individual from whom the required consent was 
not obtained. These penalties are in addition to, and not 
instead of, any other remedies that may be available under 
the law (for example, malpractice damages for pain and 
suffering, etc.).

C. Donation or Implantation of Sperm, Ova or 
Embryos

Penal Code Section 367g makes it a felony to:

1. Knowingly use sperm, ova or embryos in assisted 
reproduction technology for any purpose other than 
that indicated by the donor’s signature on a written 
consent form. 

2. Knowingly implant sperm, ova or embryos, through 
the use of assisted reproduction technology, into a 
recipient who is not the donor without the signed 
written consent of the donor and the recipient. 

The “Consent to Implantation of Sperm, Ova, or Embryos,” 
form (CHA Form 4-9) may be used to meet both of the 
above requirements. (See XVII. “Implantation of Cells, 
Tissue and Organs,” page 5.44, for additional requirements 
regarding the implantation of tissues.)

Written consent is not required of men who donate sperm 
to a licensed tissue bank. 

PENALTIES

A person who violates Penal Code Section 367g may be 
imprisoned in the state prison for three to five years or fined 
up to $50,000, or both, and may be subject to discipline for 
unprofessional conduct by the Medical Board of California.

XIX. TELEMEDICINE/TELEHEALTH

A. Consent Required

California law requires that, prior to delivery of health care 
via telehealth, the health care provider initiating the use of 
telehealth must:

1. Inform the patient about the use of telehealth;

2. Obtain verbal or written consent from the patient for 
this use; and
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3. Document the consent.

This law does not apply to a patient under the jurisdiction 
of the Department of Corrections and Rehabilitation or any 
other correctional facility.

CHA Form 8-1, “Conditions of Admission,” includes 
a statement that the patient consents to telehealth 
services. (See “Consent to Medical and Surgical 
Procedures,” page 11.1.)

B. Additional Requirements for Medi-Cal Patients

A Medi-Cal patient receiving teleophthalmology, 
teledermatology or teledentistry by store and forward must 
be notified of the right to receive interactive communication 
with the distant specialist physician, optometrist, or dentist. 

If requested, communication with the distant specialist 
physician, optometrist or dentist must occur either at 
the time of the consultation, or within 30 days of the 
patient’s notification of the results of the consultation. If 
the reviewing optometrist identifies a disease or condition 
requiring consultation or referral pursuant to Business 
and Professions Code Section 3041, that consultation 
or referral must be with an ophthalmologist or other 
appropriate physician. 

C. Definitions

“Asynchronous store and forward” means the 
transmission of a patient’s medical information from an 
originating site to the health care provider at a distant site 
without the presence of the patient. 

“Distant site” means a site where a health care provider 
who provides health care services is located while providing 
these services via a telecommunications system.

“Health care provider” means a person who is licensed 
under Division 2 of the Business and Professions Code. 
This includes almost every type of licensed health care 
provider that exists in California, such as physicians, nurses, 
psychologists, marriage and family therapists, physician 
assistants, dentists, chiropractors, massage therapists, and 
veterinarians. 

“Originating site” means a site where a patient is located 
at the time health care services are provided via a 
telecommunications system or where the asynchronous 
store and forward service originates.

“Synchronous interaction” means a real-time interaction 
between a patient and a health care provider located at a 
distant site.

“Telehealth” means the mode of delivering health 
care services and public health via information and 
communication technologies to facilitate the diagnosis, 
consultation, treatment, education, care management, and 
self-management of a patient’s health care while the patient 
is at the originating site and the health care provider is at a 
distant site. Telehealth includes synchronous interactions 
and asynchronous store and forward transfers.

“Teleophthalmology, teledermatology, and teledentistry 
by store and forward” means an asynchronous 
transmission of medical or dental information for review 
at a later time by an ophthalmologist, dermatologist, 
optometrist, or a dentist, where the professional at the 
distant site reviews the information without the patient 
being present in real time.

[Business and Professions Code Section 2290.5; Welfare 
and Institutions Code Section 14132.725]

XX. MANDATORY PATIENT INFORMATION — 
SEVERE CHRONIC INTRACTABLE PAIN

A patient who suffers from severe chronic intractable 
pain has the option to request or reject the use of any or 
all modalities to relieve his or her pain, and may choose 
opiate medication for the treatment of the pain without first 
having to submit to an invasive medical procedure (which 
is defined as surgery, destruction of a nerve or other tissue, 
or the implantation of a drug delivery system or device) 
so long as the prescribing physician acts in conformance 
with the California Intractable Pain Treatment Act [Business 
and Professions Code Section 2241.5]. (This act requires 
physicians to exercise reasonable care in determining 
whether a particular patient or condition, or the complexity 
of a patient’s treatment, including, but not limited to, 
a current or recent pattern of drug abuse, requires 
consultation with, or referral to, a more qualified specialist. 
Specified documentation is also required.)

However, a physician may refuse to prescribe opiate 
medications, even if requested by a patient with severe 
chronic intractable pain. A physician doing so must inform 
the patient that there are physicians who treat pain with 
methods that include the use of opiates.

[Health and Safety Code Sections 124960 and 124961]

XXI. DENTAL RESTORATIVE MATERIALS

The Dental Board of California has developed a fact sheet 
describing and comparing the risks and efficacy of the 
various types of dental restorative materials that may be 
used to repair a dental patient’s oral condition or defect. A 
dentist must provide this fact sheet to every new patient 
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and to patients of record prior to the performance of 
dental restoration work. The fact sheet must be provided 
to each patient only once. The patient must sign an 
acknowledgment of the receipt of the fact sheet; a copy of 
the acknowledgment must be placed in the dental record.

The fact sheet may be found at www.dbc.ca.gov/
formspubs in several languages. The Dental Board of 
California may be reached at (916) 263-2300.

If the Board updates the fact sheet, the updated fact sheet 
must be provided to patients. A dentist must also provide 
the fact sheet to a patient upon request. 

[Business and Professions Code Sections 1648.10 and 
1648.15]

XXII.  PROPOSITION 65

The California Office of Environmental Health Hazard 
Assessment (OEHHA) has published regulations regarding 
Proposition 65 requirements for health care providers. 
Proposition 65, also known as the “Safe Drinking Water 
and Toxic Enforcement Act of 1986,” requires businesses 
to give a “clear and reasonable” warning to individuals 
if they will be exposed to a chemical known to the state 
of California to cause cancer, birth defects or other 
reproductive harm, if the concentration of the chemical 
exceeds the safe harbor levels established by OEHHA. 
OEHHA keeps a list of chemicals and exposure levels 
requiring a warning at www.oehha.ca.gov/proposition-65. 
[Health and Safety Code Section 25249.6]

Hospitals will likely have exposures of listed chemicals in 
many areas of the facility, such as parking garages, vehicle 
maintenance areas, cafeterias, smoking areas, dental 
offices, etc. All of these areas likely require Prop 65 signage. 
A list of locations that are likely to have exposures may be 
found at https://www.p65warnings.ca.gov/products-places.

In addition, hospitals typically provide patients many 
items that contain Proposition 65 chemicals, including 
prescription drugs, over-the-counter drugs and medical 
devices/supplies. These products may be considered 
to cause “consumer products exposures” that require 
a Proposition 65 warning. Prop 65 provisions for these 
products are discussed below. 

Hospitals should identify the products and locations 
that require a Prop 65 warning, and then post compliant 
signs and/or ensure proper labeling to warn consumers, 
employees, and others. Fact sheets and sample wording 
for signs may be found at https://www.p65warnings.
ca.gov/sample-warnings-and-translations-businesses.

[Health and Safety Code Sections 25249.5-25249.14; Title 
27, California Code of Regulations, Sections 25102-27001]

A. Prescription Drugs

Regulations promulgated by OEHHA pursuant to 
Proposition 65 state that: 

For prescription drugs, the labeling approved 
or otherwise provided under federal law and the 
prescriber’s accepted practice of obtaining a patient’s 
informed consent comply with [the safe harbor regarding 
content and method of giving a clear and reasonable 
warning] [Title 27, California Code of Regulations, 
Section 25607.7]. 

The reference to labeling under federal law means 
labeling required or approved by the U.S. Food and Drug 
Administration (FDA). Hospitals and hospital pharmacies 
are in compliance with Proposition 65 for prescription drugs 
if they comply with all FDA requirements (and the prescriber 
obtains the patient’s informed consent).

Proposition 65 does not add any new requirement to the 
process of obtaining informed consent to prescription 
medications, nor does Proposition 65 require that any 
specific additional information be given to a patient as part 
of the informed consent discussion. (See chapter 2 for a 
discussion of the information that must be provided to a 
patient to obtain that patient’s informed consent.)

B. Over-the-Counter Drugs and Medical Devices/
Supplies

A Proposition 65 warning is required if patients are exposed 
to a listed chemical in excess of specified levels from an 
over-the-counter drug or a medical device or supply (or any 
other source). There is an exception for exposures during 
the provision of emergency or urgent medical or dental 
care. The regulations state that:

For exposures resulting from emergency or urgent 
medical or dental care as defined in Article 1, Section 
25102(g), no warning is required when any of the 
following circumstances exists:

1. The patient is unconscious; or

2. The procedure must be undertaken because 
the licensed medical personnel, licensed dental 
personnel, or certified emergency medical personnel 
responsible for administering the care, as these 
terms are defined [below], reasonably believes that 
the procedure should be undertaken immediately; 
and therefore, there is insufficient time to fully inform 
the patient; or

3. The procedure must be performed on a person 
legally incapable of giving consent, and the licensed 
medical personnel, licensed dental personnel, or 
certified emergency medical personnel responsible 
for administering the care reasonably believes the 
procedure should be undertaken immediately; and 

http://www.dbc.ca.gov/formspubs
http://www.dbc.ca.gov/formspubs
http://www.oehha.ca.gov/proposition-65
https://www.p65warnings.ca.gov/products-places
https://www.p65warnings.ca.gov/sample-warnings-and-translations-businesses
https://www.p65warnings.ca.gov/sample-warnings-and-translations-businesses
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therefore, there is insufficient time to obtain the 
informed consent of a person authorized to give 
such consent for the patient.

[Title 27, California Code of Regulations, Section 25607.7]

DEFINITIONS

“Certified emergency medical personnel” includes 
emergency medical technicians I and II and emergency 
medical technician-paramedics [Health and Safety Code 
Sections 1797.80, 1797.82, and 1797.84; Title 27, 
California Code of Regulations, Section 25102(b)].

“Dental personnel” includes dentists and all dental 
assisting categories as described in the Dental Practice 
Act (Business and Professions Code Section 1600 et seq.) 
[Title 27, California Code of Regulations, Section 25102(d)].

“Emergency or urgent medical or dental care” means 
immediate care administered for the alleviation of 
severe pain, or immediate diagnosis and treatment of 
unforeseeable medical or dental conditions, which, if not 
immediately diagnosed or treated, would lead to serious 
disability or death [Title 27, California Code of Regulations, 
Section 25102(g)]. 

“Medical personnel” includes physicians, nurse 
practitioners, physician assistants and nurses [Title 27, 
California Code of Regulations, Section 25102(q)].

PRODUCTS USED THAT MAY TRIGGER A 
PROPOSITION 65 WARNING

Hospitals may view the list of chemicals known to 
the state of California to cause cancer, birth defects 
or other reproductive toxicity at www.oehha.ca.gov/
proposition-65. Hospitals should work with their suppliers 
and product manufacturers to identify the products that 
contain Proposition 65 chemicals in levels that trigger a 
warning requirement (see Health and Safety Code Section 
25249.10 for exemptions). Hospitals are advised to 
consider items such as DEHP (often found in flexible plastic 
items such as IV tubing and catheters), formaldehyde, 
ethylene oxide (which may be emitted from sterilized kits or 
packs upon opening), leaded glass and china, mercury and 
heavy metals (metal prosthetics). 

Hospitals should adopt policies and procedures to ensure 
that the required warning is given to patients. CHA advises 
that such policies be reviewed by legal counsel.

PENALTIES

A business that violates Proposition 65 may be penalized 
$2,500 per day, per violation, in addition to other remedies 
provided by law, including attorney fees [Health and Safety 
Code Section 25249.7].

XXIII. PELVIC EXAM ON AN ANESTHETIZED OR 
UNCONSCIOUS FEMALE

As a result of newspaper reports of medical students 
performing “practice” pelvic examinations in operating 
rooms on anesthetized patients who may not have 
consented to the exams, the California legislature enacted 
a law prohibiting this practice.

Business and Professions Code Section 2281 states that a 
physician or a student undertaking a course of professional 
instruction or a clinical training program may not perform 
a pelvic examination on an anesthetized or unconscious 
female patient unless:

1. The patient gave informed consent to the pelvic 
examination; or

2. The performance of a pelvic examination is within the 
scope of care for the surgical procedure or diagnostic 
examination to be performed on the patient; or

3. In the case of an unconscious patient, the pelvic 
examination is required for diagnostic purposes.

The law does not state that the informed consent of the 
patient must be documented in writing. However, hospitals 
are encouraged to have their medical staff develop a form 
for patients to sign to document compliance with this law, if 
such pelvic exams are performed.

XXIV. NEEDLES/SYRINGES WITHOUT A 
PRESCRIPTION

A pharmacist or physician may, without a prescription or 
permit, furnish hypodermic needles and syringes for human 
use if one of the following requirements is met:

1. The person is known to the furnisher, and the 
furnisher has previously been provided a prescription 
or other proof of a legitimate medical need for the 
hypodermic needle or syringe to administer a medicine 
or treatment.

2. The person is 18 years of age or older. 

A pharmacy that provides nonprescription hypodermic 
needles and syringes must:

1. Counsel consumers on safe disposal of the needles 
and syringes.

2. Provide one or more of the following disposal options:

a. Onsite collection and disposal.

b. Mail back sharps containers and tracking forms to 
verify destruction at a certified disposal facility.

c. Furnish or make available a sharps container.

http://www.oehha.ca.gov/proposition-65
http://www.oehha.ca.gov/proposition-65
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3. Provide written information or verbal counseling 
to consumers at the time of furnishing or selling 
nonprescription hypodermic needles or syringes on 
how to do the following:

a. Access drug treatment;

b. Access testing and treatment for HIV and hepatitis 
C; and

c. Safely dispose of sharps wastes.

This authorization expires on Jan. 1, 2021, unless the 
legislature changes the date.

In addition, the California Department of Public Health 
and a city, county, or a city and county may authorize a 
clean needle and syringe exchange project. [Business and 
Professions Code Section 4145.5; see also Health and 
Safety Code Sections 121349 and 121349.1]

XXV. TRANSPLANTATION: INFORMED CONSENT 
FOR DONORS AND RECIPIENTS

Federal regulations establish standards for informed 
consent to be obtained from transplant donors and 
recipients [42 C.F.R. Section 482.102].

A. Definitions

“Transplant center” means an organ-specific transplant 
program within a transplant hospital (for example, a 
hospital’s lung transplant program may also be referred to 
as the hospital’s lung transplant center). 

“Transplant hospital” means a hospital that furnishes 
organ transplants and other medical and surgical specialty 
services required for the care of transplant patients.

“Transplant program” means a component within a 
transplant hospital that provides transplantation of a 
particular type of organ.

[42 C.F.R. Section 482.70]

B. Transplant Recipients

Transplant centers must implement written transplant 
patient informed consent policies that inform each 
patient of:

1. The evaluation process;

2. The surgical procedure;

3. Alternative treatments;

4. Potential medical or psychosocial risks;

5. National and transplant center-specific outcomes, 
from the most recent Scientific Registry of Transplant 
Recipients (SRTR) center-specific report, including, but 
not limited to, the transplant center’s observed and 
expected one-year patient and graft survival, national 
one-year patient and graft survival, and notification 
about all Medicare outcome requirements not being 
met by the transplant center;

6. Organ donor risk factors that could affect the success 
of the graft or the health of the patient, including, but 
not limited to, the donor’s history, condition or age 
of the organs used, or the patient’s potential risk of 
contracting the human immunodeficiency virus (HIV) 
and other infectious diseases, if the disease cannot be 
detected in an infected donor;

7. The right to refuse transplantation; and

8. The fact that if his or her transplant is not provided in 
a Medicare-approved transplant center it could affect 
the transplant recipient’s ability to have his or her 
immunosuppressive drugs paid for under Medicare 
Part B.

C. Living Donors

Transplant centers must implement written living donor 
informed consent policies that inform the prospective 
living donor of all aspects of, and potential outcomes 
from, living donation. Transplant centers must ensure 
that the prospective living donor is fully informed about 
the following:

1. The fact that communications between the donor 
and the transplant center will remain confidential, in 
accordance with the requirements at 45 C.F.R. parts 
160 and 164 (this legal citation refers to the HIPAA 
privacy regulations; see chapter 8);

2. The evaluation process;

3. The surgical procedure, including 
postoperative treatment;

4. The availability of alternative treatments for the 
transplant recipient;

5. The potential medical or psychosocial risks to 
the donor;

6. The national and transplant center-specific outcomes 
for recipients, and the national and center-specific 
outcomes for living donors, as data are available;

7. The possibility that future health problems related 
to the donation may not be covered by the donor’s 
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insurance, and that the donor’s ability to obtain health, 
disability, or life insurance may be affected;

8. The donor’s right to opt out of donation at any time 
during the donation process; and

9. The fact that if a transplant is not provided in a 
Medicare-approved transplant center it could affect 
the transplant recipient’s ability to have his or her 
immunosuppressive drugs paid for under Medicare 
Part B.

D. Notification Requirements

Patients placed on the waiting list must be given 
information about the transplant center that could impact 
their ability to receive a transplant should an organ become 
available, and what procedures are in place to ensure the 
availability of a transplant team.

A transplant center served by a single transplant surgeon 
or physician must inform patients placed on the center’s 
waiting list of:

1. The potential unavailability of the transplant surgeon or 
physician; and

2. Whether the center has a mechanism to provide an 
alternate transplant surgeon or transplant physician.

At least 30 days before a center’s Medicare approval 
is terminated, whether voluntarily or involuntarily, the 
center must:

1. Inform patients on the center’s waiting list and 
provide assistance to waiting list patients who 
choose to transfer to the waiting list of another 
Medicare-approved transplant center without loss of 
time accrued on the waiting list; and

2. Inform Medicare beneficiaries on the center’s waiting 
list that Medicare will no longer pay for transplants 
performed at the center after the effective date of the 
center’s termination of approval.

(See XVII. “Implantation of Cells, Tissue and Organs,” 
page 5.44, for information about transfer of tissue that may 
be infected with specified viruses.)

E. Nondiscrimination Requirements

PROHIBITION AGAINST DISCRIMINATION BASED ON 
RECIPIENT’S PHYSICAL OR MENTAL DISABILITY

Hospitals, physicians, procurement organizations and other 
persons may not determine the ultimate recipient of an 
anatomical gift based upon a potential recipient’s physical 

or mental disability (as defined in the federal Americans 
with Disabilities Act of 1990), except to the extent that the 
disability has been found by a physician, following a case 
evaluation of the recipient, to be medically significant to the 
provision of the anatomical gift [Health and Safety Code 
Section 7151.35].

This nondiscrimination requirement applies to each step of 
the organ transplant process, including, but not limited to:

1. Referral from a primary care provider to a specialist;

2. Referral from a specialist to a transplant center;

3. Evaluation of the patient by the transplant center;

4. Consideration for placing the patient on the official 
waiting list.

A person with a physical or mental disability may not be 
required to demonstrate postoperative independent living 
abilities in order to have access to a transplant if there is 
evidence that the person will have sufficient compensatory 
support and assistance [Health and Safety Code Section 
7151.35(c)].

In addition, health plans and insurance companies may not 
deny payment for the costs of solid organ or other tissue 
transplantation services based upon the recipient’s HIV 
status [Health and Safety Code Section 1374.17; Insurance 
Code Section 10123.22].

PROHIBITION AGAINST DISCRIMINATION BASED ON 
RECIPIENT’S USE OF MARIJUANA

California law prohibits automatic denial of an organ 
transplant because a potential recipient uses “medical 
marijuana.” Specifically, the law states that a hospital, 
physician and surgeon, procurement organization, or other 
person may not determine the ultimate recipient of an 
anatomical gift based solely upon a potential recipient’s 
status as a qualified patient (as defined below), or based 
solely upon a positive test for the use of medical marijuana 
by a potential recipient who is a qualified patient, unless 
the patient’s use of medical marijuana has been found by a 
physician and surgeon, following a case-by-case evaluation 
of the potential recipient, to be medically significant to the 
provision of the anatomical gift. 

This law should not be interpreted to require referrals or 
recommendations for, or the performance of, medically 
inappropriate organ transplants.

This restriction applies to each part of the organ transplant 
process, including, but not limited to:

1. The referral from a primary care provider to a specialist.

2. The referral from a specialist to a transplant center.
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3. The evaluation of the patient for the transplant by the 
transplant center.

4. The consideration of the patient for placement on the 
official waiting list.

“Qualified patient” is defined as a person who is entitled 
to the protections of California’s Compassionate Use Act 
of 1996, but who does not have a medical marijuana 
identification card [Health and Safety Code Section 
11362.7]. The Compassionate Use Act of 1996 is the 
name of California’s “medical marijuana” law. This law was 
enacted to allow seriously ill Californians to use marijuana 
for medical purposes where that medical use is deemed 
appropriate and has been recommended by a physician 
who has determined that the person’s health would benefit 
from the use of marijuana in the treatment of cancer, 
anorexia, AIDS, chronic pain, spasticity, glaucoma, arthritis, 
migraine, or any other illness for which marijuana provides 
relief. [Health and Safety Code Section 11362.5]

It is odd that this law applies only to persons who do 
not have a medical marijuana identification card. This is 
likely a drafting error. Hospitals and physicians should 
treat persons who do have an identification card in the 
same manner.

Hospitals and physicians are advised to create and 
maintain good documentation of reasons for denial of an 
organ transplant for marijuana users who are determined 
to be inappropriate to receive an organ, whether or not the 
reason was based in whole or in part on marijuana use.

[Health and Safety Code Section 7151.36]
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FORMS & APPENDICES

5-1S Refusal to Permit Medical Treatment
5-2S Refusal of Blood Products
5-3S Leaving Hospital Against Medical Advice
5-4S Request Regarding Resuscitative Measures
5-5S Request for an Aid-In-Dying Drug to End My Life  
 in a Humane and Dignified Manner
5-6S Final Attestation for an Aid-In-Dying Drug to End  
 My Life in a Humane and Dignified Manner
5-7 End of Life Option Act Attending Physician  
 Checklist & Compliance Form
5-8 End of Life Option Act Consulting Physician  
 Compliance Form
5-9 End of Life Option Act Attending Physician  
 Follow-Up Form
5-A Guidelines for Policies Pertaining to Withholding  
 and Withdrawing Life-Sustaining Treatment
5-B Physician Orders for Life-Sustaining Treatment  
 (POLST)

Forms and Appendices can be found at the back of the manual and 
online for CHA members at www.calhospital.org/free-resources. 

“S” denotes that the form is provided in English and Spanish. 

http://www.calhospital.org/free-resources
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I. INTRODUCTION: THE RIGHT TO REFUSE 
TREATMENT

A. Adults

The constitutional right of a legally competent adult to 
decide whether or not to submit to medical treatment 
necessarily includes, subject to certain limited exceptions, 
the right to refuse blood, drugs or other medical treatment. 

A general statement of the right to refuse treatment is 
included in the list of patients’ rights found in Title 22, 
California Code of Regulations, Section 70707. Section 
70707(b)(6) states that a patient has the right to “participate 
actively in decisions regarding medical care. To the extent 
permitted by law, this includes the right to refuse treatment.” 
In addition, the rights accorded to patients in hospitals 
that participate in the Medicare or Medi-Cal programs 
include the right to make informed decisions regarding their 
care, including the right to “request or refuse treatment” 
[42 C.F.R. Section 482.13(b)(2)]. Judicial decisions in 
California have upheld this right. 

The law requires that a patient refusing recommended 
medical treatment be given relevant information by his or 
her physician, so that the decision to refuse treatment is an 
informed one.

B. Minors

The person who has the legal authority to consent for 
the treatment of a minor also has the legal authority to 
refuse the treatment (see chapter 4 regarding who may 
consent on behalf of a minor). Thus, if a minor is legally 
authorized to consent to treatment, the minor also has the 
legal authority to refuse the treatment. (The minor must 
also have the capacity to make health care decisions (see 

“Capacity to Consent,” page 4.12).)

Parents are required by law to provide their children with 
the necessities of life, which includes medically-necessary 
health care [Family Code Sections 3900, 3901 and 3950]. 
Indeed, it is a crime for a parent to fail to provide necessary 
medical care to his or her minor child [Penal Code Sections 
270, 273a and 11165.2].

Providers may face situations in which parents refuse 
recommended treatment for their children. In some cases, 
the treatment refused is of minor significance or is unlikely 
to lead to serious harm to the child. In other cases, the 
treatment may be life-sustaining in nature. 

This difficult area of the law attempts to balance the 
constitutional rights of the parents to provide for and guide 
their children and practice the religion of their choice, while 
simultaneously protecting the rights of the minor.

Where a parent fails to adequately provide necessary 
medical care for a minor, the state may intervene in the 
interest of the minor and take appropriate action, including 
making medical decisions or terminating all parental rights. 
The courts, however, are not eager to interfere with the 
decision-making authority of parents, and generally will 
not intervene without evidence of serious physical harm 
to the minor. (See G. “Where Refusal of Treatment May 
Cause Serious Harm to a Minor,” page 6.3, for additional 
information.)

C. Scope of Chapter

This chapter describes the steps to be taken when a 
patient or the patient’s parent, guardian or other legal 
representative refuses treatment, and discusses situations 
that commonly arise with respect to refusal of treatment 
and end-of-life issues.

II. WHEN A PATIENT OR LEGAL 
REPRESENTATIVE REFUSES TREATMENT

A. Informed Consent/Informed Refusal

As a part of obtaining informed consent for the 
performance of a complex procedure(s), the physician 
is required to give the patient information about the 
expected benefits or effects of the proposed treatment 
(see A. “Elements of Informed Consent,” page 2.6). If 
the patient refuses to consent to the proposed procedure, 
the physician must ensure that the patient is aware of 
the possible risks and complications that may occur as a 
result of forgoing care. This is sometimes called “informed 
refusal.”
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In Truman v. Thomas, 27 Cal.3d 285 (1980), the California 
Supreme Court held that the physician is responsible for 
assuring that the patient is aware of all the material risks 
that might result if the patient refuses to consent to not 
only complex procedures, but also to simple and common 
procedures — in short, then, to virtually any recommended 
treatment. In Truman, the physician advised the patient 
to have a pap smear many times, but she consistently 
declined or postponed the procedure. She later died of 
cervical cancer at age 30. The Court reviewed the patient’s 
right to refuse treatment and the physician’s corresponding 
duty of care:

If a patient indicates that he or she is going to decline 
a risk-free test or treatment, then the doctor has the 
additional duty of advising [the patient] of all material 
risks of which a reasonable person would want to be 
informed before deciding not to undergo the procedure. 
On the other hand, if the recommended test or treatment 
is itself risky, then the physician should always explain 
the potential consequences of declining to follow the 
recommended course of action.

Thus, whenever a patient or legal representative indicates 
that he or she will decline a recommended medical 
treatment, the physician has a duty to give the patient all 
the information that is relevant to a meaningful decision 
to refuse. The recommended procedure to follow in such 
cases is described below.

B. Explanation to the Patient or Legal 
Representative

Whenever a patient or legal representative refuses drugs, 
blood or other medical treatment ordered by a physician, 
the physician should be contacted immediately. The 
physician should determine whether the patient has the 
legal authority to make the decision to refuse treatment 
(for example, whether the patient is an adult, a minor, a 
conservatee adjudicated to lack the capacity to make 
health care decisions, etc.). If the patient may legally make 
the decision, the physician should then determine if the 
patient has the requisite mental capacity to do so. (See 
chapters 3 and 4.)

If the patient is not legally authorized to make the 
health care decision, or lacks the capacity to do so, the 
appropriate legal representative should be determined (see 
chapters 3 and 4).

The physician should explain to the patient or legal 
representative the reason for ordering the treatment and the 
possible ill effects if the treatment is refused. If the decision 
relates to leaving the hospital against medical advice, the 
physician should explain why continued hospitalization is 
recommended, the risks and consequences of leaving the 

facility, the benefits of continued hospitalization, and any 
alternatives to continued hospitalization, such as transfer 
to another facility or outpatient treatment (see V. “Leaving 
the Hospital Against Medical Advice,” page 6.5). In 
short, the physician should ensure that the patient or legal 
representative is given all the information that is relevant 
to a meaningful decision, sufficient for the patient or legal 
representative to understand the potential consequences of 
declining to follow the recommended course of action. 

The physician should not, however, attempt to force 
the patient or legal representative into accepting the 
recommended treatment. As discussed in chapter 1, a 
valid consent may be obtained only under circumstances 
that are free of duress or coercion.

C. Refusal of Treatment Forms

Special forms have been developed for use by the hospital 
when a patient refuses to stay in the hospital or refuses one 
of the following medical procedures recommended by the 
attending physician: 

1. Blood transfusion/products (see III. “Refusal of Blood 
Products,” page 6.4), 

2. Administration of Rho(D) immune globulin (see 
H. “Refusal to Permit Administration of Immune 
Globulin,” page 13.14), 

3. Genetic testing (see B. “Prenatal Screening for Birth 
Defects,” page 13.2), or 

4. The administration of an approved prophylactic 
agent to the eyes of a newborn (see G. “Refusal 
to Permit Administration of an Agent to Eyes of 
Newborn,” page 13.13). 

In all other situations, the general refusal of medical 
treatment form, “Refusal to Permit Medical Treatment” 
(CHA Form 5-1) or the form, “Leaving the Hospital Against 
Medical Advice (CHA Form 5-3), should be used. 

Regardless of whether or not it is believed the patient or 
legal representative will sign, he or she should be asked to 
sign the appropriate form. The signature (or refusal to sign) 
should be witnessed by a responsible hospital employee. 
If the patient or legal representative refuses to sign, the 
notation “patient refuses to sign” should be made at the 
place for the signature, and the witness (i.e., the physician 
or hospital employee who received the refusal to sign) 
should sign the form in the designated space. The witness 
should note the exact time and date, and enter a brief note 
about the circumstances of the refusal.

The original form should be placed in the patient’s 
medical record.
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D. Documentation in the Medical Record

The physician should enter a note in the patient’s medical 
record regarding the initial refusal, a summary of the 
events (if any) that led to the refusal, and the outcome (i.e., 
consent or continued refusal) of the discussion between 
the patient/legal representative and the physician. The 
note should specifically document that the physician 
gave the patient or legal representative all relevant 
information, including information pertaining to the potential 
consequences of declining to follow the recommended 
course of action. 

If the patient leaves the hospital against medical 
advice, the physician should note in the medical record 
whether the patient was cautioned not to drive and 
any actions that were taken to assure the patient’s 
safety in leaving the hospital (see D. “Transportation 
Arrangements,” page 6.6).

E. Documentation in an Incident Report or 
Notification Form

In addition to the physician’s full statement in the patient’s 
medical record, an incident report or notification form, as 
appropriate, should be completed. The report should 
include a description of the nature of the refusal, the 
fact that the physician discussed with the patient or 
legal representative information about the proposed 
treatment and the potential consequences of refusing the 
recommended treatment, the alternatives to the treatment 
(if any), and the fact that the patient still decided to refuse.

If the patient leaves the hospital against medical advice, 
the report should record whether the patient was 
cautioned not to drive and any actions that were taken 
to assure the patient’s safety in leaving the hospital (see 
D. “Transportation Arrangements,” page 6.6).

(See chapter 19 for a discussion of incident reports and 
notification forms.)

F. Notification to Administration

Each hospital should develop policies and procedures that 
specify when hospital administration should be informed 
if a patient or legal representative continues to refuse a 
treatment or insists on leaving the hospital against medical 
advice. It is recommended that the procedures include 
informing administration whenever refusal of treatment may 
result in significant adverse consequences, in case the 
hospital wishes to seek a court order permitting treatment, 
declaring that the patient does indeed have the capacity 
to make his or her own medical decisions, or permitting a 
legal representative to make the decision. 

The hospital should consider requiring consultation with 
the hospital administrator or designee in specific situations, 
including those:

1. In which the patient’s condition has resulted from 
an injury that appears to have been inflicted by a 
criminal act;

2. In which refusal of treatment may cause serious harm 
to a minor (see G. “Where Refusal of Treatment May 
Cause Serious Harm to a Minor,” page 6.3);

3. Which have been created or aggravated by a 
medical accident;

4. In which the patient is pregnant;

5. Which involve a parent (male or female) with 
custody or responsibility for the care and support of 
young children;

6. In which a dispute exists regarding the desires or the 
best interests of an incapacitated patient; or

7. In which no appropriate legal representative exists. 

The rationale for this consultation requirement is that these 
situations involve either significant legal ramifications 
and/or the rights of others (e.g., the fetus or children). 
Accordingly, a decision to refuse care or to withhold or 
withdraw life-sustaining treatment should not be made 
until the relevant legal implications have been considered. 
The hospital’s legal counsel should be consulted in 
these situations.

CHA has developed the “Guidelines for Policies Pertaining 
to the Withholding or Withdrawal of Life-Sustaining 
Treatment” (CHA Appendix 5-A) that hospitals may use as 
a starting point in developing their policies. The guidelines 
specify circumstances in which the hospital’s administrator 
must be consulted before an order is given or an action 
is taken. However, the hospital may decide that its policy 
should designate another hospital staff member, such 
as the hospital risk manager, who will be responsible for 
reviewing the facts and consulting with legal counsel when 
appropriate. If so, the references in the policies to the 
hospital’s administrator should be appropriately revised.

G. Where Refusal of Treatment May Cause 
Serious Harm to a Minor

At times a health care provider may encounter a situation 
in which the parent, guardian, or other legal representative 
of a minor declines medically-necessary care, and the 
refusal of that care may cause serious harm to a minor. In 
such cases, legal counsel should be consulted immediately. 
A parent or other legal representative may not decline 
treatment where such refusal may cause serious physical 
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harm or illness to the minor; judicial intervention should 
be sought. This portion of the manual provides a very 
brief description of basic legal principles regarding such 
situations, but it is emphasized that legal counsel should 
always be sought in these cases.

If a minor, as a result of a mental disorder, is a danger 
to self or others or gravely disabled, the minor may be 
involuntarily detained for mental health evaluation and 
treatment even if the parent(s) will not authorize voluntary 
treatment [Welfare and Institutions Code Section 5585.53]. 
(See E. “Special Requirements for a Minor,” page 15.16.)

REFUSAL FOR RELIGIOUS REASONS

Two of the more common situations involving refusal of care 
for religious reasons involve Jehovah’s Witnesses, who 
may decline blood products, and Christian Scientists, who 
may decline traditional medical care in favor of treatment 
by spiritual means. (See III. “Refusal of Blood Products,” 
below.)

California law explicitly permits a parent to provide a minor 
with “treatment by spiritual means through prayer alone in 
accordance with the tenets and practices of a recognized 
church or religious denomination, by a duly accredited 
practitioner thereof” [Penal Code Section 270]. (See also 
Welfare and Institutions Code Sections 300, 5006, 7104 
and 16509.1.) However, provision of prayer alone to a 
minor child is permitted only insofar as the child is not 
threatened with serious physical harm or illness [Walker 
v. Superior Court, 253 Cal.Rptr. 1, 47 Cal.3d 112 (1988), 
rehearing denied, cert.den.109 S.Ct. 3186, 491 U.S. 905].

If the refusal of treatment may cause serious harm to the 
minor, California courts may order life-saving medical 
treatment despite the parents’ refusal to consent to such 
treatment on religious grounds. The Walker court stated 
that “parents have no right to free exercise of religion at 
the price of a child’s life…” The threatened harm does not 
need to rise to the level of death for the courts to intervene. 
Health care providers should seek court intervention 
in such cases, rather than attempting to balance the 
competing interests involved and making the decision 
themselves whether to treat a minor over the parent’s (or 
other legal representative’s) objection.

COURT INTERVENTION

Welfare and Institutions Code Section 300 delineates 
the circumstances under which a child can be declared 
a dependent of the court. A child who comes within the 
following description is within the jurisdiction of the juvenile 
court and may be declared a dependent child of the court:

The child has suffered, or there is a substantial risk that 
the child will suffer, serious physical harm or illness, as 

a result of the failure or inability of his or her parent or 
guardian to … provide the child with adequate food, 
clothing, shelter, or medical treatment … Whenever 
it is alleged that a child comes within the jurisdiction 
of the court on the basis of the parent’s or guardian’s 
willful failure to provide adequate medical treatment or 
specific decision to provide spiritual treatment through 
prayer, the court shall give deference to the parent’s or 
guardian’s medical treatment, nontreatment, or spiritual 
treatment through prayer alone in accordance with the 
tenets and practices of a recognized church or religious 
denomination, by an accredited practitioner thereof, 
and shall not assume jurisdiction unless necessary to 
protect the child from suffering serious physical harm 
or illness. In making its determination, the court shall 
consider (1) the nature of the treatment proposed by the 
parent or guardian, (2) the risks to the child posed by 
the course of treatment or nontreatment proposed by 
the parent or guardian, (3) the risk, if any, of the course 
of treatment being proposed by the petitioning agency, 
and (4) the likely success of the courses of treatment or 
nontreatment proposed by the parent or guardian and 
agency. The child shall continue to be a dependent child 
pursuant to this subdivision only so long as is necessary 
to protect the child from risk of suffering serious physical 
harm or illness. [Welfare and Institutions Code Section 
300(b)(1)]

In many counties, particular agencies provide assistance 
in obtaining the court’s authorization to treat a minor when 
the parents have refused to consent (e.g., Child Protective 
Services). These agencies are usually a part of the county’s 
juvenile court services or department of social services. 
Assistance for obtaining court authorization for juveniles 
on probation may often be obtained from the county’s 
probation department.

III. REFUSAL OF BLOOD PRODUCTS

A patient or legal representative may decline blood 
transfusions or treatment with other blood products for 
religious reasons or to avoid potential infection with HIV, 
hepatitis, or other blood-borne diseases. In such cases, the 
physician must provide the patient or legal representative 
with the information discussed in B. “Explanation to the 
Patient or Legal Representative,” page 6.2. 

If the patient or legal representative declines for religious 
reasons, it may be appropriate for the physician to seek 
to ensure that the decision to refuse blood is truly the 
patient/legal representative’s voluntary decision, and 
not the result of any perceived coercion by the patient’s 
religious community, by discussing the issue of blood 
with the patient/legal representative alone. Although the 
doctrine of Jehovah’s Witness, for example, requires 
abstention from blood, individual beliefs on the subject 
may vary. For example, one Witness may believe that a 
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transfusion under any circumstances will compromise the 
relationship with God. Another Witness may believe that 
a transfusion will have such negative consequences only 
if it occurs with his or her consent, and will acquiesce 
to the order of a court. In addition, if the recommended 
treatment involves the use of products such as albumin, 
immune globulins, EPO, hemophiliac preparations, serum 
injections, intraoperative salvage where the extracorporeal 
circulation is uninterrupted, or heart-lung pumps that are 
non-blood-primed, etc., the physician may wish to advise 
the patient or legal representative to check with a religious 
counselor, as the Witnesses’ religious understanding may 
not absolutely prohibit the use of such treatments; rather, 
each Witness must decide individually if he or she can 
accept these.

In addition, physicians may need to educate themselves 
about alternatives to blood transfusions and blood 
products, as one of the required elements of an 
informed refusal is a discussion with the patient or legal 
representative of alternatives to the recommended 
treatment. In this regard, it may be helpful to know that 
several California hospitals maintain a bloodless medicine 
and surgery center that may be appropriate for patients 
who decline blood products.

If a patient or the patient’s legal representative refuses to 
permit a blood transfusion or recommended treatment 
with blood products, “Refusal of Blood Products” (CHA 
Form 5-2), should be completed following the procedures 
discussed in II. “When a Patient or Legal Representative 
Refuses Treatment,” page 6.1. (See G. “Where Refusal of 
Treatment May Cause Serious Harm to a Minor,” page 6.3, 
if the refusal may cause serious harm to the minor.)

IV. REFUSAL OF VACCINATIONS

An adult with capacity to make health care decisions 
has the right to decline vaccination. Likewise, a parent 
or other legal representative of a minor (or of an adult 
who lacks capacity to make medical decisions) may 
refuse vaccination for the minor (or incapacitated adult). 
Health care providers should explain the risks of refusing 
recommended vaccines so that the choice being made is 
an informed choice (“informed refusal”). See B. “Refusal of 
Vaccinations,” page 5.27, for detailed information about 
the protocol to follow when a patient refuses a vaccination, 
including the information to be provided to the patient and 
documentation requirements.

V. LEAVING THE HOSPITAL AGAINST MEDICAL 
ADVICE

A. The Right to Leave the Hospital Against 
Medical Advice

On occasion, a patient may decide to leave the hospital 
although the patient’s physician has not ordered his or her 
discharge and has specifically indicated that the discharge 
is against medical advice. An adult with capacity to make 
health care decisions has the right to decide whether or not 
to submit to medical treatment. Title 22, California Code of 
Regulations, Section 70707(b)(10) specifically provides that 
a patient has the right to “leave the hospital even against 
the advice of members of the medical staff.” Title 22 also 
states that:

No mentally competent adults shall 
be detained in a hospital against their 
will. Unemancipated minors shall not 
be detained against the will of their 
parents or legal guardians. In those 
cases where law permits unemancipated 
minors to contract for medical care 
without the consent of their parents or 
legal guardians, the minors shall not be 
detained in the hospital against their will. 
This provision shall not be construed 
to preclude or prohibit attempts to 
persuade a patient to remain in the 
hospital in the patient’s own interest nor 
the detention of mentally disordered 
patients for the prptection of themselves 
or others under the provisions of the 
Lanterman-Petris-Short Act…[Title 22, 
California Code of Regulations, Sections 
70717 and 71517]

If the patient lacks the legal authority to make heath care 
decisions (for example, a minor) or if the patient lacks the 
capacity to make health care decisions, the patient has the 
right to have a legal representative make the decision to 
stay or leave for him or her (see chapters 3 and 4). If the 
hospital believes that a legal representative is not acting 
in the best interest of the patient, legal counsel should 
be consulted.

B. Recommended Procedure

Whenever a patient states that he or she intends to 
leave the hospital before the physician has ordered 
the patient’s discharge, the attending physician should 
be contacted immediately. The attending physician 
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should be asked to discuss the request with the patient 
and/or legal representative, either by telephone or in 
person, as appropriate. The physician should provide 
the patient or legal representative with the information 
discussed in B. “Explanation to the Patient or Legal 
Representative,” page 6.2.

If the patient attempts to leave the hospital before 
discussing the matter with his or her physician, hospital 
personnel should inform the patient and/or legal 
representative that the attending physician has been 
contacted and will explain the risks and consequences 
of leaving the facility before the patient leaves. In 
addition, when appropriate, hospital personnel should 
request the assistance of a staff physician and contact 
hospital administration.

If the hospital believes that a legal representative is not 
acting in the best interest of the patient, legal counsel 
should be consulted.

C. Recommended Form

Whenever a demand is made by a patient (or the patient’s 
legal representative) to leave the hospital before treatment 
is completed or contrary to the advice of the attending 
physician or of a staff physician of the hospital, “Leaving 
Hospital Against Medical Advice” (CHA Form 5-3) should 
be completed. This form documents that the patient or 
legal representative was given information about possible 
risks that may result from a decision to leave against 
medical advice, the benefits of continued hospitalization 
and any alternatives, and that the patient or legal 
representative nevertheless decided to leave.

The procedures discussed in II. “When a Patient or Legal 
Representative Refuses Treatment,” page 6.1, should 
be followed. If a patient wishes to leave the hospital 
against medical advice and that patient has an emergency 
medical condition that has not been stabilized, the 
federal “anti-dumping” laws may apply. (See chapter 12 for 
applicable requirements.)

D. Transportation Arrangements 

The hospital should take proper precautions to ensure 
that the patient leaves the hospital in a safe manner. 
The responsible physician should be involved in the 
arrangements, as physicians are required to take 
reasonable steps to protect their patients and third parties 
who may be victims of a patient’s dangerous conduct. 
Failure to take reasonable steps may result in liability. 

In Myers v. Quesenberry, 144 Cal.App.3d 888 (1983), the 
court held that a physician may be liable for the injuries 
a third party suffers when the physician fails to warn the 
patient that his or her medical condition could impair his or 
her driving ability. 

The steps that would be considered reasonable vary from 
case to case, although hospitals and physicians generally 
do not have an affirmative duty to stop a patient who insists 
on driving himself or herself home after being warned that 
he or she is not in a condition to drive safely.

Several precautions may be taken in addition to warning 
a patient if it would be dangerous for the patient to drive 
because of a medical condition or medication the patient 
has taken. For example, the hospital may require a patient 
to be taken to the hospital exit in a wheelchair. Further, if 
it appears that the patient is helpless or otherwise in a 
condition that indicates he or she should not be allowed 
to leave the hospital alone, hospital administration should 
be notified immediately. It may be prudent to arrange 
for transportation that is appropriate in view of the 
patient’s condition (e.g., a taxi or an ambulance). These 
arrangements are advisable whenever it appears that 
a patient would be likely to harm himself or herself or 
others in the process of leaving the hospital unless such 
precautionary measures are taken. A hospital may consider 
calling law enforcement to alert them of the possibility of a 
dangerous driver on the road. 

A hospital should not, under any circumstances, allow its 
employees to accompany the patient once he or she leaves 
the hospital premises.

Hospital personnel should carefully document the facts 
surrounding a patient’s departure and specifically note 
the actions that were taken to assure the patient’s safety 
and the basis for the determination that the actions 
were appropriate.

E. Documentation

The hospital and physician should follow the documentation 
and notification recommendations described in 
II. “When a Patient or Legal Representative Refuses 
Treatment,” page 6.1.
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VI. WITHHOLDING OR WITHDRAWING LIFE-
SUSTAINING TREATMENT

A. Right to Forgo Life-Sustaining Treatment

LEGISLATIVE RECOGNITION

An adult with capacity to make health care decisions has 
the fundamental right to make those decisions, including 
the right to forgo life-sustaining procedures and treatment. 
The Health Care Decisions Law explicitly states that: 

In recognition of the dignity and privacy a person has a 
right to expect, the law recognizes that an adult has the 
fundamental right to control the decisions relating to his 
or her own health care, including the decision to have 
life-sustaining treatment withheld or withdrawn [Probate 
Code Section 4650(a)].

JUDICIAL RECOGNITION 

California courts have held that competent patients 
have an inherent right to control their medical treatment, 
including the right to withdraw or withhold life-sustaining 
procedures, whether or not their medical conditions have 
been diagnosed as terminal. Even when the patient lacks 
the capacity to make health care decisions, the courts 
have recognized that the patient has the right to have a 
legal representative direct such withdrawal and withholding 
in conformity with the patient’s desires and best interests. 
Hospitals and health care professionals may rely upon 
the guidelines established by these decisions in deciding 
whether life-sustaining procedures may be withdrawn 
or withheld.

The Seminal Case: Barber v. Superior Court

In Barber v. Superior Court, 147 Cal.App.3d 1006 (1983), 
the California Court of Appeal affirmed the inherent 
right of patients to control their medical treatment and 
concluded that this right includes decisions to forgo 
life-sustaining treatment. The Barber case involved two 
physicians who, acting at the direction of the patient’s 
family, withdrew treatment (including intravenous nutrition 
and hydration) from a comatose patient. The court 
concluded that the physicians, who had been criminally 
charged, had not committed an unlawful act or omission 
and established guidelines for future decisions on forgoing 
life-sustaining procedures.

Subsequent Judicial Decisions

Following the Barber decision, three California appellate 
court decisions used the reasoning of the Barber court to 
support their rulings that competent adult patients have the 
right to forgo life-sustaining treatment, including artificial 

nutrition and hydration, even if they are not terminally ill. In 
Bartling v. Superior Court, 163 Cal.App.3d 186 (1984), and 
Bartling v. Glendale Adventist Medical Center, 184 Cal.
App.3d 97 (1986), the court ruled that a competent adult 
patient with several grievous but not terminal illnesses 
could demand the withdrawal of life-support systems 
even though doing so would hasten death. In ruling for 
the patient, the court expressly rejected the position that 
the right to forgo life-sustaining treatment was limited to 
comatose, terminally ill patients. 

Later, in Bouvia v. Superior Court, 179 Cal.App.3d 1127 
(1986), the appellate court ruled that a severely physically 
handicapped but competent adult had the right to demand 
removal of a nasogastric tube through which she was being 
supplied food and fluids, even though removal could hasten 
or cause her death. The patient was not terminally ill and 
her condition was likely to become life-threatening only if 
the nasogastric tube was removed. Nevertheless, the court 
ruled that patients have a “basic and fundamental” right 
to refuse medical treatment and it was within her rights to 
demand removal of the tube. (See also Thor v. Superior 
Court, 5 Cal.4th 725 (1993), in which the California 
Supreme Court held that a competent informed adult, 
including a prisoner, has the right to refuse artificial nutrition 
and hydration and other medical treatment even if that 
decision will result in death.)

In Conservatorship of Drabick, 200 Cal.App.3d 185 
(1988), cert. den., 488 U.S. 958, the appellate court 
again followed Barber in ruling that a conservator who is 
authorized to make health care decisions for a patient in 
a persistent vegetative state may request the withdrawal 
of life-support systems, including artificially supplied 
nutrition and hydration, when the conservator determines, 
in good faith, based on medical advice, that doing so 
is in the patient’s best interests. The court emphasized 
that a conservatorship was not necessary to implement 
such a decision on behalf of an incompetent patient. 
Like competent patients, patients who are incompetent 
also have a right to refuse life-sustaining treatment, and 
this right may be exercised by an appropriate legal 
representative if the requisite legal standards are met. 
(Legal representatives are discussed below and in chapters 
3 and 4.)

In Conservatorship of Wendland, 26 Cal.4th 519 (2001) the 
California Supreme Court specified the standard of proof 
that a conservator would have to meet to withhold artificial 
nutrition and hydration from a conservatee in specified 
circumstances. The facts of this case are as follows. 
Robert Wendland rolled his truck at high speed in a solo 
accident while driving under the influence of alcohol. The 
accident injured his brain, leaving him minimally conscious 
yet severely disabled, both mentally and physically, and 
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dependent on artificial nutrition and hydration. Robert’s 
wife, Rose, visited him daily, often with their children, and 
authorized treatment as necessary to maintain his health, 
including three surgical procedures to replace dislodged 
feeding tubes. After two years, physicians sought Rose’s 
permission to replace a dislodged feeding tube for a fourth 
time, and she declined. 

Robert’s daughter, brother, treating physician, other 
physicians, the hospital’s ombudsman, and the 20-member 
ethics committee of the hospital all approved of Rose’s 
decision. However, Robert’s mother and sister disagreed 
and applied for a temporary restraining order. Rose 
petitioned for appointment as Robert’s conservator, and 
she was appointed.

Court proceedings ensued. The evidence showed, among 
other things, that Robert had on several occasions made 
statements that he “wouldn’t want to live like a vegetable” 
and “wouldn’t want to live in a comatose state” to his wife, 
brother and daughters.

However, the California Supreme Court ruled that this 
evidence was not sufficiently “clear and convincing” to 
permit the withdrawal of artificial nutrition and hydration 
from a minimally conscious conservatee who is not 
terminally ill, comatose, or in a persistent vegetative 
state, and who has not left formal instructions for health 
care or appointed an agent or surrogate for health care 
decisions. The court held that the conservator must show 
clear and convincing evidence that his or her decision is 
in accordance with either the conservatee’s own wishes or 
best interests. The court did not provide any guidance as 
to what would constitute clear and convincing evidence. 

The court was careful to confine its holding to the 
particular facts of the case — where the conservatee is 
minimally conscious and is not terminally ill, comatose, or 
in a persistent vegetative state; where the patient has a 
court-appointed conservator and the conservatee has not 
left formal instructions for health care decisions; and where 
the withholding of artificial nutrition and hydration from the 
conservatee is contemplated.

Minors Who Are Dependents of the Juvenile Court/
Foster Children

In the case In re Christopher I., 106 Cal.App.4th 533 (2003), 
the court considered the circumstances under which 
life-sustaining treatment could be withheld or withdrawn 
from a child who has been adjudged a dependent of the 
juvenile court (foster child). Christopher was three months 
old when, as a result of abuse from his parents, he suffered 
serious brain damage and was placed on a ventilator. 
He was subsequently determined to be in a persistent 
vegetative state with no cognitive function and no hope 

of meaningful recovery. Christopher’s treating physicians 
recommended withdrawal of life support. His mother 
supported this recommendation, but his father opposed 
it. Since Christopher had been removed from their custody 
due to abuse, neither was in a position to give or refuse 
consent to the withdrawal, and the decision was made by 
the juvenile court. The juvenile court’s order authorizing 
withdrawal of life support was appealed and affirmed by 
the Court of Appeal.

In affirming the juvenile court’s decision authorizing 
withdrawal, the Court of Appeal identified a number of 
factors to guide juvenile courts in such decisions. The 
Court of Appeal also held that the standard of proof for 
such a determination is clear and convincing evidence, that 
an evidentiary hearing with live testimony must be held, and 
that the juvenile court must state its findings on the record. 
The Court of Appeal stated that while the case involved 
removal of a ventilator, its analysis would apply equally to a 
decision to withdraw nutrition, hydration or medication.

The Court of Appeal concluded that a court making the 
decision of whether to withhold or withdraw life-sustaining 
medical treatment from a child adjudged a dependent of 
the juvenile court should consider the following factors: 

1. The child’s present levels of physical, sensory, 
emotional and cognitive functioning; 

2. The quality of life, life expectancy and prognosis for 
recovery with and without treatment, including the 
futility of continued treatment; 

3. The various treatment options, and the risks, side 
effects, and benefits of each; 

4. The nature and degree of physical pain or suffering 
resulting from the medical condition; 

5. Whether the medical treatment being provided is 
causing or may cause pain, suffering, or serious 
complications; 

6. The pain or suffering to the child if the medical 
treatment is withdrawn; 

7. Whether any particular treatment would be 
proportionate or disproportionate in terms of the 
benefits to be gained by the child versus the burdens 
caused to the child; 

8. The likelihood that pain or suffering resulting from 
withholding or withdrawal of treatment could be 
avoided or minimized; 

9. The degree of humiliation, dependence and loss of 
dignity resulting from the condition and treatment; 
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10. The opinions of the family, the reasons behind those 
opinions, and the reasons why the family either has no 
opinion or cannot agree on a course of treatment; 

11. The motivations of the family in advocating a particular 
course of treatment; and 

12. The child’s preference, if it can be ascertained, for 
treatment. 

The Court of Appeal stated that this list is not meant to be 
exclusive, but is intended to provide a set of factors to be 
considered, analyzed and weighed. The Court of Appeal 
further acknowledged that not all of the factors listed may 
be applicable in a given case and stated that the court 
considering the matter is not limited to consideration of 
only these factors, and may take other factors into account 
when appropriate, especially as medical science and 
technology develop. 

NOTE: A later case, J.N. v. Superior Court of San Diego 
County, 67 Cal.Rptr. 3d 384 (2007), limited the juvenile 
court’s ability to order the withholding or withdrawal of 
life-sustaining treatment for a child for whom a petition has 
been filed to make the child a dependent child of the court, 
but has not yet been so adjudged.

B. Seeking Court Approval to Forgo Life-
Sustaining Treatment

Efforts to obtain court approval to forgo life-sustaining 
treatment are unnecessary in most cases. The court 
stated in Barber, “[i]n the absence of legislative guidance, 
[there is] no legal requirement that prior judicial approval is 
necessary before any decision to withdraw treatment can 
be made.” This position has been consistently reaffirmed in 
subsequent cases (Bartling, Bouvia and Drabick). There is 
an exception to this rule where the patient is a dependent 
child of the juvenile court (foster child), and in such case 
the court must conduct an evidentiary hearing with live 
testimony (see “Minors Who Are Dependents of the 
Juvenile Court/Foster Children,” page 6.8).

The California Legislature has explicitly stated in the Health 
Care Decisions Law that “in the absence of controversy, a 
court is normally not the proper forum in which to make 
health care decisions, including decisions regarding 
life-sustaining treatment” [Probate Code Section 4650(c)].

The hospital need not initiate action for judicial approval 
except in unusual situations. (See F. “Notification to 
Administration,” page 6.3.)

C. Factors to Consider 

COMMUNITY STANDARDS

In addition to the guidelines established by the courts in 
the Barber, Bartling, Bouvia and other cases, community 
standards may be helpful in making decisions to withhold 
or withdraw life-sustaining treatment. Some published 
community standards include the following:

1. “Guidelines for Physicians: Forgoing Life-Sustaining 
Treatment for Adult Patients” (2006) adopted by the 
Los Angeles County Medical Association (LACMA) and 
Los Angeles County Bar Association (LACBA) Joint 
Committee on Biomedical Ethics. LACMA/LACBA has 
also published an addendum: “Guidelines for Forgoing 
Life Sustaining Treatment for Minor Patients” (1996). 

2. “Guidelines on Foregoing Life-Sustaining Treatment” 
(1997) adopted by the Joint Committee of Bioethics 
of the San Diego County Medical Society and the San 
Diego County Bar Association.

3. “Guidelines for ‘No-Code’ Orders in Los Angeles 
County Department of Health Services’ Hospitals” 
(1993) adopted by the Los Angeles County Board 
of Supervisors.

4. “Guidelines Regarding Withdrawal or Withholding 
of Life-Sustaining Procedure(s) in Long-Term Care 
Facilities” (1988) promulgated by the California 
Department of Health Services (now called the 
California Department of Public Health).

5. “Withholding or Withdrawing Life-Sustaining Medical 
Treatment” (1989) published by the Council on 
Ethical and Judicial Affairs of the American Medical 
Association. 

6. Deciding to Forego Life-Sustaining Treatment: Ethical, 
Medical and Legal Issues in Treatment Decisions (U.S. 
Government Printing Office) published in “Findings of 
the President’s Commission for the Study of Problems 
in Medicine and Biomedical and Behavioral Research” 
(1983). 

Portions of this chapter are based, at least in part, on 
standards described in these documents.

PROPORTIONALITY

Following the guidelines established by the appellate court 
in Barber v. Superior Court, life-sustaining treatment may 
be discontinued or withheld when it is “disproportionate 
in terms of the benefits gained versus the burdens to the 
patient attendant to the treatment.” In enunciating this 
proportionality test, the Barber court articulated relatively 
broad parameters within which decisions may be made 
which concern the forgoing of life-sustaining treatment.
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There is no hard and fast rule as to the classification of 
medical procedures as proportionate or disproportionate. 
Instead, a determination of proportionality requires an 
evaluation in each case of the expected benefits and 
burdens of the treatment(s) in question. “Under this 
approach,” said the Barber court, “proportionate treatment 
is that which, in the view of the patient, has at least a 
reasonable chance of providing benefits to the patient, 
which benefits outweigh the burdens attendant to the 
treatment” [147 Cal.App.3d at 1019]. A person may forgo 
life-sustaining treatment if it is excessively burdensome, 
regardless of the benefit, or if it is of little benefit, regardless 
of the burden. As the Barber court stated:

Thus, even if a proposed course of treatment might 
be extremely painful or intrusive, it would still be 
proportionate treatment if the prognosis was for 
complete cure or significant improvement in the patient’s 
condition. On the other hand, a treatment course which 
is only minimally painful or intrusive may nonetheless 
be considered disproportionate to the potential benefits 
if the prognosis is virtually hopeless for any significant 
improvement in condition. [147 Cal.App.3d at 1019]

Burdens of treatment to be considered might include pain, 
discomfort, inconvenience or risk involved in the treatment. 
They might also include emotional disturbance and financial 
cost to the patient and family attendant to the treatment.

PATIENT WITH CAPACITY

California courts have emphasized that patients with 
capacity to make health care decisions are the ultimate 
decision makers with regard to the matter of forgoing 
life-sustaining treatment. They have the right to make their 
own decisions concerning proportionality. In the Bartling 
and Bouvia cases, discussed above, the court ruled that 
competent, nonterminal patients may refuse life-sustaining 
treatment. Patients who have full knowledge of, and 
appreciate the consequences of, forgoing treatment have a 
constitutional right to make these decisions.

Health care personnel must provide patients with the 
information necessary to make these decisions rather than 
attempt to impose on patients their own determinations 
of proportionality. As the appellate court said in the 
Bouvia case, “The right to refuse treatment is basic and 
fundamental. ... [i]ts exercise requires no one’s approval. 
It is not merely one vote subject to being overridden by 
medical opinion.”

Despite the latitude given to patients with capacity in 
determining whether to forgo life-sustaining treatment, 
courts have not recognized a right to commit suicide. In 
the Bouvia case, although the patient’s physicians believe 
that she was refusing the nasogastric tube in order to 
commit suicide, the appellate court found no evidence 

of suicidal intent. Therefore, the court understood the 
patient’s decision to be no more than a refusal of unwanted 
treatment, which is legally protected.

Exceptions to the general rule of patient autonomy in the 
case of patients with capacity have arisen in cases in which 
a patient’s decision to refuse life-sustaining treatment 
directly affects the rights of others, as when the patient is 
pregnant or is a parent with custody of and responsibility 
for supporting young children. These exceptions have been 
recognized in cases such as Raleigh Fitken-Paul Morgan 
Hospital v. Anderson, 201 A.2d 537 (N.J. 1964) cert. den., 
377 U.S. 985 (1964), and Application of the President and 
Directors of Georgetown College, 331 F.2d 1000 (D.C. Cir. 
1964) cert. den., 377 U.S. 978 (1964). In all cases where 
the patient is pregnant or has custody and responsibility for 
young children (male or female patient) and wishes to forgo 
life-sustaining treatment, legal counsel should be consulted. 
(See F. “Notification to Administration,” page 6.3.)

PATIENT WHO LACKS CAPACITY

In the Drabick case, the court followed Barber in holding 
that the patient’s right to determine the scope of medical 
treatment survives incompetence “in the sense that 
incompetent patients retain the right to have appropriate 
decisions made on their behalf” [200 Cal.App.3d at 205]. 
The court went on to say:

While [the patient’s] coma precludes his participation, 
it is still possible for others to make a decision that 
reflects his interests more closely than would a purely 
technological decision to do whatever is possible. 
Lacking the ability to decide, he has the right to a 
decision that takes his interests into account. [200 Cal.
App.3d at 208]

If a patient is unable to make his or her own health care 
decisions, these decisions must be made by an appropriate 
legal representative. Selection of an appropriate legal 
representative is discussed below. Barber, Bartling, Bouvia, 
Drabick and Wendland all recognize that medical care 
decisions made by legal representatives must be guided by 
the individual patient’s desires and best interests.

Patient’s Desires

A patient’s legal representative must be guided “first by his 
knowledge of the patient’s own desires and feelings, to the 
extent that they were expressed before the patient became 
incompetent” [Barber, supra, 147 Cal.App.3d at 1021].

The advance health care directive established in the Health 
Care Decisions Law [Probate Code Section 4600 et seq.] 
provides a way for patients, while competent, to indicate 
their desires concerning medical care and/or to appoint 
someone to authorize or refuse treatment in conformance 
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with these desires should there come a time when the 
patient is no longer able to make these decisions. If the 
patient while competent executed an advance directive, the 
advance directive must be consulted (see chapter 3).

Patient’s Best Interests

When the patient’s desires are unknown or unclear, a 
legal representative’s decision must be guided by an 
evaluation of the patient’s best interests. This is consistent 
with California court decisions (e.g., Barber) and statutes. 
Probate Code Section 4684 states that, under the Health 
Care Decisions Law, an agent must make a health care 
decision in accordance with the patient’s wishes, to 
the extent known to the agent. Otherwise, the agent 
must make the decision in accordance with the agent’s 
determination of the patient’s best interest. In determining 
the patient’s best interest, the agent must consider the 
patient’s personal values to the extent known to the agent.

The Barber court explained the best interests standard as 
involving a consideration of “such factors as the relief of 
suffering, the preservation or restoration of functioning and 
the quality as well as the extent of life sustained.” Also, the 
court observed, “since most people are concerned about 
the well-being of their loved ones, the surrogate might take 
into account the impact of the decision on those people 
closest to the patient” [147 Cal.App.3d at 102]. Other 
courts, in discussing the best interests standard, have 
suggested additional factors that should be helpful to those 
involved in the decision making process. For example, 
in the case In re Guardianship of Grant, 747 P.2d 445 
(Wash. 1987), the Washington Supreme Court listed the 
following factors:

1. Evidence about the patient’s present level of physical, 
sensory, emotional and cognitive functioning;

2. The degree of physical pain resulting from the 
medical condition, treatment, and termination of 
treatment, respectively;

3. The degree of humiliation, dependence, and loss 
of dignity probably resulting from the condition 
and treatment;

4. The life expectancy and prognosis for recovery with 
and without treatment;

5. The various treatment options; and

6. The risks, side effects, and benefits of each of 
these options.

Decision makers may also wish to review the discussion of 
the best interests standard as well as the 12 factors listed 
by the court in the case In re Christopher I (see discussion 
in “Minors Who Are Dependents of the Juvenile Court/
Foster Children,” page 6.8). While the factors listed in that 

case are specifically applicable to decisions concerning 
minors, they may provide useful guidance in other cases.

Standard of Proof

In Conservatorship of Wendland, 26 Cal.4th 519 (2001), 
the California Supreme Court specified that “clear and 
convincing evidence” of the patient’s desires or best 
interests is required to permit the withdrawal of artificial 
nutrition and hydration from a minimally conscious 
conservatee who is not terminally ill, comatose, or in a 
persistent vegetative state, and who has not left formal 
instructions for health care or appointed an agent or 
surrogate for health care decisions. The court did not 
provide any guidance as to what would constitute clear 
and convincing evidence. (See discussion of Wendland 
in “Subsequent Judicial Decisions,” page 6.7.) The court 
also did not determine a standard of proof for other types 
of patients. 

The clear and convincing standard is also required for 
decisions involving minors who are dependants of the 
juvenile court. (See discussion of In re Christopher I. in 

“Minors Who Are Dependents of the Juvenile Court/Foster 
Children,” page 6.8.)

Situations Involving Minors

Although minors are considered legally incompetent to 
make decisions in many areas of medical care by virtue 
of their age, nevertheless it is appropriate to discuss 
life-support and other medical decisions with them in a 
manner appropriate to their age. Ascertainment of the 
child’s preference for treatment was specifically approved 
in the case In re Christopher I. (see discussion of In re 
Christopher I. in “Minors Who Are Dependents of the 
Juvenile Court/Foster Children,” page 6.8). Many minors 
are able to understand the nature and consequences of 
a decision to forgo life-sustaining treatment. Although 
parents or guardians are generally the appropriate legal 
representatives for minors, life-sustaining treatment should 
not be withheld from a mature minor unless the minor and 
the parent(s) or guardian agree. If a disagreement exists 
between a mature minor and the parent(s) or guardian, 
legal counsel should be consulted. (See also E. “Minor’s 
Disagreement with Parent or Other Legal Representative 
Regarding Treatment,” page 4.11.)

Presumption That Legal Representatives Act in the 
Patient’s Best Interests

A person identified as an appropriate legal representative 
for a patient (selection of legal representatives is discussed 
in D. “Who Shall Decide,” page 6.13) may be presumed 
to be acting in the patient’s best interests unless there is 
reason to believe that the legal representative is not acting 
in good faith. 
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SPECIAL CONSIDERATIONS APPLICABLE TO 
DISCONTINUING ARTIFICIAL FEEDING 

As a general rule, California courts have rejected the 
argument that there is a distinction between the withdrawal 
of artificially provided nutrition and hydration (e.g., through 
a nasogastric tube or IV) and the withdrawal of other forms 
of treatment such as a mechanical ventilator. The court in 
Barber evaluated the issue in this way:

Medical nutrition and hydration may not always provide 
net benefits to patients. Medical procedures to provide 
nutrition and hydration are more similar to other medical 
procedures than to typical ways of providing nutrition 
and hydration. Their benefits and burdens ought to be 
evaluated in the same manner as any other medical 
procedure. 

[147 Cal.App.3d at 1016-1017]

Thus, while intravenous nutrition and hydration would 
generally be expected and proper treatment if a patient 
were otherwise healthy, the Barber court specifically 
approved the discontinuance of intravenous nutrition and 
hydration for a patient diagnosed as suffering from an 
irreversible coma.

Artificially provided nutrition and hydration sustain life 
but generally are not used to cure a patient or even to 
address the patient’s underlying condition. Their purpose 
is to sustain biological functions in order to gain time 
to permit other processes to address the underlying 
pathology. Nutrition and hydration are appropriate 
under these circumstances and ordinarily would not be 
withdrawn, except at the request of a competent patient 
as in the Bouvia case. However, there may come a point 
at which it becomes clear that treatment directed to the 
underlying pathological condition will not be effective and 
the patient will never be cured. It is at this point, as the 
court stated in Barber, that “(a) physician has no duty 
to continue treatment (including nutrition and hydration), 
once it has proved to be ineffective.” So far, there appears 
to be general consensus that this category of patients 
may include those who are terminal or in a persistent 
vegetative state.

This position is consistent with an official opinion of the 
American Medical Association’s Council on Ethical and 
Judicial Affairs. The council stated:

Once a diagnosis of permanent unconsciousness 
has been made, decisions to withhold or withdraw 
life-prolonging medical treatment ordinarily can be 
implemented without resorting to the courts. Although 
judicial intervention has been sought for a variety of 
reasons by a variety of parties, it is appropriate only 
when there is a dispute among family members or 
other guardians about the patient’s wishes or among 

physicians regarding the diagnosis. [footnote omitted] 
Consultations with ethics committees can play an 
important role in helping the family come to a decision. 
[footnote omitted] [American Medical Association, 
Reports on End-of-Life Care, Council on Ethical and 
Judicial Affairs (1998), page 9]

However, in Conservatorship of Wendland, 26 Cal.4th 
519 (2001), the California Supreme Court specified that 

“clear and convincing evidence” of the patient’s desires 
or best interests is required to permit the withdrawal of 
artificial nutrition and hydration from a minimally conscious 
conservatee who is not terminally ill, comatose, or in a 
persistent vegetative state, and who has not left formal 
instructions for health care or appointed an agent or 
surrogate for health care decisions. The court did not 
provide any guidance as to what would constitute clear 
and convincing evidence. (See discussion of Wendland 
in “Subsequent Judicial Decisions,” page 6.7.) The court 
did not determine a standard of proof for other types 
of patients.

Given the potential controversy around the issue of 
nourishment and hydration, hospital policies regarding this 
issue should clearly indicate that decisions about such 
therapy should be made only after a careful assessment 
of the unique facts of each case. Accurate and complete 
documentation of this assessment in the patient’s medical 
record is important.

DO NOT RESUSCITATE ORDERS

A do not resuscitate (DNR or “no code”) order directs that 
resuscitative efforts are not to be initiated in the event of 
cardiac and/or respiratory arrest. As such, a DNR order 
authorizes the withholding of life-sustaining procedures. It 
does not authorize the withdrawal of procedures that have 
previously been initiated.

The Joint Commission requires hospitals to address 
the wishes of seriously ill patients relating to end-of-life 
decisions and to provide patients written information about 
forgoing or withdrawing life-sustaining treatment (see The 
Joint Commission Comprehensive Accreditation Manual 
for Hospitals, RI.01.05.01). Written policies should be 
developed in consultation with the medical and nursing 
staffs and other appropriate bodies and must include 
provisions to see that patients’ rights are respected 
regarding end-of-life care. Guidelines for policies pertaining 
to withholding and withdrawing of life-sustaining treatment 
are included at the end of this chapter as Appendix 5-A, 

“Guidelines for Policies Pertaining to Withholding and 
Withdrawing Life-Sustaining Treatment.”

A DNR order may be entered without the signed written 
consent of the patient or a legal representative. However, 
a hospital may recommend or require that a “request 
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regarding resuscitative measures” form be signed whenever 
possible prior to a DNR order being entered. A signed 
request regarding resuscitative measures (described below) 
may provide additional legal protection to the hospital 
and physicians.

REQUEST REGARDING RESUSCITATIVE MEASURES

California law defines a “request regarding resuscitative 
measures” as a written document, signed by the 
patient (or a legally recognized health care decision 
maker) and the patient’s physician that directs a health 
care provider regarding resuscitative measures. A 

“request regarding resuscitative measures” includes a 
prehospital “do not resuscitate” form as developed by the 
California Emergency Medical Services Authority or other 
substantially similar form. (See VIII. “Prehospital Do Not 
Resuscitate Forms,” page 6.23.) A “request regarding 
resuscitative measures” also includes a POLST (Physician 
Orders for Life Sustaining Treatment) form, as approved 
by the California Emergency Medical Services Authority. 
(See IX. “POLST (Physician Orders For Life-Sustaining 
Treatment),” page 6.25.) [Probate Code Section 4780]

Requirements of Valid Form

A “request regarding resuscitative measures” form is valid if 
the following conditions are met:

1. It is signed by the patient or the patient’s legally 
recognized health care decision maker;

2. It is signed by a physician;

3. It directs health care providers regarding resuscitative 
measures; and

4. If a legally authorized health care decision maker signs 
the form instead of the patient, the form states that 

“by signing this form, the legally recognized health 
care decision maker acknowledges that this request 
regarding resuscitative measures is consistent with the 
known desires of, and with the best interest of, the 
individual who is the subject of this form.”

NOTE: Forms for requests regarding resuscitative 
measures printed after Jan. 1, 1995 must contain 
this language.

[Probate Code Section 4783]

CHA has developed a form, “Request Regarding 
Resuscitative Measures” (CHA Form 5-4), which may be 
used for this purpose.

A request regarding resuscitative measures may also be 
evidenced by a medallion (such as a bracelet or necklace) 
engraved with the words “do not resuscitate” or the letters 

“DNR,” a patient identification number, and a 24-hour 
toll-free telephone number, issued by a company pursuant 
to an agreement with the California Emergency Medical 
Services Authority.

In the absence of knowledge to the contrary, a health 
care provider may presume that a request regarding 
resuscitative measures is valid and unrevoked [Probate 
Code Section 4784].

Immunity From Liability

A health care provider who honors a request regarding 
resuscitative measures is not subject to criminal 
prosecution, civil liability, discipline for unprofessional 
conduct, administrative sanction, or any other sanction, 
as a result of his or her reliance on the request, if the 
health care provider believes in good faith that the action 
or decision is consistent with the law and the health care 
provider has no knowledge that the action or decision 
would be inconsistent with a health care decision that the 
patient signing the request would have made on his or 
her own behalf under like circumstances [Probate Code 
Section 4782].

DNR ORDERS IN THE OPERATING ROOM

Each hospital should develop policies on whether DNR 
orders are to be lifted or maintained in the operating 
room and during other significant procedures. To avoid 
misunderstandings, these policies must be made clear to 
the patient and/or legal representative beforehand. (See 

“Declining to Comply,” page 3.12.)

D. Who Shall Decide

PERSONS INVOLVED IN THE DECISION

Identifying the decision maker and other persons who 
may be involved in decisions regarding the withholding 
or withdrawal of life-sustaining treatment is crucial. Four 
categories of persons who may be involved in these 
decisions are the patient, the patient’s physician, the 
patient’s family and other interested persons, and the legal 
representative, if any.

The Patient

If the patient is an adult with the capacity to make health 
care decisions, then he or she is the ultimate decision 
maker regarding life-sustaining treatment. The patient must 
understand the diagnosis, prognosis and treatment options. 
When a decision is being made regarding life-sustaining 
treatment, including resuscitation, the patient must 
understand that refusal may hasten or lead to the patient’s 
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death (see C. “Determination of Capacity,” page 3.2, 
regarding the determination of capacity).

Even where it is determined that the patient lacks the 
capacity to make health care decisions, physicians and 
others should talk with the patient about the treatment and 
allow the patient to participate in the treatment decision as 
fully as possible. Even a patient without decision making 
capacity may be able to understand some of what is being 
said and may be able to express preferences. 

Probate Code Section 4730 requires that, before 
implementing a health care decision made for a patient by 
a legal representative, the health care provider, if possible, 
must promptly communicate to the patient the decision 
made and the identity of the person making the decision.

Primary Physician and Consulting Physicians

The patient’s primary physician and any consulting 
physicians are essential to the initial step in the decision 
making process. As stated by the Barber court, “the 
medical diagnoses and prognoses must be determined by 
the treating and consulting physicians under the generally 
accepted standards of medical practice in the community” 
[147 Cal.App.3d at 1020]. This initial step provides the 
information necessary for the patient or legal representative 
to make an informed, reflective decision. That information is 
based on a thorough evaluation of the patient and includes 
the diagnosis, the prognosis, the treatment options and 
the physician’s or physicians’ recommendation. Where 
the decision will be made by a legal representative, the 
physician should also discuss whether the patient has 
previously expressed any treatment preferences, whether 
through an advance health care directive or other means.

The Barber court did not require confirmation of the treating 
physician’s diagnoses or prognoses by a consulting 
physician. However, a hospital’s policy may provide for 
confirmatory opinions when they will help to assess a 
patient’s medical condition or substantiate a decision. If a 
mandatory consultation policy is established, it must be 
uniformly enforced and it should specify the person and/or 
committee responsible for obtaining the consultation.

Patient’s Family and Other Interested Persons

In some cases, the patient’s family may be relied upon to 
make decisions where the patient lacks capacity to make 
health care decisions (see chapters 3 and 4 for a thorough 
discussion of who may make health care decisions on 
behalf of another). Efforts should be made to include 
interested family members and significant others within 
the decision making process as appropriate. Family and 
significant others may provide important support and 
information to the patient or legal representative. When 

family members or significant others disagree with a 
proposed course of action, they should be given an 
opportunity to discuss their concerns with the patient or 
legal representative.

The physician should generally consult with those relatives 
and other persons who appear to be close to the patient 
and who have expressed an interest in the patient by 
visiting at the hospital and/or consulting with the physician 
and hospital staff. It is also advisable to consult with 
any other close relatives, such as a spouse, registered 
domestic partner, children or parents, who are available, 
even if they have not previously been involved in the 
patient’s care. Whenever possible, the patient should be 
involved in identifying those who should be consulted.

It should be noted that California law gives a registered 
domestic partner the same ability to make health care 
decisions for an incapacitated partner as a spouse has to 
make health care decisions for an incapacitated spouse 
[Probate Code Section 4716].

Hospitals are reminded that all laws regarding the 
confidentiality of medical information must be followed (see 
chapter 8). Legal counsel should be consulted if questions 
arise as to which family members and friends, if any, may 
be given information about the patient’s medical condition.

Legal Representative

As has been noted, when a patient lacks the capacity to 
make health care decisions, a legal representative must 
be identified and consulted. Family and other interested 
persons may be the legal representative, or may not (for 
example, where the patient has appointed an agent in a 
power of attorney for heath care, or where a conservator 
with the power to make health care decisions has been 
named). Where a legal representative is involved, the 
patient should be permitted to participate in the treatment 
decision as fully as possible. 

SELECTING THE LEGAL REPRESENTATIVE

Identification of an appropriate legal representative follows 
the generally established principles regarding who may give 
consent, as discussed in chapters 3 and 4. Potential legal 
representatives include:

1. An agent or surrogate designated by the patient under 
the Health Care Decisions Law.

2. A court-appointed conservator with power to make 
health care decisions.

3. A parent or court-appointed guardian for a minor 
patient who is not legally authorized to make his or her 
own health care decisions.

4. The patient’s family and significant others.
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Some legal representatives may be appropriate decision 
makers for routine health care matters but not for decisions 
concerning the forgoing of life support. For example, 
foster parents have authority under Health and Safety 
Code Section 1530.6 to consent to routine medical care 
for children in their custody but have no power to make 
decisions to forgo life-sustaining care. (See chapters 3 
and 4 for a complete discussion of who may make medical 
decisions for a patient lacking capacity.)

Agent or Surrogate Designated Pursuant to the Health 
Care Decisions Law

Although the agent or surrogate may authorize the 
withholding or withdrawal of life-sustaining treatment 
[Probate Code Section 4617(c)], this authority is subject to 
the following limitations:

1. The agent or surrogate must act in accordance with 
the patient’s health care instructions, if any, and 
other wishes regarding withholding or withdrawing 
life-sustaining treatment, to the extent known to the 
agent or surrogate. Otherwise, the agent or surrogate 
must make the decision in accordance with the 
agent’s or surrogate’s determination of the patient’s 
best interest. In determining the patient’s best interest, 
the agent or surrogate must consider the patient’s 
personal values to the extent known to the agent or 
surrogate. [Probate Code Sections 4684 and 4714] 
Life-sustaining treatment may not be withheld or 
withdrawn if:

a. The patient objects (health care providers should 
presume the patient is capable of objecting) 
[Probate Code Section 4689].

b. The patient expressed a desire to have 
life-sustaining treatment continued. Such desires 
may be expressed in an advance health care 
directive or in oral or written form to the agent, 
surrogate, or health care provider. The law 
specifies that an attempted suicide shall not be 
construed to indicate the patient’s desire that 
health care be restricted or inhibited [Probate 
Code Section 4655(b)].

2. The authority to direct the withholding or withdrawal 
of life support does not extend to any act which is 
illegal, constitutes mercy killing, or is an affirmative or 
deliberate act or omission to end life. It allows only the 
withholding or withdrawal of treatment so as to permit 
the natural process of dying [Probate Code Section 
4653].

3. The health care provider must make a good faith effort 
to determine the desires of the patient to the extent the 
patient is able to convey these desires to the health 

care provider, and the results of the effort must be 
documented in the patient’s medical record.

4. Notwithstanding the decision of the agent or surrogate, 
a health care provider (physician, nurse, etc.) may 
decline to comply for reasons of conscience [Probate 
Code Section 4734(a)]. A health care institution may 
decline to comply with a decision if it is contrary to 
a policy of the institution that is expressly based on 
reasons of conscience and if the policy was timely 
communicated to the patient or a person then 
authorized to make health care decision for the patient 
[Probate Code Section 4734(b)]. In addition, a health 
care provider or institution may decline to comply with 
a decision that requires medically ineffective health 
care or health care contrary to generally accepted 
health care standards applicable to the provider 
or institutions [Probate Code Sections 4654 and 
4735]. However, the health care provider must do 
the following:

a. Promptly so inform the patient, if possible, and 
any person then authorized to make health care 
decisions for the patient.

b. Make all reasonable efforts to assist in the transfer 
of the patient to another health care provider 
or institution that is willing to comply with the 
decision (unless the patient or decision maker 
refuses assistance).

c. Provide continuing care to the patient until a 
transfer can be accomplished or until it appears 
that a transfer cannot be accomplished. In all 
cases, appropriate pain relief and other palliative 
care must be continued.

[Probate Code Section 4736]

(See chapter 3 and Probate Code Sections 4600-4805 
for additional information concerning the designation of 
an agent or surrogate and other laws regarding advance 
health care directives.)

Conservator

An adult under a conservatorship (called a “conservatee”) 
may have the legal authority to consent to or refuse medical 
treatment. A conservator is given the power to consent to 
or to refuse medical treatment on behalf of a patient only 
if a court specifically determines that the patient lacks this 
capacity. The letters of conservatorship issued by the court, 
of which there should be a complete copy in the patient’s 
medical record, will reflect any court adjudication that the 
patient lacks the capacity to make health care decisions. 
When this is the case, “the conservator has the exclusive 
authority to make health care decisions for the conservatee 
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that the conservator in good faith based on medical advice 
determines to be necessary” [Probate Code Section 
2355(a)]. The decision must be based on the patient’s 
desires or best interests. 

A conservator’s power to consent to treatment under 
the Probate Code includes the power to request the 
withholding or withdrawal of life-sustaining treatment 
[Conservatorship of Drabick, 200 Cal.App.3d 185 (1988), 
cert. den., 488 U.S. 958]. In that case, as the result of 
an accident in 1983, the patient went into a coma and 
remained in a persistent vegetative state. Treatment given 
to the patient included the provision of nutrition and 
hydration through a nasogastric feeding tube. In 1985, a 
court approved the appointment of the patient’s brother 
as his conservator. However, although the trial court later 
approved a DNR order for the patient, it refused to approve 
the conservator’s request to withdraw the feeding tube. 
The Court of Appeal reversed. The court stated that:

[W]hen a conservator has authority under Section 2355 
for medical treatment decisions, there is no need for 
judicial approval absent a disagreement among the 
interested persons. When an interested person does 
seek that court’s approval, the court’s role is limited to 
determining whether the conservator has made a good 
faith decision based upon medical advice. [200 Cal.
App.3d at 204]

The medical advice that will support (but not compel, 
the court emphasized) a conservator’s decision to forgo 
treatment “must include the prognosis that there is no 
reasonable possibility of return to cognitive sapient life” 
[200 Cal.App.3d at 217]. The court further noted that 
the concept of good faith precludes a decision affected 
by a material conflict of interest and requires that the 
conservator consider the available information relevant to 
the conservatee’s best interests.

While the court in Drabick was faced with a situation 
in which the appropriate decision maker was the 
patient’s conservator, the court emphasized that 
conservatorship proceedings are not always necessary 
before decisions may be made to forgo life support. In 
fact, a conservator may face a higher standard of proof 
regarding the patient’s desires or best interests. (See the 
discussion of the Wendland case in “Subsequent Judicial 
Decisions,” page 6.7.)

Parent or Court-Appointed Guardian for a Minor who 
Lacks Authority to Make Health Care Decisions

Parents and guardians are required to make medical care 
decisions consistent with the best interests of children in 
their custody [In re Phillip B., 92 Cal.App.3d 796 (1979), 
cert. den., 445 U.S. 949 (1980)]. Although minors are 
considered legally incompetent to make decisions in many 

areas of medical care by virtue of their age, nevertheless 
it is appropriate to discuss life-support and other medical 
decisions with them in a manner appropriate to their age. 
Ascertainment of the child’s preference for treatment was 
specifically approved in the case In re Christopher I. (see 

“Minors Who Are Dependents of the Juvenile Court/Foster 
Children,” page 6.8). Many minors are able to understand 
the nature and consequences of a decision to forgo 
life-sustaining treatment. Although parents or guardians 
are generally the appropriate legal representatives for 
minors, life-sustaining treatment should not be withheld 
from a mature minor unless the minor and the parent(s) 
or guardian agree. If a disagreement exists between a 
mature minor and the parent of guardian, legal counsel 
should be consulted. (See also E. “Minor’s Disagreement 
with Parent or Other Legal Representative Regarding 
Treatment,” page 4.11.)

Patient’s Family and Other Interested Persons

In the case of adult patients lacking capacity to make 
health care decisions, there often is no agent or qualified 
conservator. The courts have indicated that health care 
personnel may look to family members, and perhaps even 
unrelated but interested persons, as appropriate decision 
makers. In the Barber case, for example, the court found 
appropriate a decision to withdraw life support made by 
the wife and children of an adult who lacked capacity, even 
though no conservatorship proceedings had been initiated:

Under the circumstances of this case, the wife was 
the proper person to act as a surrogate for the patient 
with the authority to decide issues regarding further 
treatment, and would have so qualified had judicial 
approval been sought. There is no evidence that there 
was any disagreement among the wife and children. 
Nor was there any evidence that they were motivated in 
their decision by anything other than love and concern 
for the dignity of their husband and father. [147 Cal.
App.3d 1021]

Subsequently, the Drabick court, which emphasized that 
conservatorship proceedings are not always necessary for 
designation of the health care decision maker, observed:

Patients make their own treatment decisions with 
the advice of their physicians. Family members, and 
sometimes other persons, participate when the patients 
cannot. [200 Cal.App.3d 198]

It should be noted that California law gives a registered 
domestic partner the same ability to make health care 
decisions for an incapacitated partner as a spouse has to 
make health care decisions for an incapacitated spouse 
[Probate Code Section 4716].
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Decisions When No Legal Representative is Available

If the patient lacks capacity to make health care decisions 
and no legal representative can be identified who meets 
the qualifications described above, it is not clear whether 
life-sustaining treatment may be withheld or withdrawn 
without court approval. Although the Barber decision could 
be read to prohibit such actions, in cases where it is clear 
that there is no meaningful purpose to be served by the 
medical treatment (such as CPR in the event of cardiac 
arrest) a physician may be able to safely discontinue or 
withhold such treatment, notwithstanding the unavailability 
of a family member’s (or other legal representative’s) 
agreement and the absence of a judicial determination 
that such an order is appropriate. However, it may be 
desirable to limit such actions to no-code orders, to require 
that a consultation be sought, and/or require that hospital 
administration be notified in such cases, in order to help 
assure that there is no question about the propriety of 
the order under the circumstances and that someone 
other than the attending physician has considered the 
patient’s interests as part of the decision making process. 
The California Hospital Association, California Medical 
Association, and Alliance of Catholic Health Care have 
adopted a model policy regarding health care decisions for 
unrepresented patients (see C. “Unrepresented Patients 
in Acute Care Facilities,” page 3.21, for more information). 
Each hospital should consult its legal counsel regarding 
how it will address these situations.

DISAGREEMENTS AMONG INTERESTED PERSONS 

Whenever a patient, agent, conservator, guardian, family 
member or significant other disagrees with a decision 
to discontinue treatment, the hospital should determine 
whether court authorization for termination of life-sustaining 
treatment should be sought. The hospital should establish 
a requirement for administrative review, and, if appropriate, 
legal review of each case.

E. Decision Making as a Process

Understanding of options by the patient or legal 
representative will often increase over time. Therefore, 
decision making should be understood and treated as a 
process rather than an event. Determining what the patient 
believes to be in his or her best interest may require careful 
help from health care professionals and others, allowing 
the patient to get beyond the distraction of symptoms, 
discomfort and fear. The process of informing the patient 
and/or legal representative should begin at the earliest 
possible time.

F. Obligation to Provide Patient Information 
About End-of-Life Care Options

When a health care provider makes a diagnosis that a 
patient has a terminal illness, state law requires that the 
provider do both of the following: 

1. Notify the patient of his or her right to comprehensive 
information and counseling regarding legal end-of-life 
options. This notification may be provided at the time 
of diagnosis or at a subsequent visit in which the 
provider discusses treatment options with the patient. 
If the patient is a minor or otherwise lacks capacity 
to understand and make health care decisions, the 
provider must notify a legal representative. (See 
chapters 3 and 4 regarding who may be a legal 
representative.) This notification is not required 
if the patient or legal representative has already 
received notification.

2. Upon request of the patient or legal representative, 
provide him or her with comprehensive information 
and counseling regarding legal end-of-life care options. 
When a terminally ill patient is in a hospital, skilled 
nursing facility, or other health facility, the health care 
provider (or the medical director of the health facility if 
the patient’s health care provider is not available) may 
refer the patient to a hospice provider or private or 
public agencies and community-based organizations 
that specialize in end-of-life care case management 
and consultation to receive comprehensive information 
and counseling regarding legal end-of-life care options. 
The comprehensive information must include, but not 
be limited to, the following:

a. Information about hospice care at home or in a 
health care setting.

b. A prognosis with and without the continuation of 
disease-targeted treatment.

c. The patient’s right to refusal of or withdrawal from 
life-sustaining treatment.

d. The patient’s right to continue to pursue 
disease-targeted treatment, with or without 
concurrent palliative care.

e. The patient’s right to comprehensive pain and 
symptom management at the end of life, including, 
but not limited to, adequate pain medication, 
treatment of nausea, palliative chemotherapy, 
relief of shortness of breath and fatigue, and 
other clinical treatments useful when a patient is 
actively dying.

f. The patient’s right to give an individual health care 
instruction under Probate Code Section 4670, 
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which provides a means by which a patient may 
provide written health care instruction, such as 
an advance heath care directive, and the patient’s 
right to appoint a legally recognized health care 
decision maker. (See chapter 3 for information 
about individual health care instructions, advance 
directives, and appointing a decision maker.)

This information may be given verbally or in writing.

Counseling may include, but is not limited to, discussions 
about the outcomes for the patient and his or her family, 
based on the interest of the patient.

A discussion of treatment options may be included. If the 
patient requests information on the costs of treatment 
options, including the availability of insurance and eligibility 
for coverage, the patient must be referred to an appropriate 
entity for that information.

This information need not be given to the patient all at 
once. It may be provided over a series of meetings and 
discussions with the provider or others who provide the 
information and counseling based on the patient’s needs. 
Fact sheets and websites from organizations specializing in 
end-of-life care may be used to convey the information.

PROVIDER DECLINES TO COMPLY

The law states that if a provider does not wish to comply 
with the patient’s (or legal representative’s) request for 
information on end-of-life options, the provider must do 
both of the following:

1. Refer or transfer a patient to another health care 
provider that will provide the requested information.

2. Provide the patient or legal representative with 
information about how to transfer to another provider 
that will provide the requested information.

Health care providers are not required to inform a terminally 
ill patient about the End of Life Option Act, which permits 
an adult with a terminal disease and the capacity to make 
health care decisions to request and be prescribed an 
aid-in-dying drug. Health care providers are also not 
required to refer a patient to a physician who participates 
in activities authorized by the End of Life Option Act. (See 
M. “Declining to Participate,” page 6.37.)

DEFINITIONS

For the purposes of this law, the following definitions apply.

“Actively dying” means the phase of terminal illness where 
death is imminent.

“Disease-targeted treatment” means treatment directed at 
the underlying disease or condition that is intended to alter 

its natural history or progression, irrespective of whether or 
not a cure is a possibility.

“Health care decisions” has the meaning set forth in 
Probate Code Section 4617, which means a decision 
made by a patient or the patient’s agent, conservator, or 
surrogate, regarding the patient’s health care, including 
the following:

1. Selection and discharge of health care providers 
and institutions.

2. Approval or disapproval of diagnostic tests, surgical 
procedures, and programs of medication.

3. Directions to provide, withhold, or withdraw artificial 
nutrition and hydration and all other forms of health 
care, including cardiopulmonary resuscitation.

“Health care provider” means an attending physician. It 
also means a nurse practitioner or physician assistant 
practicing in accordance with standardized procedures 
or protocols developed and approved by the supervising 
physician and the nurse practitioner or physician assistant.

“Hospice” means a specialized form of interdisciplinary 
health care that is designed to provide palliative care, 
alleviate the physical, emotional, social, and spiritual 
discomforts of an individual who is experiencing the last 
phases of life due to the existence of a terminal disease, 
and provide supportive care to the primary caregiver and 
the family of the hospice patient, and that meets all of 
the criteria specified in Health and Safety Code Section 
1746(d). Those criteria are:

1. Considers the patient and the patient’s family, in 
addition to the patient, as the unit of care.

2. Utilizes an interdisciplinary team to assess the physical, 
medical, psychological, social, and spiritual needs of 
the patient and the patient’s family.

3. Requires the interdisciplinary team to develop an 
overall plan of care and to provide coordinated care 
that emphasizes supportive services including, but 
not limited to, home care, pain control, and limited 
inpatient services. Limited inpatient services are 
intended to ensure both continuity of care and 
appropriateness of services for those patients who 
cannot be managed at home because of acute 
complications or the temporary absence of a capable 
primary caregiver.

4. Provides for the palliative medical treatment of pain 
and other symptoms associated with a terminal 
disease, but does not provide for efforts to cure 
the disease.
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5. Provides for bereavement services following death to 
assist the family in coping with social and emotional 
needs associated with the death of the patient.

6. Actively utilizes volunteers in the delivery of 
hospice services.

7. To the extent appropriate, based on the medical needs 
of the patient, provides services in the patient’s home 
or primary place of residence. 

“Palliative care” means medical treatment, interdisciplinary 
care, or consultation provided to a patient or family 
members, or both, that has as its primary purpose the 
prevention of, or relief from, suffering and the enhancement 
of the quality of life, rather than treatment aimed at 
investigation and intervention for the purpose of cure or 
prolongation of life as described in Health and Safety Code 
Section 1339.31(b). In some cases, disease-targeted 
treatment may be used in palliative care. (Health and Safety 
Code Section 1339.31(b) defines palliative care to mean 

“interventions that focus primarily on reduction or abatement 
of pain and other disease-related symptoms, rather than 
treatment aimed at investigation and intervention for the 
purpose of cure or prolongation of life.”)

“Refusal or withdrawal of life-sustaining treatment” 
means forgoing treatment or medical procedures that 
replace or support an essential bodily function, including, 
but not limited to, cardiopulmonary resuscitation, 
mechanical ventilation, artificial nutrition and hydration, 
dialysis, and any other treatment or discontinuing any or 
all of those treatments after they have been used for a 
reasonable time.

[Health and Safety Code Sections 442, 442.5 and 442.7]

G. Special Considerations Where the Patient is 
an Infant

Decisions to withhold or withdraw life-sustaining treatment 
for seriously ill newborns and infants raise particularly 
difficult questions that merit special consideration. In 
addition, Congress has enacted the “Born-Alive Infants 
Protection Act” [1 U.S.C. Section 8] which states that 
an “individual,” or a “person,” for purposes of federal 
laws, includes every infant born alive, at any stage of 
development. (See E. “Medical Treatment for Infant 
Prematurely Born Alive,” page 5.22.) This Act means that 
EMTALA may apply to newborns. A thorough discussion of 
this issue, including a definition of “born alive,” is included 
in chapter 12.

COMMUNITY STANDARDS

Treatment That May Be Discontinued

The guidelines about decisions to discontinue treatment 
depend on whether the treatment is proportionate or 
disproportionate in terms of the benefits to be gained 
versus the burdens caused, as discussed under 

“Proportionality,” page 6.9. These guidelines also apply 
when the patient is an infant. Application and elaboration of 
these standards in a case involving an infant in a persistent 
vegetative state can be seen in the case In re Christopher 
I. (see discussion in “Minors Who Are Dependents of the 
Juvenile Court/Foster Children,” page 6.8). 

In addition, community standards have evolved that 
address the unique considerations that affect decisions 
pertaining to infants. It is accepted community practice that 
infants should receive all therapies that are clearly beneficial 
to them. Life-sustaining treatment should not be withheld 
or withdrawn on the basis of considerations such as the 
infant’s anticipated or actual limited potential or the present 
or future lack of available community resources. Thus, for 
example, life-sustaining intervention should not be omitted 
simply because an infant may suffer from intellectual 
disabilities or some other form of disability.

It has also been recognized that it is ethically and legally 
appropriate to withhold medical and surgical procedures 
that are clearly futile and will only prolong the act of dying. 
In all cases, basic, humane and dignified care to ensure the 
infant’s comfort should be provided.

In cases where it is uncertain whether medical treatment 
will be beneficial, the generally accepted standards require 
a presumption in favor of treatment.

Parental Involvement

Infants require a legal representative to make their health 
care decisions. In almost all cases, the infant’s parent(s) 
should make these decisions, based upon information the 
infant’s physician provides about the infant’s diagnosis, 
prognosis, and available treatment, and with appropriate 
guidance from the physician regarding reasonable options. 

The parent(s) should not be the decision maker(s) if 
they lack capacity, have an unresolvable disagreement 
between them, or their choice of action is, in the opinion 
of the infant’s physician, clearly contrary to the infant’s 
best interests. In this regard, it has been held that the 
state generally must defer to the natural parents’ right to 
consent to or to refuse lifesaving treatment for their infant 
and has “a serious burden of justification before abridging 
parental autonomy by substituting its judgment for that of 
the parents” [In re Phillip B., 92 Cal.App.3d 796 (1979) cert. 
den., 445 U.S. 949 (1980)]. However, when the decision 
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involves forgoing life-sustaining treatment, the courts 
and federal government have shown some willingness 
to intervene even where the parents’ decision may have 
been appropriate. For example, in Guardianship of Phillip 
B., 139 Cal.App.3d 407 (1983), the appellate court 
awarded custody of Phillip B., a 12-year-old boy suffering 
from Down’s Syndrome and a congenital heart defect that 
required surgery, to a couple who had cared for him and 
gave them the authority to consent to the surgery. In effect, 
this decision overturned an earlier appellate court decision 
which had upheld the natural parents’ rights to refuse 
the surgery.

Ultimately, a court must decide whether parents will 
be disqualified as decision makers and another person 
designated to act in their stead. However, before 
the hospital and physician resort to the courts, the 
infant’s physician should initially attempt to resolve the 
disagreement with the parents. In some situations it may be 
helpful and appropriate for the physician and the parents to 
confer with another physician or a designated committee at 
the facility.

If there is insufficient time to fully discuss the concerns of 
the persons who participate in the decision making process 
which have resulted in an irreconcilable dispute and if there 
is not adequate time available to seek a judicial resolution 
of such a dispute in a case where treatment must be 
immediately provided in order to save the infant’s life or to 
prevent significant disability, the physician should always 
act in the best interest of the infant and should generally 
presume that life-sustaining treatment should be provided 
unless and until a court resolves the dispute. In such cases, 
it is usually possible to secure an expedited court review 
and resolution.

Resources

When concerned parties (e.g., parents and members of 
the health care team) have disagreements about treatment 
options that cannot be resolved, advice may be sought 
from qualified resource persons, such as a multidisciplinary 
hospital ethics committee, before the parties resort to 
the courts.

The ethics committee may provide a framework for impartial 
and sensitive review of the difficult choices that must 
sometimes be made, without the formality and adversarial 
character of a court proceeding. An ethics committee may 
provide an internal contact point for an investigation of 
cases in which questions have arisen, and minimize the 
role of outside reviewers who are investigating cases of 
suspected child abuse in the form of medical neglect. The 
committee should not make treatment decisions nor decide 

when to disqualify parents; instead, it should facilitate 
communication and provide advisory guidance when 
ethical conflicts occur.

H. Rights and Obligations of Providers

A physician is not required to violate his or her ethical 
or religious beliefs in caring for a patient. If a patient or 
legal representative chooses a course of action that 
would violate these beliefs, the physician may decline to 
participate. However, in doing so, the physician must take 
appropriate steps to transfer the care of the patient to 
a qualified physician who will be guided by the patient’s 
wishes. These decisions should be made only for reasons 
of conscience and after efforts have been made to 
reconcile the physician’s view with that of the patient or 
legal representative, and after adequate notice has been 
given that the physician will have to withdraw from the case. 

In the case of Conservatorship of Morrison, 206 Cal.
App.3d 304 (1988), a conservator for a patient in a 
persistent vegetative state attempted to force unwilling 
health care providers to withdraw artificial nourishment 
and hydration from the patient. The providers (the patient’s 
physician and a county-owned long-term care facility) were 
unwilling to withdraw treatment but were willing to transfer 
the patient to another facility that would do so. A California 
appellate court sided with the providers, holding that 
even though the conservator was authorized to request 
withdrawal of life-sustaining treatment (citing the Drabick 
case discussed above), the providers could not be forced 
to follow the conservator’s directions where it was possible 
to transfer the patient’s care to other providers who would 
follow the conservator’s wishes.

If an agent or surrogate appointed in a patient’s advance 
health care directive makes a decision, a health care 
provider (physician, nurse, etc.) may decline to comply for 
reasons of conscience [Probate Code Section 4734(a)]. 
A health care institution may decline to comply with a 
decision if it is contrary to a policy of the institution that 
is based on reasons of conscience and if the policy was 
timely communicated to the patient or a person then 
authorized to make health care decision for the patient 
[Probate Code Section 4734(b)]. In addition, a health 
care provider or institution may decline to comply with 
a decision that requires medically ineffective health care 
or health care contrary to generally accepted health care 
standards applicable to the provider or institutions [Probate 
Code Section 4735]. However, the health care provider 
must do the following:

1. Promptly so inform the patient, if possible, and any 
person then authorized to make health care decisions 
for the patient.
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2. Make all reasonable efforts to assist in the transfer of 
the patient to another health care provider or institution 
that is willing to comply with the decision (unless the 
patient or decision maker refuses assistance).

3. Provide continuing care to the patient until a transfer 
can be accomplished or until it appears that a transfer 
cannot be accomplished. In all cases, appropriate pain 
relief and other palliative care must be continued.

[Probate Code Section 4736]

(See chapter 3 and Probate Code Sections 4600-4805 for 
additional information about the designation of an agent 
or surrogate and other laws about advance health care 
directives.)

I. Documentation

ORDERS TO WITHHOLD OR WITHDRAW 
LIFE-SUSTAINING TREATMENT

The hospital should require all orders to withhold 
treatment that is usually automatically initiated (such as 
cardiopulmonary resuscitation in the event the patient 
suffers a cardiac or respiratory arrest), or to withdraw 
treatment already initiated, to be placed in writing 
in the physician’s order sheets. Also, as a general 
rule, the hospital should not allow telephone orders in 
these situations.

If an order is given to discontinue life-sustaining treatment, 
but not properly charted and signed by the physician, 
serious potential exists for misunderstanding and 
communication breakdown. If these problems occur, the 
nursing staff, the physicians, and the hospital could be 
exposed to liability. The physician could also be considered 
to have engaged in unprofessional conduct for failing to 
properly complete the patient’s medical record.

Documentation in Support of the Orders

The hospital should require physicians to substantiate 
orders to withhold or withdraw life-sustaining treatment 
by an appropriate entry in the progress notes which 
describes the circumstances surrounding the order. This 
description should include, but need not be limited to, a 
summary of the patient’s medical situation, the outcome 
of any consultations with other physicians, the basis upon 
which a legal representative (if any) was selected, and the 
outcome of the consultation with the legal representative. 
It is important for this documentation to be accurate and 
complete, as it may provide critical evidence to justify the 
order if the decision is challenged.

If applicable, the “Request Regarding Resuscitative 
Measures” form (CHA Form 5-6) should be signed by the 
patient or legally recognized health care decision maker so 
that the hospital and physicians may enjoy the immunity 
conferred by law under Probate Code Sections 4780-4786 
(see “Do Not Resuscitate Orders,” page 6.12).

The hospital should develop policies and procedures 
regarding any other forms it may ask patients or legal 
representatives to sign when life-sustaining treatment is 
withheld or withdrawn. Although it is not legally required 
for these persons to sign any special document, obtaining 
written approval provides the physician and hospital 
with greater protection in the event of a future dispute. 
Consultation with the patient and legal representative(s) 
is a professional responsibility of the physician and must 
be handled carefully and with understanding. It may 
be counterproductive to make such consultations into 
formalized legal events.

Review of Orders

Orders to withhold life-sustaining treatment should be 
reviewed periodically as medically indicated, and at any 
time there is a significant change in the patient’s condition 
or prognosis. These reviews should be documented in the 
progress notes.

J. Immunity From Liability

The Health Care Decisions Law provides immunity for 
providers who comply with the directions of an agent or 
surrogate to withdraw life-sustaining treatment, provided 
that certain conditions have been met (see chapter 3 
for a detailed discussion of these requirements and the 
immunities provided). 

Probate Code Section 4782 provides immunity for 
providers who honor a request regarding resuscitative 
measures made in accordance with Probate Code Sections 
4780-4786 (see “Immunity From Liability,” page 6.13).

In addition to these statutory provisions, the California 
courts in the Drabick, Barber, and Bouvia cases have 
stated that health care personnel are not subject to criminal 
or civil liability for withholding or withdrawing life-sustaining 
treatment at the request of a competent patient or, in 
appropriate circumstances, at the request of a proper 
surrogate decision maker.
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K. Other Issues

PROCEDURE FOR DISCONTINUING LIFE-SUSTAINING 
TREATMENT

Generally it is advisable for the patient’s physician to 
be responsible for disconnecting medical devices (e.g., 
ventilators or IVs). The hospital’s policy may also allow 
the physician to direct the nursing staff to assist with this 
process as appropriate. (See G. “Discontinuing Medical 
Intervention,” page 14.2.)

In all cases, care should be provided to relieve the patient’s 
suffering and to maintain the patient’s hygiene and comfort.

RESOLVING DIFFERING OPINIONS AMONG HEALTH 
CARE PROVIDERS

The hospital should establish a mechanism for resolving 
differing opinions among medical personnel regarding the 
appropriateness of decisions to discontinue life-sustaining 
treatment. For example, if a consulting physician disagrees 
with the attending physician’s determination to issue a DNR 
order, it may be advisable to suspend the order until the 
dispute is resolved, preferably by a medical staff committee 
designated to handle such matters. This is especially 
important with respect to disputes over whether the facts 
warrant a DNR order, but some resolution process should 
also be provided with respect to disputes in general over 
the appropriateness of orders to discontinue life-sustaining 
treatment or the hospital’s policy in this regard. In these 
latter situations, where the dispute is more philosophical 
than factual, it may or may not be appropriate, depending 
upon the circumstances, to suspend a DNR order and/or to 
continue life-sustaining treatment pending resolution of the 
dispute. The hospital’s policy should designate the person 
or committee that is responsible for resolving disputes.

ETHICS COMMITTEES

Each hospital should establish an ethics committee. This 
committee’s functions, composition and deliberation 
methodology should be defined in a manner that is 
appropriate for each hospital’s unique circumstances. In all 
cases, the committee should have clearly-defined purposes 
and the members should have a clear understanding of 
the committee’s capabilities and limitations. The guidelines 
given below are suggestive and should be modified by the 
hospital to meet its particular needs.

Functions

The hospital’s ethics committee may have one or more 
functions including the following:

1. Directing educational programs on biomedical 
ethical issues.

2. Providing forums for discussion among hospital and 
medical professionals and others about biomedical 
ethical issues.

3. Assisting in the formulation of hospital policies 
that pertain to the withholding and withdrawal of 
life-sustaining treatment.

4. Serving as a resource and in an advisory capacity to 
persons involved in biomedical ethical decisions.

5. Evaluating the hospital’s experiences and 
retrospectively reviewing decisions in order to identify 
areas of continuing concern.

The implementation of educational programs may be a key 
function, since they may be used to heighten awareness 
and assist in the identification of cases where ethical 
problems may arise. Such programs may also inform health 
care providers about effective methods for communicating 
with patients and families about these difficult issues and 
facilitating the process of securing a consensus. The 
programs may also inform health care professionals and 
the community about the mechanisms that patients may 
use to indicate their desires, such as those available 
pursuant to the Health Care Decisions Law (see chapter 3). 
Programs may be offered to medical staff, the hospital 
staff, and the community. Providing a forum for discussion 
of these issues serves similar purposes by giving an 
opportunity for physicians, nurses, administrators, trustees, 
clergy, ethicists and others to consider and discuss 
diverse perspectives.

Composition

An ethics committee’s composition should be defined in 
view of its purposes, and represent a range of perspectives 
and experience. It may be multi-disciplinary and include 
physicians, nurses, administrators, social workers, trustees, 
attorneys, ethicists and patient advocates. Hospital legal 
counsel should be available at the committee’s request.

Consideration should be given as to whether the committee 
should be established as a medical staff committee which 
is responsible for evaluating and improving the quality of 
this aspect of hospital care. A medical staff committee is 
entitled to certain immunity from discovery for its records 
and proceedings, and persons who provide information 
to the committee or participate in the committee’s 
proceedings are protected by qualified immunities from 
liability. However, for some hospitals it may be preferable 
for the ethics committee to be a hospital committee. The 
implications of both options should be addressed by each 
hospital after consultation with legal counsel.
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Deliberations

When asked for assistance by physicians, the members of 
the committee should be available on a consultative basis 
and at short notice. Recommendations of the members 
or committee should be made to those involved in the 
decision including physicians and nurses and, depending 
upon the hospital’s policy, the patient and the patient’s 
legal representative. The hospital should consult with its 
legal counsel regarding the circumstances under which 
documentation of the committee’s recommendations 
should appear in the patient’s medical records.

The manner in which the committee considers an issue 
or a particular case will depend upon the committee’s 
intended function and the individual circumstances. In all 
cases the patient’s privacy and the confidentiality of patient 
information should be respected.

VII. SEEKING COURT AUTHORIZATION FOR 
TREATMENT IN INSTANCES OF REFUSAL

Generally, an adult patient’s decision to refuse drugs, blood 
or other medical treatment should be respected if the 
patient has the capacity to make health care decisions. 
However, if the refusal may result in the patient’s death or 
severe disability, or if the patient is incompetent, a minor, 
pregnant with the survival of the fetus at stake, or a parent 
(male or female) who has a duty to support minor children, 
and the person legally authorized to make health care 
decisions for the patient, if any, refuses to consent to the 
recommended medical procedure, it may be advisable to 
seek guidance from a court. The hospital’s legal counsel 
should be consulted in all such cases.

In many counties, particular agencies provide assistance 
in obtaining the court’s authorization to treat a minor when 
the parents have refused to consent (e.g., Child Protective 
Services). These agencies are usually a part of the county’s 
juvenile court services or department of social services. 
Assistance for obtaining court authorization for juveniles 
on probation may often be obtained from the county’s 
probation department.

VIII. PREHOSPITAL DO NOT RESUSCITATE 
FORMS

The California Emergency Medical Services Authority 
(EMSA) and the California Medical Association (CMA) have 
issued a standardized do not resuscitate (DNR) policy for 
use in the prehospital setting. Although the policy expressly 
states it applies only to the prehospital setting, hospitals 
should be aware of the potential impact of this policy.

This policy is designed to apply to very elderly patients 
or patients with a terminal or severe chronic disabling 
condition who do not wish to be resuscitated by 
ambulance personnel, if ambulance personnel are called to 
aid them.

The prehospital DNR policy calls for the completion, by 
a patient and his or her physician, of a one-page form 
entitled “Emergency Medical Services Prehospital Do Not 
Resuscitate (DNR) Form.” The portion of the form to be 
signed by the patient is printed below:

I,     , request limited 
emergency care as herein described. 
 
I understand DNR means that if my heart stops 
beating or if I stop breathing, no medical procedure 
to restart breathing or heart functioning will 
be instituted. 
 
I understand this decision will not prevent me 
from obtaining other emergency medical care by 
prehospital emergency medical care personnel and/
or medical care directed by a physician prior to 
my death. 
 
I understand I may revoke this directive at any 
time by destroying this form and removing any 

“DNR” medallions. 
 
I give permission for this information to be given to 
the prehospital emergency care personnel, doctors, 
nurses or other health personnel as necessary to 
implement this directive. 
 
I hereby agree to the “Do Not Resuscitate” 
(DNR) order.

Unfortunately, a patient who reads only the form and not 
the accompanying information may not fully understand 
that, by its own terms, this request to forgo resuscitation 
does not apply in hospital emergency rooms or hospital 
inpatient units. Due to this lack of clarity, and for other 
reasons discussed below, hospitals are advised to take 
immediate steps to determine a patient’s wishes if the 
hospital learns that a patient has completed an “Emergency 
Medical Services Prehospital Do Not Resuscitate (DNR) 
Form.” (Action steps a hospital may wish to take are 
discussed more fully below.)

The “Emergency Medical Services Prehospital Do Not 
Resuscitate (DNR) Form” is legally considered a “request 
regarding resuscitative measures.” (See “Request 
Regarding Resuscitative Measures,” page 6.13.)
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A. The EMSA/CMA Prehospital DNR Policy

EMSA states that its guidelines are just that — guidelines, 
not requirements that local emergency medical services 
agencies must follow. EMSA states, however, that most 
local emergency medical services agencies in California 
have chosen to adopt these guidelines. Hospitals are 
advised to contact their local emergency medical services 
agency to obtain the actual policy adopted by it.

According to the guidelines:

Do not resuscitate (DNR) means no chest compressions, 
defibrillation, endotracheal intubation, assisted ventilation, 
or cardiotonic drugs. The patient should receive full 
palliative treatment for pain, dyspnea, major hemorrhage, 
or other medical conditions. Relief of choking caused 
by a foreign body is usually appropriate, although if 
breathing has stopped and the patient is unconscious, 
ventilation should not be assisted.

Unless the patient has expired, he or she will be 
transported to a hospital. A copy of the prehospital DNR 
directive will be given to the hospital.

Frequently asked questions about the EMSA DNR policy 
may be found at www.emsa.ca.gov/guidelines.

B. Legal Implications for the Hospital

As discussed in chapters 1 and 2, California law gives 
adults with decision-making capacity the right to make 
their own health care decisions. This right includes the 
ability to refuse potentially lifesaving treatment. The 
consent of the patient (or the patient’s legal representative 
if the patient lacks capacity) is thus required before a 
health care provider can treat a patient. However, in an 
emergency situation where the patient lacks capacity to 
make health care decisions and no legal representative is 
readily available, the law implies consent to treatment (see 
B. “Emergency Treatment Exception,” page 2.3). This is 
not true, however, if there is an express wish of the patient 
that nullifies this implied consent. Although the prehospital 
DNR medallions and the prehospital DNR directive apply, 
by their own terms, only to the prehospital setting, a 
potential argument can be made that the existence of 
the medallion or directive is an indication of the patient’s 
desire not to be resuscitated, and thus nullifies the implied 
consent to emergency treatment.

This argument may be especially compelling when the 
patient is in a distinct part nursing facility, because the 
instructions accompanying the prehospital DNR form define 

“prehospital” to include “a long-term care facility.” 

It is the opinion of CHA legal counsel that because the 
prehospital DNR directive specifically states that it does 
not apply in the hospital, a hospital may treat a patient 

with a prehospital DNR directive in an emergency situation 
(in the absence of any other factor which may nullify the 
implied consent). However, Probate Code Section 4782 
states that a health care provider who honors a request 
regarding resuscitative measures is not subject to criminal 
prosecution, civil liability, discipline for unprofessional 
conduct, administrative sanction or any other sanction, 
as a result of his or her reliance upon that request, if the 
health care provider believes in good faith that the action 
or decision is consistent with the law and the health care 
provider has no knowledge that the action or decision 
would be inconsistent with a health care decision that the 
patient signing the request would have made on his or 
her own behalf under like circumstances. This immunity 
provision applies whether the patient is within or outside a 
hospital or other health care facility [Probate Code Section 
4785].

It is inevitable that acute care hospitals will receive 
patients into their facilities who are wearing wrist or neck 
medallions which say “Do Not Resuscitate-EMS” or who 
have completed a prehospital DNR directive. Hospitals 
should take immediate steps to ascertain and document 
the wishes of these patients regarding resuscitation and 
other treatment in the acute care setting. This should 
be accomplished by having a physician, preferably the 
patient’s attending physician, discuss with the patient his 
or her medical condition, appropriate treatment options, 
and the implications of a DNR order. If the patient lacks 
capacity to make health care decisions, the physician must 
document this determination and undertake the discussion 
with the patient’s legal representative. Each hospital should 
develop its own policy in consultation with its legal counsel 
that addresses the following:

1. How to treat a patient who lacks capacity and presents 
with a prehospital DNR medallion but no prehospital 
DNR directive form.

2. How to treat a patient who lacks capacity and presents 
with a prehospital DNR directive (signed by the patient) 
who has no available legal representative.

3. How to treat a patient who lacks capacity and presents 
with a prehospital DNR directive which was signed by 
a legal representative rather than by the patient. The 
hospital’s policy may wish to address this situation 
when the patient has no available legal representative, 
and when the available legal representative requests 
that resuscitation measures be undertaken if necessary.

4. How to treat a patient who lacks capacity and presents 
with a prehospital DNR medallion or directive whose 
available legal representative (or other family member 
or friend) requests that resuscitation measures be 
undertaken if necessary.

http://www.emsa.ca.gov/guidelines
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5. How to treat a patient who lacks capacity and presents 
with a prehospital DNR medallion or directive who 
also has an advance health care directive indicating 
that the patient wishes resuscitative measures to be 
undertaken if necessary.

IX. POLST (PHYSICIAN ORDERS FOR 
LIFE-SUSTAINING TREATMENT)

A patient and his or her health care practitioner may 
complete a POLST (Physician Orders for Life-Sustaining 
Treatment) form, which is intended to help health care 
providers understand and honor a patient’s wishes 
regarding resuscitative and life-sustaining treatment. 
[Probate Code Sections 4780-4785] The form documents 
the patient’s wishes for cardiopulmonary resuscitation 
(CPR), antibiotic use, artificially administered nutrition, and 
other medical interventions. In practice, the POLST form 
takes the individual’s wishes regarding life-sustaining 
treatment and converts those wishes into a medical order 
that applies across care settings.

The POLST form was developed with very elderly or 
terminally ill patients in mind, but any person may complete 
a POLST. A patient with a POLST may also have an 
advance health care directive, but does not need to 
have an advance health care directive. (See chapter 3 for 
detailed information about advance directives.)

The California POLST form is meant to be printed on bright 
pink paper (Wausau Pulsar Pink) to make it easy to locate. 
However, it is often on white paper. A copy of the form in 
many languages may be found at www.capolst.org and in 
English as CHA Appendix 5-B.

A. Process for Completing a POLST Form

A physician or a patient may wish to complete a POLST 
form while the patient is hospitalized. This is permissible, 
but not mandatory. There is no legal requirement that 
hospitals provide patients with POLST forms or inform 
patients (or physicians) about POLST forms. Hospitals are 
not required to ask and document whether patients have a 
POLST, as they must with respect to an advance directive.

If a patient wishes to complete a POLST, the form and 
the medical interventions and procedures described on 
the form must be explained by a health care provider. 
This explanation should include a discussion about the 
differences between an advance health care directive and 
the POLST form [Probate Code Section 4780(c)]: that 
is, the POLST is a physician order and is generally more 
specific than an advance health care directive regarding 
end-of-life treatment options. However, an advance health 
care directive is generally broader than a POLST. An 

advance health care directive may name an agent to make 
decisions for the patient if he/she loses capacity and may 
describe the patient’s wishes regarding autopsy and organ 
donation. Unlike an advance directive, a POLST may be 
modified by a legal representative after the patient loses 
capacity. If a POLST conflicts with an advance health care 
directive, the law states that most recent expression of a 
patient’s wishes governs [Probate Code Section 4781.4].

The POLST form must be completed by a health care 
provider based on the patient’s preferences and medical 
indications [Probate Code Section 4780(c)]. 

SIGNATURES

The form must be signed by the patient’s physician (or a 
nurse practitioner or a physician assistant acting under 
the supervision of the physician and within the scope of 
practice) and by the patient, if the patient has capacity. 
(See C. “Determination of Capacity,” page 3.2, for 
information about the determination of capacity.) If the 
patient lacks capacity, the patient’s legally recognized 
health care decision maker may sign in place of the patient. 
Typically, a legally recognized health care decision maker 
will be an agent appointed in an advance health care 
directive, a conservator, or the closest available relative. 
(See D. “Who Shall Decide,” page 6.13, and chapters 3 
and 4 for more information about who may make medical 
decisions on behalf of a patient.)

If the patient has completed an advance health care 
directive naming an agent, and the advance directive 
allows the agent to make decisions before the patient loses 
capacity, the agent may sign the POLST even if the patient 
still has capacity. However, it is advisable to discuss all of 
the information with the patient and the agent, and have 
them both sign the POLST (see Probate Code Sections 
4682 and 4780(b) and (c)). 

STANDARD FOR MAKING DECISIONS ON BEHALF OF 
THE PATIENT

If the POLST is signed by a legally recognized health care 
decision maker instead of the patient, the decision maker 
must make health care decisions in accordance with the 
patient’s individual health care instructions, if any, and other 
wishes to the extent known. If the patient’s wishes aren’t 
known, decisions must be made in accordance with the 
decision maker’s determination of the patient’s best interest. 
In determining the patient’s best interest, the decision 
maker must consider the patient’s personal values to the 
extent known. [Probate Code Sections 4684, 4714 and 
4781.5]

http://www.capolst.org
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DEFINITION

For these purposes, “health care provider” is defined as 
an individual licensed, certified, or otherwise authorized or 
permitted by state law to provide health care in the ordinary 
course of business or practice of a profession [Probate 
Code Section 4621 and 4780(c)]. 

Whereas this legal definition technically permits social 
workers, certified nurse assistants, and radiology 
technicians (among others) to explain the medical 
interventions and procedures described on the POLST form 
to the patient, hospitals are advised to consider adopting 
policies that require the patient’s physician or other highly 
qualified clinician to undertake this responsibility. At least 
one bioethics organization has opined that the physician 
should speak directly with the patient about his or her 
medical condition and treatment preferences prior to 
signing a POLST. If the patient lacks capacity to make 
health care decisions, the physician should speak directly 
with the patient’s legal representative. In all cases, a 
physician must sign the POLST.

B. Revocation of a POLST Form

A patient having capacity may revoke a POLST form at any 
time and in any manner that communicates an intent to 
revoke the form [Probate Code Section 4780(d)]. 

If the legally recognized health care decision maker of a 
patient without capacity wishes to modify the POLST, the 
legally recognized health care decision maker must consult 
with the patient’s treating physician prior to modifying it 
[Probate Code Section 4781.2(d)].

C. Legal Effect of a POLST

A POLST form is a legal document and a meaningful 
expression of the patient’s wishes regarding life-sustaining 
treatment. As such, health care providers are obligated 
to accept the POLST and to incorporate its content into 
their treatment plan, unless medical circumstances dictate 
otherwise, as determined by the attending physician. The 
presence of a POLST, however, does not change the health 
care provider’s responsibility to conduct an appropriate 
and timely assessment of the patient’s condition and to 
document a treatment plan and associated orders.

As a general rule, a health care provider must treat a patient 
in accordance with a POLST form [Probate Code Section 
4781.2(a)]. However, several exceptions apply where the 
POLST need not be followed:

1. The POLST form requires medically-ineffective 
health care.

2. The POLST form requires health care contrary to 
generally accepted health care standards applicable to 
the health care provider or institution.

3. A physician has conducted an evaluation of the patient 
and has issued a new order. If possible, the physician 
should consult with the patient or the patient’s legally 
recognized health care decision maker. The new order 
must be consistent with the most current information 
available about the patient’s health status and goals of 
care. 

4. The patient has capacity and requests alternative 
treatment to that treatment that was ordered on the 
POLST form. (In such a situation, the patient’s request 
and wishes should be carefully documented. It may be 
advisable to have the patient complete a new POLST.)

5. The health care provider declines to comply for reasons 
of conscience. (See “Declining to Comply,” page 3.12, 
for detailed information about declining to comply for 
reasons of conscience and subsequent requirements 
for care of the patient.)

[Probate Code Sections 4734, 4736 and 4781.2(b), (c) 
and (d)]

Hospitals should develop written policies and procedures 
describing the process to follow when a patient comes 
to the hospital (including the emergency department) 
with a completed POLST form. Ideally, the form should 
be reviewed immediately by the patient’s attending 
physician or the emergency department physician, and the 
physician should write orders in the medical record either 
implementing the orders in the POLST form, or new orders. 
If orders are written that contradict what is in the POLST 
form, the physician should document the reasons for the 
deviation and should discuss them with the patient or the 
legally recognized health care decision maker.

It is appropriate to review a patient’s POLST form whenever 
the patient is transferred from one medical or residential 
setting to another, when there is a significant change in the 
persons’ health status or there is a new diagnosis, or when 
the patient’s treatment preferences change.

If the orders in a POLST directly conflict with the patient’s 
individual health care instruction, then, to the extent of the 
conflict, the most recent order or instruction is effective 
[Probate Code Section 4781.4]. An “individual health 
care instruction” is a patient’s written or oral direction 
concerning a health care decision [Probate Code Section 
4623]. An individual health care instruction may be written 
in an advance health care directive, may be written in some 
other document, or may be verbally expressed to a health 
care provider by the patient. (See B. “Individual Health Care 
Instruction,” page 3.5, for more information.)
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A POLST is not an advance health care directive [Probate 
Code Section 4780(a)]. 

CMS POSITION ON POLST FORMS

Representatives of the Centers for Medicare & Medicaid 
Services (CMS) Region IX have communicated to CHA that 
they interpret CMS regulations as requiring that all inpatient 
care provided by a hospital be ordered by a physician 
on the medical staff of the hospital. The CMS Hospital 
Interpretive Guidelines state that:

All hospital patients must be under the care of a 
practitioner who meets the criteria of 42 CFR 482.12(c)
(1) and who has been granted medical staff privileges, or 
under the care of a practitioner who is directly under the 
supervision of a member of the medical staff. All patient 
care is provided by or in accordance with the orders 
of a practitioner who has been granted privileges in 
accordance with the criteria established by the governing 
body, and who is working within the scope of those 
granted privileges. [Hospital Interpretive Guidelines, Tag 
A-0049; see also C-0241]

However, a patient’s POLST may be signed by a physician 
who is not on the medical staff of the hospital. In this 
regard, CMS has stated that:

CMS views it’s [sic] applicability and execution being 
dependent on a key central element. If the physician 
that [sic] has signed-off on the form is a member of the 
medical staff, then the content of the document can be 
followed as documented. However, if the physician is not 
a part of the medical staff, the document is consultative 
in manner, and may be used as a recommendation in 
terms of level and type of care to be provided. That 
ultimately must be ‘ordered’ by a physician on staff at 
the hospital. [Email from CMS to CHA, Nov. 18, 2009]

CHA recommends that hospitals clarify in their POLST 
policies and procedures that a physician on the medical 
staff will review all POLST forms signed by non-medical 
staff members as soon as possible. The physician on 
the medical staff should then enter appropriate orders 
in the patient’s medical record. This procedure will also 
ensure that the hospital does not inadvertently provide 
inpatient care on the orders of a person not licensed in 
California or excluded from participation in the Medicare or 
Medi-Cal programs.

These orders may be the same as those written in the 
POLST, or may be different pursuant to paragraph 3 on 
page 6.26.

CDPH POSITION ON POLST FORMS

The California Department of Public Health (CDPH) issued 
an All Facility Letter (AFL 09-27) on Dec. 3, 2009, about the 
POLST law. CDPH states that although the law permits a 

“health care provider,” which is broadly defined, to explain 
the medical interventions and procedures described on the 
POLST form to the patient, that the form “is a physician’s 
order. The physician remains responsible for obtaining the 
patient’s informed consent and assuring that the patient 
receives all material information that is pertinent to the 
patient’s decision.”

In addition, CDPH reminds skilled nursing facilities that 
they must reassess a resident whenever there is a change 
of condition, whether there is a POLST form or not. 
CDPH states that a signed POLST form “does not nullify 
a resident’s right to an assessment, a hospital transfer, 
if indicated, or the resident’s right to accept or refuse 
treatment.” 

AFLs may be found at https://www.cdph.ca.gov/Programs/
CHCQ/LCP/Pages/LNCAFL.aspx.

D. Return of POLST Form to Patient

The sponsors of the POLST law envision the POLST form 
traveling with the patient across various care settings. To 
accomplish this goal, a hospital should put a copy of the 
patient’s POLST form in the medical record. The original 
POLST form should be returned to the patient by the 
time of discharge. If the patient is transferred to another 
facility, the original POLST should accompany the patient. 
However, the law does not require these procedures.

E. POLST Electronic Registry

State law authorizes the California Emergency Medical 
Services Authority (EMSA) to establish a POLST electronic 
registry system on a pilot basis to collect POLST forms 
from physicians and disseminate them to authorized 
persons [Probate Code Section 4788]. At this time, the 
eRegistry is operational in Contra Costa and San Diego 
counties only. 

When the POLST eRegistry Pilot is operational in a 
particular geographic area, physicians in that area who 
complete POLST forms must submit a copy to, or enter the 
POLST information into, the POLST eRegistry, unless the 
patient or the legally recognized health care decision maker 
chooses not to participate.

In addition, when the POLST eRegistry Pilot is operational 
in a particular geographic area, physicians, hospitals, and 
health information exchange networks in that area must 
make electronic POLST information available for use during 
emergencies, through the POLST eRegistry, to health care 
providers that also practice or operate in a geographic area 
where the POLST eRegistry Pilot is operational, but that are 
outside of their health information exchange networks.

https://www.cdph.ca.gov/Programs/CHCQ/LCP/Pages/LNCAFL.aspx
https://www.cdph.ca.gov/Programs/CHCQ/LCP/Pages/LNCAFL.aspx
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For more information about the POLST eRegistry 
pilot, go to https://www.chcf.org/project/
polst-eregistry-pilot-initiative or http://capolst.org/
eregistry-pilot. This law ceases to be effective on 
Jan. 1, 2020.

F. Immunity

A POLST is considered a “request regarding resuscitative 
measures” (see “Request Regarding Resuscitative 
Measures,” page 6.13). Thus, a health care provider 
enjoys immunity from legal liability for honoring a POLST 
if the provider believes in good faith that his or her action 
or decision in reliance on the POLST is consistent with the 
law and the provider has no knowledge that the action or 
decision would be inconsistent with a health care decision 
that the patient signing the request would have made. 
(See “Immunity From Liability,” page 6.13.) [Probate Code 
Sections 4782 and 4788(e)]

X. EFFECT OF ANTICIPATED REFUSAL OF 
TREATMENT ON ADMISSION POLICY

If it is known in advance of an elective admission that 
a patient is opposed to certain treatment which, in the 
opinion of the attending physician, is necessary, admission 
need not be granted (unless the hospital has a contractual 
obligation to admit the patient or the patient has an 
emergency medical condition). The possible denial of 
admission should under no circumstances be used to 
coerce the patient to give consent.

In addition, a health care provider or health care institution 
may not require or prohibit the execution or revocation 
of an advance health care directive as a condition for 
providing health care or admission to a facility [Probate 
Code Section 4677].

An appropriate alternative to refusing admission may be 
to establish a referral list of physicians on the hospital’s 
staff who are willing to hospitalize and attend patients who 
refuse certain treatments or procedures, such as blood 
transfusions. Another alternative may be to refer the patient 
to another facility. For example, several California hospitals 
maintain a bloodless medicine and surgery center that may 
be appropriate for patients who decline blood transfusions. 
If the patient is referred to and accepts treatment from 
a physician on such a list, it may be feasible to admit 
the patient.

XI. END OF LIFE OPTION ACT

A. Introduction

The End of Life Option Act permits an adult with a terminal 
disease and the capacity to make health care decisions to 
request and be prescribed an aid-in-dying drug if specified 
conditions are met [Health and Safety Code Section 
443 et seq.]. This portion of the manual describes the 
requirements and options under the law. 

FIRST STEPS FOR HOSPITALS

The End of Life Option Act is not a hospital-focused law; 
rather, it is focused on the individual who is making the 
request and the physicians involved in the process. It is 
anticipated that most of the activities authorized under this 
law will happen in the doctor’s office and at home — not 
in the hospital. However, hospitals should be aware of the 
law, understand how it may impact them, and develop 
appropriate policies.

A hospital should first decide whether it wishes to permit 
it employees, medical staff and others to participate in the 
activities authorized by the End of Life Option Act, such as 
writing a prescription for an aid-in-dying drug, filling such a 
prescription, allowing a patient to self-administer the drug 
in on its premises, or allowing a home health or hospice 
employee to prepare the drug. Making this decision likely 
will entail consulting with the governing body of the hospital, 
medical staff leadership, and executive management of 
the hospital.

If a hospital chooses to prohibit participation in such 
activities, it may do so. The hospital will have to adopt 
appropriate policies and notify employees, medical staff 
and contractors of the policies. The requirements for a 
hospital that chooses to prohibit participation are described 
under M. “Declining to Participate,” page 6.37. The 
hospital also may wish to address how to inform patients 
who inquire about the hospital’s policy on this issue.

If a hospital chooses to allow participation in some or all 
of the activities authorized by the Act, the hospital should 
adopt policies addressing the various steps outlined in the 
End of Life Option Act. The hospital may wish to include a 
requirement that administration be notified if a patient plans 
to take an aid-in-dying drug in the facility.

DEFINITIONS

The following definitions apply to the End of Life Option Act.

“Adult” means an individual 18 years of age or older. 

“Aid-in-dying drug” means a drug determined and 
prescribed by a physician for a qualified individual, which 

https://www.chcf.org/project/polst-eregistry-pilot-initiative
https://www.chcf.org/project/polst-eregistry-pilot-initiative
http://capolst.org/eregistry-pilot
http://capolst.org/eregistry-pilot
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the qualified individual may choose to self-administer to 
bring about his or her death due to a terminal disease.

“Attending physician” means the physician who has 
primary responsibility for the health care of an individual 
and treatment of the individual’s terminal disease.

“Attending physician checklist and compliance form” 
means a specific form created by the End of Life Option 
Act that identifies each and every requirement that must 
be fulfilled by an attending physician to be in good faith 
compliance with this law should the attending physician 
choose to participate. This form may be found at the end of 
this manual as CHA Form 5-7. 

“Capacity to make medical decisions” means that, in the 
opinion of an individual’s attending physician, consulting 
physician, psychiatrist, or psychologist, pursuant to 
Probate Code Section 4609, the individual has the ability 
to understand the nature and consequences of a health 
care decision, the ability to understand its significant 
benefits, risks, and alternatives, and the ability to make 
and communicate an “informed decision” (defined below) 
to health care providers. (Probate Code Section 4609 
defines “capacity” as a person’s ability to understand 
the nature and consequences of a decision and to make 
and communicate a decision, and includes in the case 
of proposed health care, the ability to understand its 
significant benefits, risks, and alternatives.)

“Consulting physician” means a physician who is 
independent from the attending physician and who is 
qualified by specialty or experience to make a professional 
diagnosis and prognosis regarding an individual’s 
terminal disease.

“Health care provider” or “provider of health 
care” means:

1. Any person licensed or certified under Division 2 
(commencing with Section 500) of the Business and 
Professions Code. This includes physicians, nurses, 
psychologists, physician assistants, pharmacists, and 
other professionals; 

2. Any person licensed under the Osteopathic Initiative 
Act or the Chiropractic Initiative Act;

3. Any person certified under Division 2.5 (commencing 
with Section 1797) of the Health and Safety Code. 
This includes emergency medical technicians and 
paramedics; and 

4. Any clinic, health dispensary, or health facility licensed 
under Division 2 (commencing with Section 1200) of 
the Health and Safety Code. This includes general 
acute care hospitals, acute psychiatric hospitals, 
special hospitals, skilled nursing facilities, intermediate 
care facilities, and other facilities.

“Informed decision” means a decision by an individual 
with a terminal disease to request and obtain a prescription 
for a drug that the individual may self-administer to end 
the individual’s life, that is based on an understanding and 
acknowledgment of the relevant facts, and that is made 
after being fully informed by the attending physician of all of 
the following:

1. The individual’s medical diagnosis and prognosis.

2. The potential risks associated with taking the drug to 
be prescribed.

3. The probable result of taking the drug to be prescribed.

4. The possibility that the individual may choose not to 
obtain the drug or may obtain the drug but may decide 
not to ingest it.

5. The feasible alternatives or additional treatment 
opportunities, including, but not limited to, comfort 
care, hospice care, palliative care, and pain control.

“Medically confirmed” means the medical diagnosis and 
prognosis of the attending physician has been confirmed 
by a consulting physician who has examined the individual 
and the individual’s relevant medical records.

“Mental health specialist assessment” means one or 
more consultations between an individual and a mental 
health specialist for the purpose of determining that the 
individual has the capacity to make medical decisions 
and is not suffering from impaired judgment due to a 
mental disorder.

“Mental health specialist” means a psychiatrist or a 
licensed psychologist.

“Physician” means a doctor of medicine or osteopathy 
currently licensed to practice medicine in California.

“Public place” means any street, alley, park, public building, 
any place of business or assembly open to or frequented 
by the public, and any other place that is open to the public 
view, or to which the public has access. 

“Qualified individual” means an adult who has the capacity 
to make medical decisions, is a resident of California, and 
has satisfied the requirements of this law in order to obtain 
a prescription for a drug to end his or her life. 

“Self-administer” means a qualified individual’s affirmative, 
conscious, and physical act of administering and ingesting 
the aid-in-dying drug to bring about his or her own death.

“Terminal disease” means an incurable and irreversible 
disease that has been medically confirmed and will, within 
reasonable medical judgment, result in death within 
six months.
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FORMS

The End of Life Option Act created five forms which can be 
found at the back of the manual:

1. “Request for an Aid-in-Dying Drug to End My Life in a 
Humane and Dignified Manner” (CHA Form 5-5);

2. “Final Attestation for an Aid-in-Dying Drug to 
End My Life in a Humane and Dignified Manner” 
(CHA Form 5-6);

3. “End of Life Option Act Attending Physician Checklist & 
Compliance Form” (CHA Form 5-7);

4. “End of Life Option Act Consulting Physician 
Compliance Form” (CHA Form 5-8); and

5. “End of Life Option Act Attending Physician Follow-Up 
Form” (CHA Form 5-9).

The exact language of the forms is specified in the law, so 
hospitals and physicians should not make up their own 
forms. The law allows the Medical Board of California to 
update the “End of Life Option Act Attending Physician 
Checklist & Compliance Form,” the “End of Life Option 
Act Consulting Physician Compliance Form,” and the 

“End of Life Option Act Attending Physician Follow-Up 
Form.” The California Department of Public Health (CDPH) 
has published these forms at https://www.cdph.ca.gov/
Programs/CHSI/Pages/End-of-Life-Option-Act-.aspx; the 
Medical Board of California has published these forms 
at http://www.mbc.ca.gov/Licensees/Physicians_and_
Surgeons/End_of_Life.aspx.

These forms must be used. Hospitals and physicians 
should not make up their own forms.

RESOURCES

The Death with Dignity National Center has resources 
for health care providers at www.deathwithdignity.org/
learn/healthcare-providers. This website includes links to 
materials on other states’ laws, such as Oregon, Vermont 
and Washington. These materials may be useful to 
California providers; however, it is important to keep in mind 
that there are important differences between these state 
laws and California’s End of Life Option Act. See also www.
wsha.org/our-members/projects/end-of-life-care-manual/
death-with-dignity-act for information about the 
Washington law. The latter website includes model hospital 

“allow participation” and “do not allow participation” policies 
that may be used as a starting point for California hospitals 
to develop their own policies. Policies should be reviewed 
by legal counsel prior to implementation.

An organization called Compassion & Choices provides 
physicians with free telephone consultation with 
physicians who are experienced in end-of-life medical 

care, including aid-in-dying. For more information 
about its physician-to-physician service, see www.
compassionandchoices.org/d2d.

B. Who Can Request an Aid-in-Dying Drug?

An adult with the capacity to make medical decisions and 
with a terminal disease may make a request to receive a 
prescription for an aid-in-dying drug if all of the following 
conditions are satisfied:

1. The individual’s attending physician has diagnosed the 
individual with a terminal disease.

2. The individual has voluntarily expressed the wish to 
receive a prescription for an aid-in-dying drug.

3. The individual is a resident of California and is able 
to establish residency through at least one of the 
following means:

a. Possession of a California driver’s license or other 
identification issued by the State of California.

b. Registration to vote in California.

c. Evidence that the person owns or leases property 
in California. This includes renting an apartment.

d. Filing of a California tax return for the most recent 
tax year.

4. The individual documents his or her request by 
completing the form, “The Request for an Aid-in-Dying 
Drug to End My Life in a Humane and Dignified Manner” 
(CHA Form 5-5). The patient must also complete 
the “Final Attestation for an Aid-in-Dying Drug to End 
My Life in a Humane and Dignified Manner” (CHA 
Form 5-6) within 48 hours of self-administering the 
aid-in-dying drug. (See C. “How Does a Patient 
Request an Aid-in-Dying Drug?,” page 6.31, and 
H. “Responsibilities of the Patient,” page 6.35.)

5. The individual has the physical and mental ability to 
self-administer the aid-in-dying drug. 

A request for a prescription for an aid-in-dying drug must 
be made solely and directly by the individual diagnosed 
with the terminal disease. This request cannot be made 
on behalf of the patient by somebody else, such as an 
agent appointed in a power of attorney or an advance 
health care directive, a conservator, surrogate, or any other 
legally recognized health care decision maker. This is true 
regardless of a third party’s relationship to the patient — a 
parent cannot request an aid-in-dying drug for his or her 
child and a spouse cannot request an aid-in-dying drug for 
the other spouse. Only the patient who has the terminal 
disease may request it for himself or herself. There are no 
exceptions to this requirement.

https://www.cdph.ca.gov/Programs/CHSI/Pages/End-of-Life-Option-Act-.aspx
https://www.cdph.ca.gov/Programs/CHSI/Pages/End-of-Life-Option-Act-.aspx
http://www.mbc.ca.gov/Licensees/Physicians_and_Surgeons/End_of_Life.aspx
http://www.mbc.ca.gov/Licensees/Physicians_and_Surgeons/End_of_Life.aspx
http://www.deathwithdignity.org/learn/healthcare-providers
http://www.deathwithdignity.org/learn/healthcare-providers
http://www.wsha.org/our-members/projects/end-of-life-care-manual/death-with-dignity-act
http://www.wsha.org/our-members/projects/end-of-life-care-manual/death-with-dignity-act
http://www.wsha.org/our-members/projects/end-of-life-care-manual/death-with-dignity-act
http://www.compassionandchoices.org/d2d
http://www.compassionandchoices.org/d2d
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C. How Does a Patient Request an Aid-in-Dying 
Drug?

A person who wants a prescription for an aid-in-dying drug 
must submit to his or her attending physician:

1. Two oral requests that are made a minimum of 15 days 
apart; and

2. One written request.

The attending physician must directly receive all three 
requests. The requests may not be made through a 
designee such as an assistant in the attending physician’s 
office or a hospital nurse. An interpreter is not considered 
a “designee.” (See “Requirements When an Interpreter is 
Used,” page 6.31.)

ORAL REQUEST

As mentioned above, a person who wants a prescription 
for an aid-in-dying drug must make two oral requests, a 
minimum of 15 days apart, to his or her attending physician. 
The attending physician must document these requests in 
the patient’s medical record. No special words are required 
in making these oral requests. 

WRITTEN REQUEST

To be valid, the required written request for an aid-in-dying 
drug must meet all of the following conditions:

1. The patient must use the form required by the state 
of California. This form is titled, “Request for an 
Aid-in-Dying Drug to End My Life in a Humane and 
Dignified Manner” and is found at the end of this 
manual as CHA Form 5-5.

2. The request (the form) must be signed and dated, in 
the presence of two witnesses, by the patient seeking 
the aid-in-dying drug.

3. The request must be witnessed by at least two other 
adults who, in the presence of the patient, attest (by 
signing the form) that to the best of their knowledge 
and belief the patient is all of the following:

a. An individual who is personally known to them or 
has provided proof of identity.

b. An individual who voluntarily signed the request in 
their presence.

c. An individual whom they believe to be of 
sound mind and not under duress, fraud, or 
undue influence.

d. Not an individual for whom either of them is the 
attending physician, consulting physician, or 
mental health specialist. (In other words, the 

patient’s attending physician, consulting physician, 
and mental health specialist cannot serve as 
witnesses.)

In addition, only one of the two witnesses may:

1. Be related to the patient by blood, marriage, registered 
domestic partnership, or adoption or be entitled to a 
portion of the patient’s estate upon death.

2. Own, operate, or be employed at a health care facility 
where the patient is receiving medical treatment 
or resides.

These limitations with respect to witnesses are independent. 
In other words, one witness may be related to the patient 
as set forth in 1. above, while the other witness owns, 
operates or is employed at a health facility as set forth 
in 2. above. But both witnesses may not fall within the 
same category.

REQUIREMENTS WHEN AN INTERPRETER IS USED

Generally, the written request form signed by the patient 
(that is, the “Request for an Aid-in-Dying Drug to End My 
Life in a Humane and Dignified Manner” (CHA Form 5-5)) 
must be written in the same language as any conversations, 
consultations, or interpreted conversations or consultations 
between a patient and his or her attending or consulting 
physicians. However, the form may be prepared in 
English even when the conversations or consultations or 
interpreted conversations or consultations were conducted 
in a language other than English, if the English language 
form includes an attached interpreter’s declaration, signed 
under penalty of perjury, that affirms that the interpreter 
read the “Request for an Aid-In-Dying Drugs to End My Life 
in a Humane and Dignified Manner” form to the patient in 
the target language. CHA Form 5-5 includes the required 
language for the interpreter’s declaration.

Restrictions

The interpreter must not be related to the patient by blood, 
marriage, registered domestic partnership, or adoption or 
be entitled to a portion of the patient’s estate upon death. 

Qualifications

The interpreter must meet the standards of the California 
Healthcare Interpreting Association or the National Council 
on Interpreting in Health Care or other standards deemed 
acceptable by CDPH. The California Healthcare Interpreting 
Association standards are found at http://chiaonline.org/
CHIA-Standards. The National Council on Interpreting 
in Health Care standards are found at www.ncihc.org/
ethics-and-standards-of-practice. CDPH has not identified 
other standards that it deems acceptable.

http://chiaonline.org/CHIA-Standards
http://chiaonline.org/CHIA-Standards
http://www.ncihc.org/ethics-and-standards-of-practice
http://www.ncihc.org/ethics-and-standards-of-practice
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D. Responsibilities of the Attending Physician

The “attending physician” is the physician who has 
primary responsibility for the health care of a patient and 
treatment of the patient’s terminal disease. The attending 
physician may not serve as a witness to a written request 
and cannot be related to the patient by blood, marriage, 
registered domestic partnership, or adoption, or be entitled 
to a portion of the patient’s estate upon death.

Before prescribing an aid-in-dying drug, the attending 
physician must do all of the following:

1. Make the initial determination about whether the 
patient is qualified under the End of Life Option 
Act to receive an aid-in-dying drug. (See “Initial 
Determination,” page 6.32.)

2. Confirm that the patient is making an informed 
decision. (See “Confirmation that the Patient is Making 
an Informed Decision,” page 6.33.)

3. Refer the patient to a consulting physician. (See 
“Referral to a Consulting Physician,” page 6.33.)

4. Confirm that the patient’s request does not arise from 
coercion or undue influence. (See “No Coercion or 
Undue Influence,” page 6.33.)

5. Counsel the patient. (See “Counseling the 
Patient,” page 6.33.)

6. Inform the patient that he or she may withdraw or 
rescind the request for an aid-in-dying drug at any time 
and in any manner.

7. Offer the patient an opportunity to withdraw or rescind 
the request for an aid-in-dying drug before prescribing 
the drug.

8. Verify, immediately before writing the prescription for 
an aid-in-dying drug, that the patient is making an 
informed decision.

9. Confirm that all requirements are met and all 
appropriate steps are carried out in accordance 
with the law before writing a prescription for an 
aid-in-dying drug.

10. Fulfill the documentation requirements described under 
I. “Documentation and Reporting,” page 6.35. 

11. Complete the “End of Life Option Act Attending 
Physician Checklist & Compliance Form” (CHA Form 
5-7). Put it and the “End of Life Option Act Consulting 
Physician Compliance Form” (CHA Form 5-8) in the 
patient’s medical record. Submit both forms to CDPH. 
(See “Physician Reporting Requirements,” page 6.36.)

12. Give the patient the final attestation form, “Final 
Attestation for an Aid-in-Dying Drug to End My Life in 
a Humane and Dignified Manner” (CHA Form 5-6), and 
instruct the patient about completing it.

Specific requirements of these steps are described in more 
detail below. 

INITIAL DETERMINATION

The attending physician is required to make an initial 
determination of all of the following:

1. Whether the patient has the capacity to make medical 
decisions. “Capacity to make medical decisions” 
means that the patient has the ability to:

a. Understand the nature and consequences of a 
health care decision;

b. Understand its significant benefits, risks, and 
alternatives; and

c. Make and communicate an informed decision to 
health care providers. 

“Informed decision” means a decision by a 
patient with a terminal disease to request and 
obtain a prescription for a drug to self-administer 
to end the patient’s life, that is based on an 
understanding and acknowledgment of the 
relevant facts, and that is made after being fully 
informed by the attending physician of all of 
the following:

• The patient’s medical diagnosis and prognosis.

• The potential risks associated with taking the 
drug to be prescribed.

• The probable result of taking the drug to 
be prescribed.

• The possibility that the patient may choose not 
to obtain the drug, or may obtain the drug but 
decide not to ingest it.

• The feasible alternatives or additional treat-
ment opportunities, including, but not limited to, 
comfort care, hospice care, palliative care, and 
pain control.

If there are indications of a mental disorder, the physician 
must refer the individual for a mental health specialist 
assessment. (See F. “Responsibilities of the Mental Health 
Specialist,” page 6.34.) If a mental health specialist 
assessment referral is made, no aid-in-dying drugs may be 
prescribed until the mental health specialist determines that 
the individual has the capacity to make medical decisions 
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and is not suffering from impaired judgment due to a 
mental disorder.

1. Whether the requesting adult has a terminal disease. 
“Terminal disease” means an incurable and irreversible 
disease that has been medically confirmed and will, 
within reasonable medical judgment, result in death 
within six months. Only a patient with a terminal 
disease may be prescribed an aid-in-dying drug.

2. Whether the patient is a qualified individual as 
described under B. “Who Can Request an Aid-in-Dying 
Drug?,” page 6.30.

3. Whether the patient has voluntarily made the request 
for an aid-in-dying drug under this law (that is, a 
qualified individual who has made two oral requests 
at least 15 days apart and a written request using the 
required form, as described under C. “How Does a 
Patient Request an Aid-in-Dying Drug?,” page 6.31).

CONFIRMATION THAT THE PATIENT IS MAKING AN 
INFORMED DECISION

The attending physician is required to confirm that the 
patient is making an informed decision by discussing with 
him or her all of the following:

1. His or her medical diagnosis and prognosis.

2. The potential risks associated with ingesting the 
requested aid-in-dying drug.

3. The probable result of ingesting the aid-in-dying drug.

4. The possibility that he or she may choose to obtain the 
aid-in-dying drug but not take it.

5. The feasible alternatives or additional treatment options, 
including, but not limited to, comfort care, hospice 
care, palliative care, and pain control.

REFERRAL TO A CONSULTING PHYSICIAN

The attending physician must refer the patient to a 
consulting physician for medical confirmation of the 
diagnosis and prognosis, and for a determination that the 
individual has the capacity to make medical decisions and 
has complied with the provisions of the End of Life Option 
Act. A “consulting physician” means a physician who 
is independent from the attending physician and who is 
qualified by specialty or experience to make a professional 
diagnosis and prognosis regarding the patient’s terminal 
disease. The law is silent regarding what is meant by 

“independent.” It is not clear whether it is permissible for 
the consulting physician to be in the same medical group 
or on the same hospital medical staff as the attending 
physician. (See E. “Responsibilities of the Consulting 
Physician,” page 6.34.)

NO COERCION OR UNDUE INFLUENCE

The attending physician must confirm that the patient’s 
request does not arise from coercion or undue influence 
by another person. The physician must do this by 
discussing with the patient, outside of the presence of 
any other persons (except for an interpreter) whether or 
not the patient is feeling coerced or unduly influenced by 
another person.

COUNSELING THE PATIENT

The attending physician must counsel the patient about the 
importance of all of the following:

1. Having another person present when he or she ingests 
the aid-in-dying drug.

2. Not ingesting the aid-in-dying drug in a public place. 
“Public place” means any street, alley, park, public 
building, any place of business or assembly open 
to or frequented by the public, and any other place 
that is open to the public view, or to which the public 
has access.

3. Notifying the next of kin of his or her request for an 
aid-in-dying drug. A patient who declines or is unable 
to notify next of kin must not have his or her request 
denied for that reason.

4. Participating in a hospice program.

5. Maintaining the aid-in-dying drug in a safe and secure 
location until the patient takes it.

The attending physician must also:

1. Inform the patient that he or she may withdraw or 
rescind the request for an aid-in-dying drug at any time 
and in any manner.

2. Offer the patient an opportunity to withdraw or rescind 
the request for an aid-in-dying drug before prescribing 
it. The attending physician himself or herself must 
give the patient this opportunity directly, not through 
a designee.

3. Verify, immediately before writing the prescription, 
that the patient is making an informed decision 
(see “Definitions,” page 6.28, for the definition of an 
informed decision). 

4. Confirm that all requirements are met and all 
appropriate steps are carried out in accordance with 
the End of Life Option Act before writing a prescription 
for an aid-in-dying drug.

5. Complete all documentation and reporting 
requirements (see I. “Documentation and 
Reporting,” page 6.35, and “Physician Reporting 
Requirements,” page 6.36).
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6. Give the patient the “Final Attestation for an 
Aid-in-Dying Drug to End My Life in a Humane and 
Dignified Manner” form (CHA Form 5-6), with the 
instruction that the form be filled out and executed by 
the patient within 48 hours prior to self-administering 
the aid-in-dying drug.

PRESCRIBING OR DELIVERING THE AID-IN-DYING 
DRUG

After the attending physician has fulfilled his or her 
responsibilities described above, the attending 
physician may deliver the aid-in-dying drug in any of the 
following ways:

1. Dispensing the aid-in-dying drug directly, including 
ancillary medication intended to minimize the patient’s 
discomfort, if the attending physician meets all of the 
following criteria:

a. Is authorized to dispense medicine under 
California law.

b. Has a current United States Drug Enforcement 
Administration (USDEA) certificate.

c. Complies with any applicable administrative rule 
or regulation.

2. With the patient’s written consent, contacting 
a pharmacist, informing the pharmacist of the 
prescriptions, and delivering the written prescriptions 
personally, by mail, or electronically to the pharmacist. 
Note that the patient’s consent must be in writing. The 
pharmacist may dispense the drug to the patient, the 
attending physician, or a person expressly designated 
by the patient. The designation of another person 
to receive the medication may be delivered to the 
pharmacist in writing or verbally.

Delivery of the dispensed drug to the patient, the attending 
physician, or a person expressly designated by the 
patient may be made by personal delivery, or, with a 
signature required on delivery, by United Parcel Service, 
United States Postal Service, Federal Express, or by 
messenger service.

Handing the patient a written prescription to take to a 
pharmacy is not an authorized method of delivering an 
aid-in-dying medication and therefore is not permitted.

E. Responsibilities of the Consulting Physician

Before a patient obtains an aid-in-dying drug from his or 
her attending physician, the patient must be examined 
by a consulting physician. A “consulting physician” 
means a physician who is independent from the attending 

physician and who is qualified by specialty or experience 
to make a professional diagnosis and prognosis regarding 
the patient’s terminal disease. The consulting physician 
may not be a witness to the patient’s written request for 
an aid-in-dying drug and cannot be related to the patient 
by blood, marriage, registered domestic partnership, or 
adoption, or be entitled to a portion of the patient’s estate 
upon death.

The law is silent regarding what is meant by “independent.” 
It is not clear whether it is permissible for the consulting 
physician to be in the same medical group or on the same 
hospital medical staff as the attending physician. CHA will 
provide additional guidance when it becomes available. 
Until then, if a hospital chooses to allow its medical staff to 
participate in activities under the End of Life Option Act, the 
hospital should develop a policy regarding the requirements 
a consulting physician must meet to be considered 
independent. 

A physician who chooses to act as a consulting 
physician under the End of Life Option Act must do all of 
the following:

1. Examine the individual and his or her relevant 
medical records.

2. Confirm in writing the attending physician’s diagnosis 
and prognosis.

3. Determine that the individual has the capacity to make 
medical decisions, is acting voluntarily, and has made 
an informed decision.

4. If there are indications of a mental disorder, refer the 
individual for a mental health specialist assessment 
(see F. “Responsibilities of the Mental Health 
Specialist,” page 6.34).

5. Fulfill the documentation requirements described under 
I. “Documentation and Reporting,” page 6.35.

6. Complete the state-mandated form titled “End of Life 
Option Act Consulting Physician Compliance Form” 
(CHA Form 5-8) found at the end of this manual and 
submit it to the attending physician.

F. Responsibilities of the Mental Health 
Specialist

A mental health specialist assessment is required if a 
patient’s attending or consulting physician determines that 
the patient has indications of a mental disorder. If there are 
no indications of a mental disorder, then no mental health 
specialist assessment is required. For purposes of this 
law, a “mental health specialist” means a psychiatrist 
or a licensed psychologist. The mental health specialist 
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may not be a witness to the patient’s written request for 
an aid-in-dying drug and cannot be related to the patient 
by blood, marriage, registered domestic partnership, or 
adoption, or be entitled to a portion of the patient’s estate 
upon death.

A psychiatrist or psychologist who chooses to act as a 
mental health specialist under the End of Life Option Act 
must do all of the following:

1. Examine the qualified individual and his or her relevant 
medical records.

2. Determine that the individual has the mental capacity 
to make medical decisions, act voluntarily, and make 
an informed decision.

3. Determine that the individual is not suffering from 
impaired judgment due to a mental disorder. (Note that 
the patient may have a mental disorder, as long as the 
patient’s judgment is not impaired.)

4. Fulfill the documentation requirements described under 
I. “Documentation and Reporting,” page 6.35 (that 
is, write a report of the outcome and determinations 
made during the mental health specialist’s assessment). 
(NOTE: A “mental health specialist assessment” 
means one or more consultations between an 
individual and a mental health specialist for the 
purpose of determining that the individual has the 
capacity to make medical decisions and is not suffering 
from impaired judgment due to a mental disorder. The 
specialist has discretion to determine the number of 
visits needed for a proper assessment.)

G. Opportunity for Patient to Change His or Her 
Mind

A patient may withdraw or rescind his or her request for 
an aid-in-dying drug at any time. A patient may decide not 
to ingest an aid-in-dying drug at any time — either before 
or after a drug is obtained. The patient has the right to 
change his or her mind without regard to his or her mental 
state. In other words, if a patient makes a request for an 
aid-in-dying drug while having the capacity to make health 
care decisions, then loses his or her capacity, the patient 
can still decide not to take the aid-in-dying drug.

The attending physician also has an affirmative, 
non-delegable obligation to offer the patient the opportunity 
to withdraw or rescind the request prior to writing the 
prescription for an aid-in-dying drug.

H. Responsibilities of the Patient

FINAL ATTESTATION

Within 48 hours before self-administering the aid-in-dying 
drug, the patient is required to complete the form titled, 

“Final Attestation for an Aid-in-Dying Drug to End My Life 
in a Humane and Dignified Manner” (CHA Form 5-6), 
found at the end of this chapter. The law seems to expect 
that someone — perhaps the patient or perhaps a family 
member — will give this form to the attending physician. It 
is unclear what the attending physician’s obligations are, if 
any, if the Final Attestation form is not received. Presumably, 
the attending physician does not have an affirmative 
obligation to seek out completion or collection of this form, 
but that is unclear at this time. If the attending physician 
receives the completed form, he or she is required to put it 
in the patient’s medical record.

NO INGESTION IN PUBLIC PLACES

The law requires that the patient not ingest the aid-in-dying 
drug in a public place. “Public place” means any street, 
alley, park, public building, any place of business or 
assembly open to or frequented by the public, and any 
other place that is open to the public view, or to which the 
public has access. A governmental entity that incurs costs 
resulting from a qualified individual terminating his or her life 
under the End of Life Option Act in a public place may sue 
the estate of the qualified individual to recover those costs 
and reasonable attorney fees.

I. Documentation and Reporting

MEDICAL RECORD DOCUMENTATION

All of the following must be documented in the patient’s 
medical record:

1. All oral requests for aid-in-dying drugs.

2. All written requests for aid-in-dying drugs.

3. The attending physician’s diagnosis and prognosis, 
and the determination that a qualified individual has 
the capacity to make medical decisions, is acting 
voluntarily, and has made an informed decision, or 
that the attending physician has determined that the 
individual is not a qualified individual.

4. The consulting physician’s diagnosis and prognosis, 
and verification that the qualified individual has 
the capacity to make medical decisions, is acting 
voluntarily, and has made an informed decision, or 
that the consulting physician has determined that the 
individual is not a qualified individual.
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5. A report of the outcome and determinations made 
during a mental health specialist’s assessment, 
if performed.

6. The attending physician’s offer to the qualified 
individual to withdraw or rescind his or her request at 
the time of the individual’s second oral request.

7. A note by the attending physician indicating 
that all requirements under D. “Responsibilities 
of the Attending Physician,” page 6.32, 
and E. “Responsibilities of the Consulting 
Physician,” page 6.34, have been met and indicating 
the steps taken to carry out the request, including a 
notation of the aid-in-dying drug prescribed.

DEATH CERTIFICATE

The End of Life Option Act is silent regarding the cause of 
death that should be listed on the death certificate when 
death results from ingestion of a prescribed aid-in-dying 
drug. Physicians should list the cause(s) of death that they 
feel is most accurate, keeping in mind that the Act provides 
that “[a]ctions taken in accordance with [the End of Life 
Option Act] shall not, for any purposes, constitute suicide, 
assisted suicide, homicide, or elder abuse under the law.”

PHYSICIAN REPORTING REQUIREMENTS

Within 30 calendar days of writing a prescription for an 
aid-in-dying drug, the attending physician must submit the 
following to CDPH:

1. A copy of the qualifying patient’s written request - 
“Request for an Aid-in-Dying Drug to End My Life in a 
Humane and Dignified Manner (CHA Form 5-5);

2. The “End of Life Option Act Attending Physician 
Checklist & Compliance Form” (CHA Form 5-7); and

3. The “End of Life Option Act Consulting Physician 
Compliance Form” (CHA Form 5-8). 

Within 30 calendar days following the qualified individual’s 
death from ingesting the aid-in-dying drug, or any other 
cause, the attending physician must submit to CDPH 
the “End of Life Option Act Attending Physician Follow-Up 
Form” (CHA Form 5-9). Because the law requires the 
attending physician to submit these documents to CDPH, 
this disclosure is permitted under state and federal health 
information privacy laws, including the Confidentiality of 
Medical Information Act and HIPAA. 

The forms can be sent to CDPH at the following address: 

California Department of Public Health 
Public Health Policy and Research Branch 
Attention: End of Life Option Act 
MS 5205 
P.O. Box 997377 
Sacramento, CA 95899-7377

The forms can also be faxed to (916) 440-5209.

CDPH PUBLIC REPORTING

CDPH is required to compile the information submitted by 
attending physicians and create public reports. However, 
the reports will not identify any individuals who have 
participated in activities under the End of Life Option Act. 
The law specifies that the information is confidential and 
CDPH must protect the privacy of the patient, the patient’s 
family, and any medical provider or pharmacist involved 
with the patient. The information must not be disclosed, 
discoverable, or compelled to be produced in any civil, 
criminal, administrative, or other proceeding. This provision 
means that information about activities under the End of 
Life Option Act should not be disclosed in response to 
a subpoena.

Each July, CDPH must post a report on its website that 
includes the following information for the previous year:

1. The number of people for whom an aid-in-dying 
prescription was written.

2. The number of known individuals who died each year 
for whom aid-in-dying prescriptions were written, and 
the cause of death of those individuals.

3. For the period commencing Jan. 1, 2016, to and 
including the previous year, cumulatively, the total 
number of aid-in-dying prescriptions written, the 
number of people who died due to use of aid-in-dying 
drugs, and the number of those people who died 
who were enrolled in hospice or other palliative care 
programs at the time of death.

4. The number of known deaths in California from using 
aid-in-dying drugs per 10,000 deaths in California.

5. The number of physicians who wrote prescriptions for 
aid-in-dying drugs.

6. Of people who died due to using an aid-in-dying 
drug, demographic percentages organized by the 
following characteristics:

a. Age at death.

b. Education level.

c. Race.
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d. Sex.

e. Type of insurance, including whether or not they 
had insurance.

f. Underlying illness.

J. Leftover Aid-in-Dying Drugs

A person (such as a family member) who has custody 
or control of any unused aid-in-dying drugs after the 
death of the patient is required to personally deliver the 
unused portion to the nearest qualified facility that properly 
disposes of controlled substances. If none is available, the 
person must dispose of it by lawful means in accordance 
with guidelines promulgated by the California State Board 
of Pharmacy or a federal Drug Enforcement Administration 
approved take-back program. If a hospital permits 
ingestion in the facility, the hospital should develop a policy 
for disposal of any leftover drug.

K. Medical Staff Privileging/Credentialing Issues

The End of Life Option Act does not address 
credentialing/privileging issues for physicians who may 
choose to participate in the activities authorized by the 
Act. Issues to be considered by hospitals and their medical 
staffs in developing policies and procedures around 
participation in activities authorized by the End of Life 
Option Act may include, but are not limited to:

1. Whether specific privileges should be required 
for physicians who wish to write prescriptions for 
aid-in-dying drugs.

2. Whether a palliative care consult should be 
recommended or required before a prescription is 
written for an aid-in-dying drug for a patient.

3. Whether there should be notification to hospital 
administration or other procedural requirements if it 
is anticipated that a patient may take an aid-in-dying 
drug while on hospital premises.

L. Voluntary Participation

Participation in activities authorized by the End of Life 
Option Act is completely voluntary. A person, hospital, 
pharmacy or other entity that elects, for reasons of 
conscience, morality, or ethics, not to engage in some or 
all of the activities authorized by this law is not required 
to take any action in support of an individual’s decision 
under this law. In addition, health care providers, including 
hospitals, can prohibit their employees, medical staff and 
others from participating in specified circumstances if 

identified steps are taken. These steps are described below 
under “Prohibiting Employees and Others from Participating 
in End of Life Option Act Activities,” page 6.37.

M. Declining to Participate

DECLINING TO INFORM A PATIENT ABOUT THIS LAW

A health care provider may decline to inform a patient about 
his or her rights under the End of Life Option Act, and 
is not required to refer an individual to a physician who 
participates in activities authorized under the law. However, 
if a health care provider is unable or unwilling to carry out a 
qualified individual’s request under this law and the qualified 
individual transfers care to a new health care provider, the 
individual may request a copy of his or her medical records. 
Providers are reminded that the Patient Access to Health 
Records Act requires that a patient be allowed to inspect 
their medical records within five working days of request 
and that providers must mail copies of records within 15 
days of request [Health and Safety Code Section 123110]. 
(See chapter 8 about a patient’s right to access their 
medical information.)

PROHIBITING EMPLOYEES AND OTHERS FROM 
PARTICIPATING IN END OF LIFE OPTION ACT 
ACTIVITIES

A hospital or other health care provider may prohibit its 
employees, independent contractors, or other persons 
or entities (including other health care providers) from 
participating in some or all of the activities authorized by 
this law in the following circumstances:

1. While on premises owned or under the management 
or direct control of that prohibiting provider (such as 
clinics, pharmacies, medical office buildings, physician 
practices, etc.); or 

2. While acting within the course and scope of any 
employment by, or contract with, the prohibiting 
provider (including home health and hospice workers, 
residents on rotations to other locations, etc.).

Notice Required

A health care provider that elects to prohibit its employees, 
independent contractors, or other persons or entities from 
participating in some or all of the activities authorized by 
this law must give notice of the policy to those individuals 
or entities. A health care provider that fails to provide this 
notice to an individual or entity is not entitled to enforce the 
policy against that individual or entity.

The notice must be a separate statement in writing advising 
the recipient of the prohibiting health care provider’s policy 
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with respect to participating in activities under the End of 
Life Option Act. 

“Participating, or entering into an agreement to 
participate, in activities under this law” means doing 
or entering into an agreement to do any one or more of 
the following:

1. Performing the duties of an attending physician.

2. Performing the duties of a consulting physician.

3. Performing the duties of a mental health specialist, if 
such a referral is made.

4. Delivering the prescription for, dispensing, or delivering 
the dispensed aid-in-dying drug.

5. Being present when the qualified individual takes the 
aid-in-dying drug.

However, “participating, or entering into an agreement to 
participate, in activities under this law” does not include 
doing, or entering into an agreement to do, any of 
the following:

1. Diagnosing whether a patient has a terminal disease, 
informing the patient of the medical prognosis, or 
determining whether a patient has the capacity to 
make decisions.

2. Providing information to a patient about the End of Life 
Option Act.

3. Providing a patient, upon the patient’s request, with 
a referral to another health care provider for the 
purposes of participating in the activities authorized by 
the End of Life Option Act.

In other words, a hospital cannot prohibit employees, 
contractors, or members of its medical staff from providing 
information to a patient about the End of Life Option Act or 
referring the patient to another physician to do so.

Disciplinary Action

If the prohibiting provider gives proper notice as described 
above, the prohibiting provider may take action including, 
but not limited to, the following, as applicable, against any 
individual or entity that violates the policy:

1. Loss of privileges, loss of membership, or other action 
authorized by the bylaws or rules and regulations of 
the medical staff.

2. Suspension, loss of employment, or other action 
authorized by the policies and practices of the 
prohibiting provider.

3. Termination of any lease or other contract between 
the prohibiting provider and the individual or entity that 
violates the policy.

4. Imposition of any other nonmonetary remedy provided 
for in any lease or contract between the prohibiting 
provider and the individual or entity in violation of 
the policy.

However, a prohibiting provider may not:

1. Prohibit any other health care provider, employee, 
independent contractor, or other person or entity 
from participating, or entering into an agreement to 
participate, in activities under the End of Life Option 
Act while on premises that are not owned or under 
the management or direct control of the prohibiting 
provider or while acting outside the course and scope 
of the participant’s duties as an employee of, or an 
independent contractor for, the prohibiting provider.

2. Prohibit any other health care provider, employee, 
independent contractor, or other person or entity 
from participating, or entering into an agreement 
to participate, in activities under the End of Life 
Option Act as an attending physician or consulting 
physician while on premises that are not owned 
or under the management or direct control of the 
prohibiting provider.

3. Penalize an individual health care provider for 
contracting with a patient to engage in activities 
authorized by this law if the individual health care 
provider is acting outside of the course and scope of 
his or her capacity as an employee or independent 
contractor of the prohibiting provider.

If a prohibiting provider chooses to take disciplinary action 
as described above, the provider must comply with all 
procedures required by law, its own policies or procedures, 
and any contract with the individual or entity that violated 
the policy.

Reporting to the Medical Board of California and Other 
Licensing Bodies

Disciplinary action taken by a prohibiting provider 
against a health care provider for violating the prohibiting 
provider’s policy against participating in End of Life Option 
Act activities is not reportable to the Medical Board of 
California, Board of Psychology, Osteopathic Medical 
Board of California, Board of Registered Nursing or 
other professional licensing bodies under Business and 
Professions Code Sections 800 to 809.9, inclusive. The 
fact that a health care provider participates in activities 
under the End of Life Option Act may not be the sole basis 
for a complaint or report by another health care provider of 
unprofessional or dishonorable conduct.
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N. Insurer and Health Plan Provisions

The law states that death resulting from the 
self-administration of an aid-in-dying drug is not suicide, 
assisted suicide, homicide or elder abuse under the law. A 
qualified individual’s act of self-administering an aid-in-dying 
drug does not affect a life, health, or annuity policy other 
than that of a natural death from the underlying disease.

The sale, procurement, or issuance of a life, health, or 
annuity policy, health care service plan contract, or 
health benefit plan, or the rate charged for a policy or 
plan contract may not be conditioned upon or affected 
by a person making or rescinding a request for an 
aid-in-dying drug.

An insurance carrier must not provide any information in 
communications made to an individual about the availability 
of an aid-in-dying drug unless there is a request by the 
individual (or his or her attending physician at the behest of 
the individual). 

An insurance carrier or health plan’s communication about 
a treatment denial may not include information about the 
availability of aid-in-dying drug coverage. 

O. Medi-Cal Coverage

Medi-Cal will reimburse providers for services provided 
under the End of Life Option Act, such as office visits and 
prescription drugs.

P. Contract Provisions

A provision in a contract, will, or other agreement executed 
on or after Jan. 1, 2016 (whether written or oral), to the 
extent the provision would affect whether a person may 
make, withdraw, or rescind a request for an aid-in-dying 
drug is not valid.

In addition, an obligation owing under any contract 
executed on or after Jan. 1, 2016, may not be conditioned 
or affected by a qualified individual making, withdrawing, or 
rescinding a request for an aid-in-dying drug.

Q. Relationship to Other Laws

CONSERVATORSHIP

A request by a qualified individual to an attending physician 
to provide an aid-in-dying drug in good faith compliance 
with the provisions of the End of Life Option Act does not 
provide the sole basis for the appointment of a guardian 
or conservator.

ELDER ABUSE OR NEGLECT

No actions taken in compliance with the provisions of the 
End of Life Option Act constitute or provide the basis for 
any claim of neglect or elder abuse for any purpose of law.

R. Criminal Conduct

It is a felony to knowingly:

1. Alter or forge a request for an aid-in-dying drug to end 
an individual’s life without his or her authorization if 
the act is done with the intent or effect of causing the 
individual’s death.

2. Conceal or destroy a withdrawal or rescission of a 
request for an aid-in-dying drug if the act is done with 
the intent or effect of causing the individual’s death.

3. Coerce or exert undue influence on an individual to 
request or ingest an aid-in-dying drug for the purpose 
of ending his or her life.

4. Destroy a withdrawal or rescission of a request for an 
aid-in-dying drug.

5. Administer an aid-in-dying drug to an individual without 
his or her knowledge or consent.

Nothing in this law may be construed to authorize a 
physician or any other person to end an individual’s life by 
lethal injection, mercy killing, or active euthanasia. 

S. Immunity from Liability; Prohibition on 
Sanctions

The End of Life Option Act contains several protections 
from lawsuits/penalties for persons who choose to 
be involved with a qualified individual who takes an 
aid-in-dying drug, as well as for persons who choose 
not to be involved in this process. These immunities are 
described below. In addition, the law states that actions 
taken in accordance with this law do not, for any purposes, 
constitute suicide, assisted suicide, homicide, or elder 
abuse under the law.

A person is not subject to civil or criminal liability solely 
because the person was present when a qualified individual 
self-administers the prescribed aid-in-dying drug. A person 
who is present may, without civil or criminal liability, assist 
the qualified individual by preparing the aid-in-dying drug 
so long as the person does not assist the qualified person 
in ingesting the aid-in-dying drug.

A health care provider or professional organization 
or association is not subject to censure, discipline, 
suspension, loss of license, loss of privileges, loss of 
membership, or other penalty for participating in good faith 
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compliance with this law or for refusing to participate in 
accordance with the following paragraphs.

A health care provider is not subject to civil, criminal, 
administrative, disciplinary, employment, credentialing, 
professional discipline, contractual liability, or medical staff 
action, sanction, or penalty or other liability for participating 
in activities pursuant to this law, including, but not limited 
to, determining the diagnosis or prognosis of an individual, 
determining the capacity of an individual for purposes of 
qualifying for the aid-in-dying drug, providing information to 
an individual regarding this law, and providing a referral to a 
physician who participates in activities pursuant to this law.

A health care provider is not subject to civil, criminal, 
administrative, disciplinary, employment, credentialing, 
professional discipline, contractual liability, or medical staff 
action, sanction, or penalty or other liability for refusing to 
participate in activities authorized by the End of Life Option 
Act, including, but not limited to, refusing to inform a patient 
regarding his or her rights under this law, and not referring 
an individual to a physician who participates in activities 
authorized under this law.

A health care provider may not be penalized for any of 
the following:

1. Making an initial determination pursuant to 
the standard of care that an individual has a 
terminal disease and informing him or her of the 
medical prognosis.

2. Providing information about the End of Life Option Act 
to a patient upon the request of the individual.

3. Providing an individual, upon request, with a referral to 
another physician.

The immunities and prohibitions on sanctions of a health 
care provider apply only to actions of a health care provider 
taken under the End of Life Option Act. Health care 
providers may be sanctioned by their licensing board or 
agency for conduct and actions constituting unprofessional 
conduct, including failure to comply in good faith with 
this law.
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I. THE PURPOSE OF THE MEDICAL RECORD

The primary purpose of the medical record is to facilitate 
the diagnosis and treatment of the patient. A secondary, 
but significant, purpose is to aid quality assurance and 
peer review activities by documenting the care provided by 
the institution and individual practitioners. In addition, the 
maintenance of complete and accurate medical records 
is important to comply with hospital accreditation and 
licensure standards, to assure that payers cannot justify a 
refusal to pay claims on the basis of poor documentation, 
and to prevent the imposition of liability on the basis that 
the record does not reflect proper care or that incorrect 
information contained in the record resulted in, or reflects, 
negligent or improper care. The medical record also may 
be used for research or education purposes. This chapter 
focuses on the requirements for medical record content 
and retention established by state hospital licensing 
requirements and the Centers for Medicare & Medicaid 
Services (CMS) Conditions of Participation (CoP) for 
hospitals. A list of all of the requirements established by 
CMS and other payers for reimbursement purposes is 
beyond the scope of this chapter.

The medical record should not contain irrelevant 
observations, teaching notes, or other entries that are 
unrelated to the patient’s care. Also, the medical record 
should not include remarks concerning professional 
disputes or disagreements. In addition, administrative 
records, such as those relating to the evaluation of a 
patient’s financial resources, should not be maintained as 
a part of a patient’s medical record, but instead should 
be placed in a separate file. (See chapter 19 regarding 
incident reports and documentation of adverse events in 
the medical record.)

II. RESPONSIBILITY FOR THE MEDICAL 
RECORD

A. Creating the Record

Hospitals are required to maintain a medical record 
for “every individual evaluated or treated in the hospital” 
[42 C.F.R. Section 482.24]. If medical or psychiatric 
services are provided to a member of a patient’s family, 
the hospital should adopt policies and procedures for 
determining when a separate record will be created for the 
family member.

B. Who Owns the Record?

Title 22, California Code of Regulations, Sections 
70751(b) (which applies to general acute care hospitals) 
and 71551(b) (which applies to acute psychiatric 
hospitals) provide:

The medical record, including X-ray films, is the property 
of the hospital and is maintained for the benefit of the 
patient, the medical staff and the hospital. The hospital 
shall safeguard the information in the record against loss, 
defacement, tampering or use by unauthorized persons.

(See X. “Security of Health Information,” page 7.18, for 
more information about information security.)

Although the hospital owns the record, information from the 
patient’s medical record may be used or disclosed only as 
permitted by state and federal privacy laws. (See chapter 8 
for information about privacy laws.)

C. Falsifying the Record/Negligent Record 
Keeping

The law states that knowingly making or signing any 
certificate or other document that directly or indirectly 
relates to the practice of medicine or podiatry which falsely 
represents the existence or nonexistence of a state of 
facts constitutes unprofessional conduct [Business and 
Professions Code Section 2261] and may be grounds 
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for the imposition of criminal liability [Penal Code Section 
471.5]. (See B. “Altering, Modifying or Correcting the 
Medical Record,” page 7.11.) In addition, a physician’s 
failure to maintain adequate and accurate records relating 
to the provision of services to their patients constitutes 
unprofessional conduct [Business and Professions Code 
Section 2266].

III. CONTENTS OF THE MEDICAL RECORD

The patient’s medical record should contain sufficient 
detail and be organized in a way that allows a subsequent 
treating physician or other health care provider to 
understand the patient’s history and to provide effective 
care. The contents of the record must be legible to be 
useful, and only symbols and abbreviations that have 
been approved by the medical staff, and for which an 
explanatory legend is available, should be used (see 
G. “The Joint Commission,” page 7.10, regarding the use 
of abbreviations). The medical record must be accurate. 
Consequently, only those who are familiar with the patient’s 
care should be allowed to make entries in the record.

Federal law requires that the medical record contain 
information to justify admission and continued 
hospitalization, support the diagnosis, and describe the 
patient’s progress and response to medications and 
services. All patient medical record entries must be legible, 
complete, dated, timed, and authenticated (in written or 
electronic form) by the person responsible for providing or 
evaluating the service provided, consistent with hospital 
policies and procedures. [42 C.F.R. Section 482.24]

A. General Acute Care Hospital — Inpatient 
Service

State regulations (Title 22 of the California Code of 
Regulations) and federal regulations (the CoP for medical 
record services [42 C.F.R. Section 482.24]) impose a 
number of specific documentation requirements. The 
CoP (which applies to hospitals that receive Medicare or 
Medi-Cal reimbursement) specify that the medical record 
must contain sufficient information to justify admission 
and continued hospitalization, support the diagnosis, 
and describe the patient’s progress and response to 
medications and services. 

Title 22, California Code of Regulations, Section 70749 
establishes basic standards for the contents of general 
acute care hospital inpatient medical records. In addition, 
other provisions of Title 22 impose specific documentation 
requirements that apply in specific situations. Unless 
otherwise noted, the items listed below must be included 

in a patient’s medical record by Title 22, California Code of 
Regulations, Section 70749.  

1. Identification sheet, which must include, but not be 
limited to, the following:

a. Name of patient

b. Address on admission

c. Identification number (if applicable)

• Social Security

• Medicare

• Medi-Cal

d. Age

e. Sex

f. Marital status

g. Religion

h. Date of admission

i. Date of discharge

j. Name, address and telephone number of person 
or agency responsible for patient

k. Name of patient’s admitting physician (or other 
health care practitioner)

l. Initial diagnostic impression

m. Discharge or final diagnosis. The federal 
regulations require a discharge summary with 
outcome of hospitalization, disposition of case, 
provisions for follow-up care and a final diagnosis 
[42 C.F.R. Section 482.24(c)(4)(vii and viii)].

2. History and physical examination.

The federal regulations require, as appropriate, 
evidence of a physical examination, including a medical 
history, be completed and documented no more 
than 30 days before, or 24 hours after, admission 
or registration, but prior to surgery or a procedure 
requiring anesthesia. Where the medical history and 
physical examination were completed 30 days before 
admission or registration, there must be a medical 
record entry documenting an updated examination, 
including any changes in the patient’s medical 
condition, which must be completed and documented 
in the patient’s medical record within 24 hours after 
admission or registration, but prior to surgery or a 
procedure requiring anesthesia. [42 C.F.R. Section 
482.24(c)(4)(i)]

California licensing regulations require that every 
patient have a complete history and physical 
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examination performed immediately before or within 24 
hours after admission, providing the patient’s condition 
permits [Title 22, California Code of Regulations, 
Section 70717(d)].

NOTE: The question of who may complete the 
required medical history and physical examination 
depends upon: 

a. The practitioner’s licensure and scope of 
practice, and 

b. The hospital’s policies, including whether the 
practitioner is in a category authorized to perform 
them and has privileges to do so. 

3. Consultation reports.

4. Order sheet including medication, treatment and 
diet orders.

Title 22, California Code of Regulations, Section 
70263(g) states that drug orders must be made by a 
person lawfully authorized to prescribe or furnish and 
must include: 

a. The name of the drug; 

b. The dosage and the frequency of administration; 

c. The route of administration, if other than oral; and 

d. The date, time, and the signature of the prescriber 
or furnisher. 

Drug orders must be written or transmitted by the 
prescriber or furnisher, or given as a verbal order to 
a health care professional whose scope of licensure 
authorizes them to receive orders for medications. This 
regulation does not preclude the administration of 
aerosol drugs by respiratory therapists.

All verbal orders must be recorded promptly in the 
patient’s medical record, noting the name of the 
person giving the verbal order and the signature of the 
individual receiving the order. State law requires that 
the prescriber or furnisher must countersign the order 
within 48 hours (which may be shortened by hospital 
policy or medical staff rules and regulations) [Title 22, 
California Code of Regulations, Sections 70263(g) 
(general acute care hospitals) and 71233(g) (acute 
psychiatric hospitals)]. Business and Professions Code 
Section 4019 also permits the attending or covering 
physician to countersign. CDPH has stated that health 
facilities may request a program flexibility to use 
electronic means (such as facsimile, electronic records, 
etc.) to authenticate verbal orders within 48 hours.

Federal law [42 C.F.R. Section 482.24(c)] requires 
that all orders, including verbal orders, must be dated, 

timed, and authenticated promptly by the ordering 
practitioner or another practitioner who is responsible 
for the care of the patient only if such a practitioner is 
acting in accordance with state law, hospital policies, 
and medical staff bylaws, rules and regulations. CMS 
has emphasized that verbal orders must be used 
infrequently, must not be a common practice, and are 
not to be used for the convenience of the ordering 
practitioner. If a hospital permits another physician to 
cosign the verbal order of the ordering physician, this 
practice should be addressed in the hospital’s policy. 
The other physician’s signature indicates that he/she 
assumes responsibility for his/her colleague’s order 
as being complete, accurate and final [71 Fed. Reg. 
68678-68687 (Nov. 27, 2006)].

Title 22, California Code of Regulations, Section 
70263(h) provides that standing orders for drugs may 
be used for specified patients when authorized by 
a person licensed to prescribe. A copy of standing 
orders for a specific patient must be dated, promptly 
signed by the prescriber, and included in the patient’s 
medical record. These standing orders must:

a. Specify the circumstances under which the drug is 
to be administered.

b. Specify the types of medical conditions of patients 
for whom the standing orders are intended 
to apply.

c. Be initially approved by the pharmacy and 
therapeutics committee or its equivalent and be 
reviewed at least annually by that committee.

d. Be specific as to the drug, dosage, route and 
frequency of administration.

5. Progress notes including current or working diagnosis.

The federal regulations also require documentation 
of complications, hospital-acquired infections and 
unfavorable reactions to drugs and anesthesia [42 
C.F.R. Section 482.24(c)(4)(iv)].

6. Nurses’ notes which must include, but need not be 
limited to, the following:

a. Concise and accurate record of nursing 
care administered.

b. Record of pertinent observations of the 
patient, including psychosocial and physical 
manifestations, as well as incidents and unusual 
occurrences, and relevant nursing interpretation of 
such observations.

c. Name, dosage and time of administration 
of medications and treatment. The route of 
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administration and site of injection must be 
recorded if other than by oral administration.

d. Record of type of restraint and time of application 
and removal. Title 22, California Code of 
Regulations, Section 70749 states that the time of 
application and removal is not required for soft-tie 
restraints used for the support and protection 
of the patient. However, federal regulations 
governing restraints that apply to hospitals that 
participate in the Medicare or Medi-Cal programs 
do not contain this exception (see chapter 5 of 
CHA’s Mental Health Law manual regarding laws 
governing the use of restraints, including additional 
documentation requirements).

7. Dietician notes in which the dietician records 
observations and information pertinent to dietetic 
treatment. [Title 22, California Code of Regulations, 
Section 70273(i)(2)]

8. Vital sign sheet. 

Prior to Jan. 1, 2018, Health and Safety Code Section 
1254.7 required that a pain assessment be performed 
at the same time that vital signs were taken, and noted 
in the medical record in a manner consistent with other 
vital signs. As of Jan. 1, 2018, however, hospitals may 
assess pain in any manner appropriate to the patient, 
and document assessments in the medical record. 
Pain assessment is no longer required to be assessed 
every time vital signs are taken.

9. Reports of all laboratory tests performed.

Title 22, California Code of Regulations, Section 
70243(f)(7) requires that reports of all laboratory 
examinations be made a part of the patient’s medical 
record as soon as practical. An exception to this 
requirement exists for communicable disease tests 
performed without the patient’s consent when the 
patient refuses to learn the test results [Health and 
Safety Code Section 120262] (see D. “Testing in 
Instances of Occupational Exposure,” page 5.7).

10. Reports of all X-ray examinations performed.

Title 22, California Code of Regulations, Section 
70253(g) requires reports of radiological service 
examinations to be filed in the patient’s medical 
record and maintained in the radiology unit. (See also 

“Radiation Therapy and Imaging Studies,” page 7.9, 
for record keeping requirements pertaining to radiation 
therapy.)

11. Consent forms, when applicable.

12. Anesthesia record, including preoperative diagnosis, if 
anesthesia has been administered.

Title 22, California Code of Regulations, Section 
70233(a) requires documentation of: 

a. A pre-anesthesia evaluation of the patient by 
a licensed practitioner qualified to administer 
anesthesia in accordance with the practitioner’s 
scope of practice, including documentation 
of pertinent information relative to the choice 
of anesthesia and the surgical or obstetrical 
procedure anticipated; 

b. All events taking place during the induction of, 
maintenance of, and emergence from anesthesia, 
including the amount and duration of all anesthetic 
agents, other drugs, intravenous fluids, and blood 
or blood fractions administered to the patient; and 

c. Post-anesthetic visits, including at least one 
note describing the presence or absence of 
complications related to anesthesia.

In addition, prior to nonemergency surgery, the person 
responsible for administering anesthesia, or the general 
surgeon if a general anesthetic will not be administered, 
must ascertain that the following appears in the 
patient’s medical record:

a. An interval medical history and physical 
examination performed and recorded within the 
previous 24 hours.

b. Appropriate screening tests, based on the needs 
of the patient, accomplished and recorded within 
72 hours prior to surgery.

c. Written informed consent for the contemplated 
surgical procedure [Title 22, California Code of 
Regulations, Section 70223(d)(3)].

13. Operative report, including preoperative and 
postoperative diagnoses, description of findings, 
technique used, and tissue removed or altered, if 
surgery was performed.

14. Pathology report, if tissue or body fluid was removed.

All anatomical parts, tissues and foreign objects 
removed from within a patient’s body must be 
delivered to the pathologist designated by the 
hospital, who must file a report of his or her findings 
in the patient’s medical record [Title 22, California 
Code of Regulations, Section 70223(g)]. Tissue 
specimens must be examined by a pathologist, and 
the pathologist’s report must be placed in the patient’s 
medical record [Title 22, California Code of Regulations, 
Section 70243(g)].
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15. Labor record, if applicable.

16. Delivery record, if applicable.

17. A discharge summary which briefly recapitulates 
the significant findings and events of the patient’s 
hospitalization, the patient’s condition on discharge, 
and the recommendations and arrangements for 
future care.

18. Title 22, California Code of Regulations, Section 
70577, which applies to the psychiatric unit of 
a general hospital, adds the following record 
keeping requirements:

a. Reports of all medical examinations must be filed 
in the patient’s record [Title 22, California Code of 
Regulations, Section 70577(d)(2)].

b. In relation to the therapeutic activity program, 
individual evaluation and treatment plans which 
are correlated with the total therapeutic program 
must be developed and recorded for each patient 
[Title 22, California Code of Regulations, Section 
70577(g)(2)].

c. The medical records of all patients admitted 
to the psychiatric unit must contain a legal 
authorization for admission [Title 22, California 
Code of Regulations, Section 70577(i)]. (See 
chapter 15 regarding legal authorization for 
admitting psychiatric patients, both voluntarily and 
involuntarily.)

d. Appropriate documentation is required whenever 
a patient is placed in restraint (including seclusion) 
[Title 22, California Code of Regulations, Section 
70577(j)]. This includes a written health care 
practitioner’s order stating the reason for 
restraint and the type of restraint used, the 
time of application and removal, and a record 
of observation of a restrained patient every 15 
minutes. (See chapter 5 of CHA’s Mental Health 
Law manual regarding laws governing the use of 
restraints, including documentation requirements.)

e. Any denial of patient rights and the reasons 
therefore must be recorded in the patient’s 
chart [Title 22, California Code of Regulations, 
Section 70577(k)(2)]. (See G. “Denial of Patient 
Rights,” page 16.4 , regarding the denial of 
patients’ rights.)

B. General Acute Care Hospital — Outpatient 
Service

Title 22, California Code of Regulations, Section 70527(d) 
establishes the basic requirements for the contents of a 
general acute care hospital’s outpatient service record. 
The regulation states that “[a] medical record shall be 
maintained for each patient receiving care in the outpatient 
service.”

An “outpatient” is defined as “a person who has been 
registered or accepted for care but not formally admitted 
as an inpatient and who does not remain over 24 hours,” 
and includes a person who receives diagnostic, therapeutic, 
or preventive health services, or who is under observation 
or treatment for illness, injury or care during and after 
pregnancy [Title 22, California Code of Regulations, Section 
70053(a)]. The definition of outpatient is very broad and 
appears to even include persons who come to the hospital 
solely for the purpose of having a laboratory sample drawn 
or leaving a sample that will be analyzed by the laboratory. 

Arguably, an outpatient does not encompass situations 
in which samples or specimens are sent to the laboratory 
from a physician’s office, a clinic or a similar facility. 
However, as discussed in E. “Other Services,” page 7.9, 
certain records must be maintained for all laboratory work 
performed in the hospital, including such referral work, and 
the hospital must establish appropriate mechanisms for 
retrieving such records should the person later be admitted 
as an inpatient, outpatient or emergency patient.

The hospital should establish appropriate policies and 
procedures to ensure that a medical record is established 
for each person who receives outpatient services. Title 
22, California Code of Regulations, Section 70527(d) 
states that the completed medical record must include the 
following, if applicable:

1. Identification sheet, which must include, but not be 
limited to, the following patient information:

a. Name of patient

b. Address

c. Identification number (if applicable)

• Hospital number

• Social Security

• Medicare

• Medi-Cal

d. Age

e. Sex

f. Marital status
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g. Religious preference

h. Date and time of arrival

i. Date and time of departure

j. Name, address and telephone number of person 
or agency responsible for the patient

k. Initial diagnostic impression 

l. Discharge or final diagnosis (see paragraph m on 
page 7.2)

2. Medical history, including:

a. Immunization record

b. Screening tests

c. Allergy record

d. Nutritional evaluation

e. Neonatal history for pediatric patients

3. Physical examination report. 

4. Consultation reports.

5. Clinical notes, including dates and times of visits.

6. Treatment and instructions, including:

a. Notations of prescriptions written (see paragraph 4 
on page 7.3 about record keeping requirements 
for drug orders)

b. Diet instructions, if applicable

c. Self-care instructions

7. Reports of all laboratory tests performed.

Title 22, California Code of Regulations, Section 
70243(f)(7) requires that reports of all laboratory 
examinations be made a part of the patient’s record 
as soon as practical. An exception to this requirement 
exists for communicable disease tests performed 
without the patient’s consent when the patient refuses 
to learn the test results [Health and Safety Code 
Section 120262] (see D. “Testing in Instances of 
Occupational Exposure,” page 5.7).

8. Reports of all X-ray examinations performed.

Title 22, California Code of Regulations, Section 
70253(g) requires reports of radiological service 
examinations to be filed in the patient’s medical 
record and maintained in the radiology unit. (See also 

“Radiation Therapy and Imaging Studies,” page 7.9, 
for record keeping requirements pertaining to radiation 
therapy.)

9. Written record of preoperative and 
postoperative instructions.

10. Operative report on outpatient surgery, including 
preoperative and postoperative diagnosis, description 
of findings, techniques used and tissue removed or 
altered, if appropriate.

11. Anesthesia record, including preoperative diagnosis, if 
anesthesia is administered.

12. Pathology report, if tissue or body fluid was removed.

13. Clinical data from other providers.

14. Referral information from other agencies.

15. All consent forms.

C. Acute Psychiatric Hospital

Both Title 22 of the California Code of Regulations and the 
federal Medicare CoP for psychiatric hospitals [42 C.F.R. 
Section 482.61] contain requirements pertaining to the 
contents of psychiatric patient medical records. Title 22 
imposes additional documentation requirements that apply 
in certain situations. Unless noted otherwise, the items 
discussed below are required by Title 22, California Code of 
Regulations, Section 71549.  

1. Identification sheet, which must include, but not be 
limited to, the following patient information:

a. Name of patient

b. Address on admission

c. Identification number (if applicable)

• Hospital number

• Social Security

• Medicare

• Medi-Cal

d. Age

e. Sex

f. Marital status

g. Legal status

h. Religion

i. Date of admission

j. Date of discharge

k. Name, address, and telephone number of person 
or agency responsible for the patient

l. Name of the medical staff member responsible for 
the patient’s care
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m. Initial diagnostic impression. The federal 
regulations require that a provisional or admitting 
diagnosis be made for every patient at the time of 
admission and include the diagnosis of intercurrent 
diseases as well as the psychiatric diagnoses [42 
C.F.R. Section 482.61(a)(2)].

n. Discharge or final diagnosis

o. Disposition

2. Psychiatric history and physical examination.

a. Title 22, California Code of Regulations, Section 
71517(c) states that within 24 hours after 
admission, or immediately before, every patient 
must have a complete history and physical 
examination and psychiatric evaluation performed 
by persons lawfully authorized by their respective 
practice acts to perform such examinations, 
providing the condition of the patient permits such 
examination or evaluation. Each patient must have 
a complete psychological evaluation performed by 
a physician or clinical psychologist.

b. The federal regulations require that the psychiatric 
evaluation, including a medical history, contain 
a record of mental status and note the onset of 
illness, the circumstances leading to admission, 
attitudes, behavior, estimate of intellectual 
functioning, memory functioning, orientation, and 
an inventory of the patient’s assets in descriptive, 
not interpretive, fashion. The psychiatric evaluation 
must be completed within 60 hours of admission. 
The federal regulations require that the reasons for 
admission be clearly documented as stated by the 
patient and/or others significantly involved. The 
federal regulations also require that a complete 
neurological examination be recorded at the time 
of the admission physical examination, when 
indicated. In addition, each patient must have 
an individual comprehensive treatment plan. 
[42 C.F.R. Section 482.61] The required elements 
of the plan are described in the regulation.

3. Legal authorization for admission. (See chapter 15 
regarding legal authorization for admitting psychiatric 
patients, both voluntarily and involuntarily.)

4. Consultation reports, including neurologic examinations.

5. Order sheet, including medication, treatment, diet and 
restraint orders.

a. Title 22, California Code of Regulations, Section 
71233(g) requires that drug orders contain certain 
information. (See paragraph 4. on page 7.3 
about requirements for documenting drug orders. 

However, unlike in general acute care hospitals, in 
an acute psychiatric hospital, a verbal order for 
drugs must be given only to a registered nurse or 
licensed pharmacist. See also XII. “Antipsychotic 
Medications,” page 5.29 about requirements for 
consent to antipsychotic drugs.)

b. A written order of the health care practitioner is 
required whenever a patient is placed in restraint 
(including seclusion). The order must include the 
reason for restraint (and in this regard, it should 
be noted that restraint may be used only when 
alternative methods are not sufficient to protect 
the patient or others) and the type of restraint 
used. [Title 22, California Code of Regulations, 
Section 71545(a) and (b)]. (See chapter 5 of 
CHA’s Mental Health Law manual regarding laws 
governing the use of restraints, including additional 
documentation requirements.)

The type of restraint, time of application and removal, 
and observation of the patient also must be recorded 
in the patient’s medical record. (See paragraph 8d, 
page 7.8.)

6. Treatment plan.

The federal regulations require that each patient have 
an individual comprehensive treatment plan based on 
an inventory of the patient’s strengths and disabilities. 
The written plan must include a substantiated 
diagnosis, short-term and long-term goals, the specific 
treatment modalities used, the responsibilities of 
each member of the treatment team, and adequate 
documentation to justify the diagnosis, treatment and 
rehabilitation activities carried out [42 C.F.R. Section 
482.61(c)(1)].

7. Progress notes, including current or working diagnosis, 
the comments of others regarding the patient and the 
patient’s comments.

The psychiatric rehabilitative activities services 
therapists (e.g., occupational, music, art, dance and 
recreation therapists) must enter signed progress 
notes in the patient’s record at least weekly and write 
a summary note upon completion of the treatment 
program [Title 22, California Code of Regulations, 
Section 71223(e)].

The federal regulations require that the treatment 
received by the patient be documented in such a 
way as to assure that all active therapeutic efforts are 
included [42 C.F.R. Section 482.61(c)(2)].

The federal regulations also require that progress notes 
be recorded by the physician, nurse, social worker, 
and, when appropriate, others significantly involved in 
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active treatment modalities. The frequency with which 
progress notes should be made should be determined 
by the condition of the patient, but should be recorded 
at least weekly for the first two months and at least 
once a month thereafter. The progress notes must 
contain recommendations for revisions in the treatment 
plan as indicated, as well as a precise assessment of 
the patient’s progress in accordance with the original or 
revised treatment plan. [42 C.F.R. Section 482.61(d)]

8. Nurses’ notes which must include, but need not be 
limited to, the following:

a. Concise and accurate record of nursing 
care provided.

b. Record of pertinent observations of the patient 
and the response to treatment.

c. Name, dosage, and time of administration 
of medications and treatment. Route of 
administration and site of injection must be 
recorded, if other than by oral administration.

d. Record of type of restraint, and the time of 
application and removal. In addition, “patients 
in restraint by seclusion or mechanical means” 
must be observed at intervals not greater than 
15 minutes and compliance with this requirement 
must be specifically noted in the patient’s record 
[Title 22, California Code of Regulations, Section 
71545]. (See chapter 5 of CHA’s Mental Health 
Law manual regarding the laws governing the 
use of restraints, including documentation 
requirements.)

9. Social service records, including reports of interviews 
with patients, family members, and others, that provide 
an assessment of home plans and family attitudes, and 
community resource contacts as well as social history 
[42 C.F.R. Section 482.61(a)(4)].

10. Dietician’s notes that record observations and 
information pertinent to the patient’s dietetic treatment 
[Title 22, California Code of Regulations, Section 
71243(i)(2)].

11. Vital sign sheet, including weight record. Prior to Jan. 1, 
2018, Health and Safety Code Section 1254.7 required 
that a pain assessment be performed at the same time 
that vital signs were taken, and noted in the medical 
record in a manner consistent with other vital signs. As 
of Jan. 1, 2018, however, hospitals may assess pain in 
any manner appropriate to the patient, and document 
assessments in the medical record. Pain assessment 
is no longer required to be assessed every time vital 
signs are taken.

12. Reports of all laboratory tests performed (see 
comments in paragraph 7 on page 7.6).

13. Reports of all X-ray examinations performed (see 
comments in paragraph 8 on page 7.6).

14. Consent forms, when applicable.

15. Documentation concerning the denial of any patient 
right and the reason therefore. [Title 22, California 
Code of Regulations, Section 71507] (See G. “Denial 
of Patient Rights,” page 16.4, about requirements 
pertaining to the denial of patients’ rights.)

16. Anesthesia record, including preoperative diagnosis, if 
anesthesia has been administered (see comments in 
paragraph 11 on page 7.6).

17. Operative report, if surgery was performed, including 
preoperative and postoperative diagnosis, description 
of findings, technique used and tissue removed 
or altered.

18. Pathological report, if tissue or body fluid was removed 
(see comments in paragraph 12 on page 7.6).

19. Labor record, if applicable.

20. Delivery record, if applicable.

21. A discharge summary, which briefly recapitulates 
the significant findings and events of the patient’s 
hospitalization, his or her condition on discharge, and 
the recommendation and arrangements for future care.

D. Emergency Service Record and Log

Title 22, California Code of Regulations requires hospitals 
with Basic Emergency Medical Services, Comprehensive 
Emergency Medical Services and Standby Emergency 
Medical Services to maintain medical records and an 
emergency room log. Sections 70413, 70453 and 70651 
require that:

Medical records shall be maintained on all patients 
presenting themselves for emergency medical care. 
These shall become part of the patient’s medical record. 
Past hospital records shall be available to the emergency 
medical service.

An emergency room log must be maintained and contain 
at least the following information about each patient: name, 
date, time and means of arrival, age, sex, record number, 
nature of complaint, disposition and time of departure. The 
names of those dead on arrival must also be entered in 
the log.

The Emergency Medical Treatment and Labor Act (EMTALA) 
also requires certain documentation. (See chapter 12 about 
these requirements.) 
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LOG OF PATIENTS EXPERIENCING HOMELESSNESS

A new state law requires hospitals, starting July 1, 2019, to 
keep a log of patients experiencing homelessness [Health 
and Safety Code Section 1262.5(q)]. Specifically, the law 
states that each hospital must “maintain a log of homeless 
patients discharged and the destinations to which they 
were released after discharge.”  

Hospitals may keep the log in any form or format they 
desire. If it is combined with the emergency department 
log, be sure it also includes homeless patients who were 
admitted through the hospital other than through the 
emergency department. 

For purposes of this law, “homeless patient” means an 
individual who:

1. Lacks a fixed and regular nighttime residence, or 

2. Has a primary nighttime residence that is a supervised 
publicly or privately operated shelter designed to 
provide temporary living accommodations, or 

3. Resides in a public or private place that was not 
designed to provide temporary living accommodations 
or to be used as a sleeping accommodation for 
human beings.

The purpose of the log is to enable a surveyor from the 
California Department of Public Health to quickly identify 
homeless patients the hospital has seen, so that their 
medical records can be pulled and examined to determine 
whether the hospital complied with the homeless patient 
discharge planning law. The hospital must maintain 
evidence of completion of the homeless patient discharge 
protocol, either in the log or in the patient’s medical record.

E. Other Services

OCCUPATIONAL AND PHYSICAL THERAPY

Title 22, California Code of Regulations requires 
documentation of therapy services in the medical record. 
Section 70517(e) requires that “signed notes shall be 
entered into each record each time (an) occupational 
therapy service has been performed,” and Section 70517(f) 
requires occupational therapy progress notes to be “written 
and signed at least weekly by the occupational therapist 
and summarized upon completion of the treatment 
program.” Section 70557(e) and (f) impose identical 
requirements for physical therapy service notes. Section 
70631(d) requires that “when the patient receives social 
service appropriate entries and progress notes shall be 
included in the patient’s medical record.”

RADIATION THERAPY AND IMAGING STUDIES

If a patient receives radiation therapy, his or her record 
must contain documentation of the initial evaluation, 
treatment plan, dosimetry, and clinical, technical, and 
follow-up notes [Title 22, California Code of Regulations, 
Section 70587(e)].

The dose of radiation must be recorded in the patient’s 
medical record for every diagnostic computed tomography 
(CT) study produced during a CT examination. (The dose 
need not be recorded for CT studies used for therapeutic 
radiation treatment planning or delivery or for calculating 
attenuation coefficients for nuclear medication studies.) 

For purposes of this law, “dose of radiation” is defined as 
one of the following:

1. The CT index volume (CTDI vol) and dose length 
product (DLP), as defined by the International 
Electrotechnical Commission and recognized by the 
federal Food and Drug Administration.

2. The dose unit as recommended by the American 
Association of Physicists in Medicine.

The facility conducting the study may electronically send 
each CT study and protocol page that lists the technical 
factors and dose of radiation to the electronic picture 
archiving and communications system.

The interpretive report of a diagnostic CT study must 
include the dose of radiation by either recording the dose 
within the patient’s report or attaching the protocol page 
that includes the dose of radiation to the report.

These requirements apply only to CT systems capable of 
calculating and displaying the dose.

[Health and Safety Code Section 115111]

RESPIRATORY THERAPY AND DIAGNOSTIC STUDIES

Orders

If a patient receives respiratory care services, his or her 
record must contain appropriate orders from a person 
lawfully authorized to give such orders that specify the 
type, frequency of treatment, dose and type of medication, 
appropriate dilution ratios, and which diagnostic 
procedures are requested [Title 22, California Code of 
Regulations, Section 70617(d)]. A copy of the order must 
be maintained not only in the patient’s medical record, but 
also within the respiratory care files [Title 22, California 
Code of Regulations, Section 70617(e)]. 
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Reports of Studies and Procedures 

The patient’s record must contain documentation of any 
respiratory care diagnostic study that is performed and 
treatment modality that is received. The documentation 
must specify the type of diagnostic or therapeutic 
procedures performed, the dates and times of their 
occurrence, and their effects, including any adverse 
reactions [Title 22, California Code of Regulations, Section 
70617(f)].

F. Reports From Other Health Care Facilities and 
Providers

At times, a hospital will receive information about a 
patient’s prior medical history or treatment from an outside 
provider. Hospitals should have a policy about when this 
information will be made a part of the medical record. 
Hospitals should be aware that Information received from 
a federally-assisted substance use disorder program 
may not be redisclosed except in conformance with strict 
federal regulations. If information from a federally-assisted 
substance use disorder program is incorporated into a 
hospital medical record, the hospital should flag it so that 
it is not disclosed inadvertently when other parts of the 
medical record are disclosed. CHA’s California Health 
Information Privacy Manual contains a thorough discussion 
of special substance use disorder privacy regulations.

G. The Joint Commission 

The “Information Management” section of the 
Comprehensive Accreditation Manual for Hospitals, 
published by The Joint Commission, contains specific 
standards for medical records and appropriate 
documentation policies. Hospitals that are accredited by 
The Joint Commission — or want to be — should review 
these standards.

ABBREVIATIONS

In 2001, The Joint Commission issued a Sentinel Event 
Alert on the subject of medical abbreviations. A year later, it 
approved a National Patient Safety Goal (NPSG) requiring 
accredited organizations to develop and implement a list 
of abbreviations that may not be used in the organization’s 
documents and records. In 2004, The Joint Commission 
created its “do not use” list of abbreviations as part 
of the requirements for meeting that goal. In 2010, 
NPSG.02.02.01 was integrated into the Information 
Management standards as elements of performance 2 
and 3 under IM.02.02.0. (See www.jointcommission.org/
facts_about_the_official_/ for more information.)

H. Telemedicine/Telehealth

The California Legislature has expressed its intent that 
all medical information transmitted during the delivery of 
health care via telemedicine become part of the patient’s 
medical record maintained by a licensed health care 
provider [Health and Safety Code Section 123149.5(a)]. 

In addition, a health care provider at the originating site 
must inform the patient that telehealth may be used and 
obtain verbal or written consent from the patient for this 
use. The consent must be documented in the patient’s 
medical record. [Business and Professions Code Section 
2290.5] (See XIX. “Telemedicine/Telehealth,” page 5.47, for 
more information about consent for telehealth services.)

I. Incident Reports and Notifications

Incident reports and notification forms should not be filed in 
the patient’s medical record, but the patient’s record should 
contain information concerning the underlying facts of the 
incident insofar as such facts are relevant to the patient’s 
treatment. (See chapter 19 for more information about 
incident reports.)

IV. COMPLETION OF THE MEDICAL RECORD

A. Timely Completion

Entries should be made as soon as possible after 
clinical events occur, to ensure accuracy and to provide 
information relevant to the patient’s continuing care.

Title 22, California Code of Regulations, Sections 
70751(g) (which applies to general acute care hospitals) 
and 71551(g) (which applies to acute psychiatric 
hospitals) provide:

Medical records shall be completed promptly and 
authenticated or signed by a licensed health care 
practitioner acting within the scope of his or her 
professional licensure within two weeks following the 
patient’s discharge. 

Federal regulations require that medical records be 
completed within 30 days following discharge [42 C.F.R. 
482.24(c)(4)(viii)]. However, as noted above, state law 
requires that this be done within two weeks.

Records of each service provided by nonphysician medical 
practicioners must be countersigned by the supervising 
physician to the extent required by applicable professional 
licensing laws, if the patient is a Medi-Cal recipient [Title 22, 
California Code of Regulations, Sections 51170 and 51476].

http://www.jointcommission.org/facts_about_the_official_/
http://www.jointcommission.org/facts_about_the_official_/
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FAILURE OF PHYSICIAN TO COMPLY

In a Dec. 9, 1975 opinion, the California Attorney General’s 
Office concluded that:

[F]ailure or refusal by a physician to complete or maintain 
hospital patient records when requested to do so by 
the hospital can subject the physician to a charge 
of unprofessional conduct under the State Medical 
Practice Act.

[58 Ops.Cal.Atty.Gen. 894 (1975)]

In addition, Business and Professions Code Section 
2266 states that the failure of a physician and surgeon 
to maintain adequate and accurate records relating to 
the provision of services to their patients constitutes 
unprofessional conduct.

B. Altering, Modifying or Correcting the Medical 
Record

If it is necessary to correct an entry in a patient’s 
paper-based medical record, the preferred method is 
for the employee or medical staff member to line out the 
incorrect data with a single line in ink, leaving the original 
writing legible. The person should note the reason for 
the change, the date of striking, and sign the note. The 
correction or amendment of the medical record should 
never involve erasure or obliteration of the material that 
is corrected. Any change, correction or deletion in an 
electronic medical record must be done in a way that 
records the initial entry, the change, the date and time of 
the change and the person making the change [Civil Code 
Section 56.101].

Notes and entries in the medical record should always 
include the date and time they were made. Thus the date 
and time of an entry reflecting a correction should be 
the date and time the correction was made, not the date 
the error was made, and appropriate cross-referencing 
should be placed in the record when necessary to explain 
a correction.

A patient has the right to request a correction or revision to 
the medical record. However, the health care provider need 
not make the requested change. (See CHA’s California 
Health Information Privacy Manual for detailed information 
about patients rights with respect to their medical 
information.)

PENALTIES FOR FRAUDULENT ALTERATIONS 

Liability and penalties may be imposed if a record is altered 
or modified in order to create a false record.

Penal Code Section 471.5 provides that:

Any person who alters or modifies the medical record 
of any person, with fraudulent intent, or who, with 
fraudulent intent, creates any false medical record, is 
guilty of a misdemeanor.

Business and Professions Code Section 2262 further 
specifies that:

Altering or modifying the medical record of any 
person, with fraudulent intent, or creating any false 
medical record, with fraudulent intent, constitutes 
unprofessional conduct.

In addition to any other disciplinary action, the Medical 
Board of California or the California Board of Podiatric 
Medicine may impose a civil penalty of $500 for a violation 
of this law by its licensees.

V. RETENTION OF THE MEDICAL RECORD

A. Establishing Hospital Policy

Hospitals must establish a written policy governing the 
retention of medical records. In establishing such policy, the 
hospital should refer to CHA’s Record and Data Retention 
Schedule, which addresses the considerations that should 
be taken into account. These include the minimum time 
requirements for retention mandated by hospital licensing 
regulations, the time period in which a lawsuit can be filed 
for professional negligence (malpractice), and the retention 
periods mandated by Medicare and Medi-Cal laws, as 
well as the frequency of use of a record, space constraints 
faced by the hospital, and historical or research use of the 
record. The policy should also address legal holds.

An evaluation of these factors may persuade the individual 
hospital and its legal counsel to establish a retention period 
which is longer than that strictly mandated by law.

In the following discussion, key legal considerations are 
noted. The hospital should also consult the Record and 
Data Retention Schedule before adopting a final policy.

B. Medi-Cal Record Retention Requirements

State law, effective Jan. 1, 2018, requires hospitals and 
other providers of health care services rendered under 
Medi-Cal or any other Department of Health Care Services 
program to keep records for at least 10 years. Specifically, 
AB 1688 (Chapter 511, Stats. 2017) requires the following 
records be kept for 10 years:

1. Billings.

2. Treatment authorization requests.
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3. Copies of remittance advices which accompany 
reimbursement to providers for services/supplies 
provided to beneficiaries.

4. Individual ledger accounts reflecting credit and debit 
balances for each beneficiary.

5. Copies of original purchase invoices for medication, 
appliances, assistive devices, written requests for 
laboratory testing and all reports of test results, and 
drugs ordered for or supplied to beneficiaries.

6. Book records of receipts and disbursements by 
the provider.

7. All medical records (including identification of the 
person rendering services), service reports, and orders 
prescribing treatment plans.

8. Records of medications, drugs, assistive devices, 
or appliances prescribed, ordered for, or furnished 
to beneficiaries.

9. Records of providers of psychiatric and psychological 
services must retain patient logs, appointment books 
or similar documents showing the date and time 
allotted for appointment of each patient or group of 
patients, and the time actually spent with the patients.

10. Employment records including shifts, schedules and 
payroll records of employees.

11. Records of receipts and disbursements of personal 
funds of beneficiaries held in trust by the provider, 
if any.

These records must be kept starting from the date the 
record was created and running for 10 years from the 
final date of the contract period between the plan and the 
provider (for managed care enrollees), from the date of 
completion of any audit, or from the date the service was 
rendered, whichever is later. 

[Welfare and Institutions Code Section 14124.1; Title 22, 
California Code of Regulations, Section 51476]

C. Retention of the Medical Record Under 
Licensing Regulations

Title 22, California Code of Regulations, Sections 70751 
(which applies to general acute care hospitals) and 71551 
(which applies to acute psychiatric hospitals) establish the 
following minimum standards:

1. Records must be kept on all patients admitted or 
accepted for treatment. All required records, either as 
originals or accurate reproductions of the contents of 
such originals, must be maintained in such form as 
to be legible and readily available upon the request 

of the admitting licensed health care practitioner; 
the nonphysician granted privileges pursuant to Title 
22, California Code of Regulations, Section 70706.1 
(which pertains to granting privileges to registered 
nurses in accordance with the Interdisciplinary Practice 
Committee regulations, and to physician’s assistants); 
the hospital or its medical staff or any authorized 
officer, agent, or employee of either; authorized 
representatives of the California Department of Public 
Health (CDPH); or any other person authorized by law 
to make such a request.

2. Patient records, including X-ray films or reproductions 
thereof, must be preserved safely for a minimum of 
seven years following discharge of the patient, except 
that the records of unemancipated minors must be 
kept at least one year after such minor has reached 
the age of 18 years and, in any case, not less than 
seven years.

3. If a hospital ceases operation, CDPH must be informed 
within 48 hours of the arrangements made for safe 
preservation of patients’ records for the time periods 
required by the regulations.

4. If ownership of a licensed hospital changes, both the 
previous licensee and the new licensee must, prior to 
the change of ownership, provide CDPH with written 
documentation that:

a. The new licensee will have custody of the patients’ 
records upon transfer of the hospital and that the 
records are available to both the new and former 
licensees and other authorized persons; or

b. Arrangements have been made for the 
preservation of patients’ records, for the period 
of time required by the regulations, and that the 
records are available to both the new and former 
licensees and other authorized persons.

D. Records Not Required by Licensing 
Regulations: Test Results, Tracings and 
Recordings

Providers regularly accumulate the results of diagnostic 
tests performed upon patients, including radiological 
studies, laboratory analyses, and tracings and recordings of 
various kinds. Most will be the subject of an interpretation 
or report.

California regulations require most types of health facilities 
to place reports of test results in medical records [Title 22, 
California Code of Regulations, Sections 70749(a)(8) and 
(9) (general acute care hospitals), 71549(a)(10) and (11) 
(acute psychiatric hospitals), 72547(a)(7) and (8) (skilled 
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nursing facilities), 73547(a)(8) and (9) (intermediate care 
facilities) and 77141(a) (19), (20) and (21) (psychiatric health 
facilities)]. Accordingly, reports of all diagnostic test results 
and clinical laboratory test results must be kept as long as 
the medical record.

IMAGING STUDIES

Under the regulations governing the licensure of general 
acute care hospitals and acute psychiatric hospitals, 

“X-ray films or reproduction thereof” must be preserved 
for at least seven years after discharge, or one year after 
a minor reaches the age of 18 (but not less than seven 
years) [Title 22, California Code of Regulations, Sections 
70751(c) (general acute care hospitals) and 71551(c) (acute 
psychiatric hospitals)]. Similarly, skilled nursing facilities, 
intermediate care facilities and primary care clinics are 
required to keep all “exposed X-ray film” for seven years 
[Title 22, California Code of Regulations, Sections 72543(a) 
(skilled nursing facilities), 73543(a) (intermediate care 
facilities) and 75055(a) (primary care clinics)]. Although 
the law is not clear, CT and MRI studies probably should 
be included within the definition of “X-ray films,” and 
accordingly saved for the prescribed period. Whether 
radiological studies are kept for a longer period will depend 
on the same considerations discussed in the Record and 
Data Retention Schedule.

CLINICAL LABORATORY TEST RESULTS

There are specific federal and state laws covering retention 
of laboratory test results by clinical laboratories [42 C.F.R. 
Section 493.1105; Business and Professions Code 
Section 1265(j)]. These regulations apply to freestanding 
laboratories and laboratories situated in hospitals. The 
laws require laboratories to retain certain information for 
minimum periods of time, ranging from two to 10 years. 
These time periods are described in the Record and Data 
Retention Schedule.

When a hospital patient is tested at a hospital laboratory, 
test results will be placed in the patient’s hospital medical 
record where it will be subject to the longer medical 
record retention periods. A hospital laboratory, therefore, 
can dispose of information concerning inpatients and 
outpatients as soon as the minimum legal periods pass.

The situation is different, however, with information 
concerning individuals who are tested at freestanding 
laboratories or are referred to a hospital laboratory just to 
be tested or when just the specimen goes to the hospital 
laboratory. These patients have no separate medical record 
on the premises. Therefore, the laboratory should consider 
keeping its records for a period longer than the minimum 
prescribed by the law. 

TRACINGS AND RECORDINGS

There are no laws requiring a minimum retention period 
for tracings or recordings like EKGs, EEGs, EMGs or 
videotapes of diagnostic tests (for example, arthroscopes). 
Depending on the test involved, these materials can 
be quite bulky. Accordingly, it makes sense to have the 
responsible physician identify the portions that demonstrate 
significant or unusual results. The provider should keep 
those portions for as long as it keeps the medical record. 
The remainder, which most likely would include most of the 
tracings or recordings, could be disposed of as soon as 
the patient is discharged or the treatment is complete. If an 
adverse event takes place, however, the provider may wish 
to retain the entire tracing or recording.

FETAL HEART MONITOR STRIPS

Hospitals may wish to retain in the medical record just 
those portions of the fetal heart monitor strips chosen by 
the physician. Alternatively, hospitals may choose to retain 
these tracings in their entirety for at least 10 years, or 
even 25 years. The latter options make it more likely that 
full monitoring records will be available during the period 
allowed by the statute of limitations for minors to bring suit. 

E. Other Considerations Regarding Medical 
Record Retention

MEDICAL MALPRACTICE ACTION

In California, a medical malpractice lawsuit (also known 
as a professional negligence action) must be brought 
within three years after the date of injury, or one year after 
the patient discovers, or through the use of reasonable 
diligence should have discovered, the injury, whichever 
occurs first. Minors have three years to bring a lawsuit, 
but a minor under the age of six years has three years or 
until the eighth birthday, whichever is later. The applicable 
time period is indefinite in cases of fraud, intentional 
concealment, or the presence of a foreign body that has no 
therapeutic or diagnostic purpose. [Code of Civil Procedure 
Section 340.5]

It is important to note that California courts have interpreted 
the medical malpractice statute of limitations fairly leniently 
in favor of the patient, and allowed actions to be brought 
many years after the medical care at issue was provided.

As discussed in the Record and Data Retention Schedule, 
a record retention policy must take into account the 
likelihood of civil litigation. The hospital’s record retention 
policy should establish a time period consistent with the 
likelihood of litigation to reduce the possibility that a record 
will not be available if a claim is made.
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PERSONAL INJURY ACTION

In California, a personal injury lawsuit must be brought 
within two years [Code of Civil Procedure Section 335.1]. 
This type of lawsuit includes slip-and-fall injuries on hospital 
premises, car accidents by employees in hospital-owned 
vehicles, etc.

BREACH OF CONTRACT ACTION

In California, a lawsuit for breach of contract must be 
brought within four years if the contract is evidenced by 
writing [Code of Civil Procedure Section 337]. This does not 
mean that the contract must be a formal, written contract 
signed by both parties. It means that there must be some 
written evidence (a letter, email, purchase order, etc.) 
regarding the contract. If the contract is not evidenced by 
writing, the statute of limitations is two years [Code of Civil 
Procedure Section 339].

ACCREDITATION REQUIREMENTS

Hospitals and other health care providers should review all 
relevant accreditation requirements to determine whether 
they contain any record retention obligations. If they do, the 
providers’ policies and procedures should be reviewed and 
revised as necessary to maintain compliance. 

The Joint Commission generally requires that hospitals 
determine appropriate records retention periods based on 
applicable laws, as well as anticipated uses for patient care, 
legal, research, operational and educational purposes.

CONTRACTS AND GRANTS

Health care providers should carefully review their contracts 
and grants to determine whether they contain any record 
retention obligations. If they do, the providers’ policies and 
procedures should be reviewed and revised as necessary 
to maintain compliance with the contractual obligation.

FEDERAL FRAUD AND ABUSE ACTIONS

A retention period of at least ten years of all records related 
to Medicare and Medi-Cal billing is required to ensure 
compliance with both state and federal law [42 C.F.R. 
Section 482.24(b)(1); Welfare and Institutions Code Section 
14124.1; and Title 22, California Code of Regulations, 
Section 51476]. 

However, the federal government must bring an action 
against a health care provider for civil monetary penalties 
within six years from the date on which the claim at issue 
was presented, the request for payment was made, or 
the incident occurred [42 C.F.R. Section 1003.1570]. The 
statute of limitations for False Claims Act suits is also six 
years after the violation was committed (or within three 

years after the date when material facts were known or 
should have been known by the government, but in no 
case later than 10 years after the violation was committed) 
[31 U.S.C. Sections 3729 and 3731]. 

Health care providers should be aware that there are many 
different statutes under which the federal government 
may bring a lawsuit, and each has its own limitations 
period — for example, criminal fraud, mail fraud, wire fraud, 
racketeering, etc. (see, for example, 18 U.S.C. Sections 
1031 and 3282). There are circumstances under which 
the government may bring a lawsuit after more than six 
years have elapsed. Legal counsel should be consulted if 
questions arise with respect to fraud and abuse statutes 
of limitations.

OTHER

The federal government has adopted a 10-year record 
retention period for many health programs. Federal 
regulations governing the Medicaid (Medi-Cal in California), 
Medicare Advantage (MA) and Medicare Part D (Medicare 
prescription drug benefit) programs require the plans 
to include a provision in their contracts with first tier, 
downstream and related entities to maintain records for a 
minimum of 10 years from the last contracting period or 
completion of audit, whichever is later [42 C.F.R. Sections 
422.504(i)(2) and 423.505(i)(2)]. This includes books, 
contracts, medical records, patient care documentation, 
and other records that pertain to any aspect of services 
performed, reconciliation of benefit liabilities, and 
determination of amounts payable under the contract 
[42 C.F.R Sections 422.504(e)(2)-(4) and 423.505(e)(2)-(4)]. 
In addition, Accountable Care Organizations (ACOs) 
and their ACO participants, ACO providers/suppliers, 
and other individuals or entities performing functions or 
services related to ACO activities must maintain records 
for a minimum of 10 years from the final date of the 
agreement period or from the date of completion of any 
audit, evaluation, or inspection, whichever is later [42 C.F.R. 
Section 425.314].

VI. DELETION, DISPOSAL, AND DESTRUCTION 
OF MEDICAL INFORMATION

Health care providers must use care in disposing of, and 
destroying, medical information. In addition, California 
has special requirements regarding the deletion of 
electronically-stored medical information. Policies 
and procedures should be developed to address the 
destruction of medical information in paper and electronic 
form, as well as in medical devices, storage devices 
(including the hard drive in copy machines), mobile devices, 
on labels on prescription drug bottles, etc.
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A. Change or Deletion of Medical Information: 
Audit Trails

An electronic health record system or electronic medical 
record system must automatically record and preserve any 
change or deletion of any electronically-stored medical 
information. The record of any change or deletion must 
include: 

1. The identity of the person who accessed and changed 
the medical information, 

2. The date and time the medical information was 
accessed, and 

3. The change that was made to the medical information. 

[Civil Code Section 56.101] 

For purposes of this requirement, “electronic medical 
record” or “electronic health record” means an electronic 
record of health-related information on an individual that is 
created, gathered, managed, and consulted by authorized 
health care clinicians and staff [42 U.S.C. Section 17921(5)]. 

Failure to comply with the above requirements may result 
in significant financial penalties under the Confidentiality of 
Medical Information Act (CMIA).

B. Disposal or Destruction of Personal 
Information

State and federal privacy laws governing 
individually-identifiable health information and 
customer/consumer records impose a duty on health care 
providers to ensure that records are properly destroyed, 
and are not improperly disclosed during the destruction 
process. This portion of the manual discusses the laws and 
recommended procedures for destruction of records. This 
information applies to records either in electronic or hard 
copy form.

MEDICAL RECORDS

The CMIA states that every health care provider, health care 
service plan, pharmaceutical company, or contractor who 
creates, maintains, preserves, stores, abandons, destroys 
or disposes of medical information must do so in a 
manner that preserves the confidentiality of the information 
contained therein. A negligent failure to comply with this 
requirement may result in civil lawsuits by patients and fines 
of up to $250,000 per violation. [Civil Code Sections 56.36 
and 56.101] Health care facilities may also be fined up to 
$250,000 by the California Department of Public Health for 
a privacy breach [Health and Safety Code Section 1280.15]. 

CUSTOMER RECORDS

The Information Practices Act requires any business 
that maintains customer records that include personal 
information to take all reasonable steps to destroy, or 
arrange for the destruction of, such records by: 

1. Shredding;

2. Erasing; or

3. Otherwise modifying the personal information in those 
records to make it unreadable or undecipherable 
through any means.

The Information Practices Act applies to medical records 
and other records that could identify a customer, such as 
records containing a name, Social Security number, contact 
information, insurance policy number, driver license number, 
credit card number, bank account number, certain user 
names or email addresses in combination with a password 
or security question and answer that would permit access 
to an online account, etc.

[Civil Code Sections 1798.80-1798.84]

EMPLOYEE RECORDS

The California Constitution has been interpreted to provide 
employees a right to privacy. It is recommended that 
records containing employee-identifiable information be 
treated in the same manner as records containing medical 
information or customer/consumer information.

HIPAA

HIPAA regulations require covered entities, which includes 
most health care providers, to maintain the privacy and 
security of PHI. Health care providers may be fined for 
breaches. 

The HIPAA regulations do not require any particular method 
of destruction. However, the Department of Health and 
Human Services (DHHS) has released guidance stating 
that if one of the methods of destruction described below 
is used, and the media containing the PHI is later released 
to, or accessed by, a third party, it will not be considered 
a breach.

The media on which the PHI is stored or recorded must 
have been destroyed in one of the following ways: 

1. Paper, film, or other hard copy media have been 
shredded or destroyed such that the PHI cannot be 
read or otherwise cannot be reconstructed. Redaction 
is specifically excluded as a means of data destruction.

2. Electronic media have been cleared, purged, or 
destroyed consistent with NIST Special Publication 
800-88, “Guidelines for Media Sanitization,” such that 
the PHI cannot be retrieved.



CHA         Consent Manual 2019

7.16    © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

Providers are not required to follow the guidance. However, 
if the specified technologies and methodologies are used, 
no breach notification obligation exists even if a breach 
occurs. This is referred to as a “safe harbor.” 

The Secretary of DHHS must annually update this guidance. 
The guidance can be found on the DHHS website at 
www.hhs.gov/hipaa/for-professionals/breach-notification/
guidance. DHHS has also published a document, 

“Frequently Asked Questions About the Disposal of 
Protected Health Information,” that may be found at www.
hhs.gov/hipaa/for-professionals/faq/disposal-of-protected-
health-information.

INFORMATION DERIVED FROM CONSUMER CREDIT 
REPORTS

Regulations adopted under the Fair and Accurate Credit 
Transactions (FACT) Act of 2003 require persons who 
possess, for a business purpose, consumer information 
derived from consumer reports, to properly dispose of the 
information. A person must take reasonable measures 
to protect against unauthorized access to or use of the 
information in connection with the disposal. Compliance 
with the Information Practices Act (described above) will 
likely ensure compliance with the FACT Disposal Rule. 
However, legal counsel should be consulted if questions 
arise. [16 C.F.R. part 682]

FEDERALLY-ASSISTED SUBSTANCE USE DISORDER 
PROGRAMS

If the records are subject to the federal regulations on 
the confidentiality of records of substance use disorder 
patients treated by a federally assisted program, specific 
procedures govern the disposal of the records upon 
discontinuation of a program or an acquisition by another 
entity [42 C.F.R. Section 2.19]. The hospital’s legal counsel 
should be consulted regarding compliance. 

PROCESS

A health care provider may dispose of records itself, or may 
contract with an outside company to dispose of records. 
Any such company would be acting as the provider’s 
business associate, and a written business associate 
agreement should be executed. The provider has a duty to 
ensure the company is competent to perform the task and 
its proposed method of disposal ensures the confidentiality 
and security of the records and their ultimate destruction. 

A certificate of records destruction should be completed for 
records destroyed or deleted. In addition, the disposal of 
records should be documented in a log. 

VII. STORAGE AND ORGANIZATION OF THE 
MEDICAL RECORD

A. Medical Records System

All general acute care hospitals must maintain a medical 
records system, based upon current standards for medical 
record retrieval and storage, that organizes all medical 
records for each patient under a unique identifier. This law 
does not require that medical records be electronic, or 
that all portions of a patient’s record be stored in a single 
location. 

B. Policies and Procedures

All general acute care hospitals, including those holding 
a consolidated license pursuant to Health and Safety 
Code Section 1250.8, must develop and implement 
policies and procedures to ensure that relevant portions of 
patients’ medical records can be made available within a 
reasonable period of time to respond to the request of a 
treating physician, other authorized medical professionals, 
authorized representatives of CDPH, or any other person 
authorized by law to make such a request, taking into 
consideration the physical location of the records and 
hours of operation of the facility where those records are 
located as well as the best interests of the patients. [Health 
and Safety Code Section 1250.05]

C. Storage and Organization

Title 22, California Code of Regulations, Sections 70751 
(which applies to general acute care hospitals) and 71551 
(which applies to acute psychiatric hospitals), and the 
Medicare Conditions of Participation, 42 C.F.R. Section 
482.24, establish additional requirements pertaining 
to storage and organization of the medical record. 
These include:

1. Medical records must be filed in an easily accessible 
manner in the hospital or in an approved medical 
record storage facility off the hospital premises [Title 
22, California Code of Regulations, Sections 70751(f) 
and 71551(f)].

2. Medical records must be indexed according to patient, 
disease, operation and health care practitioner [Title 22, 
California Code of Regulations, Section 70751(h) and 
71551(h)].

The CoPs require that hospitals use a system of author 
identification and record maintenance that ensures the 
integrity of the authentication and protects the security 
of all record entries. Hospitals must have a system of 

http://www.hhs.gov/hipaa/for-professionals/breach-notification/guidance
http://www.hhs.gov/hipaa/for-professionals/breach-notification/guidance
http://www.hhs.gov/hipaa/for-professionals/faq/disposal-of-protected-health-information
http://www.hhs.gov/hipaa/for-professionals/faq/disposal-of-protected-health-information
http://www.hhs.gov/hipaa/for-professionals/faq/disposal-of-protected-health-information
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coding and indexing medical records. The system must 
allow for timely retrieval by diagnosis and procedure, in 
order to support medical care evaluation studies [42 
C.F.R. Section 482.24(b)].

3. Title 22, California Code of Regulations, Sections 
70751(i) and 71551(i) require that a unit medical record 
system must be implemented with inpatient, outpatient 
and emergency room records combined. However, 
Health and Safety Code Section 1250.05 supersedes 
this requirement and requires only that the records for 
each patient be stored under a unique identifier and be 
readily available, not that the records be stored in the 
same physical location.

4. The medical record must be closed and a new record 
initiated when a patient is transferred to a different level 
of care within a hospital that has a distinct-part skilled 
nursing or intermediate care service [Title 22, California 
Code of Regulations, Sections 70751(j) and 71551(j)].

(See also X. “Security of Health Information,” page 7.18.)

VIII. TEXTING PATIENT INFORMATION

The Centers for Medicare & Medicaid Services (CMS) has 
stated that texting patient information among members 
of a hospital care team is permissible if a secure texting 
platform is used. However, texting physician or other 
practitioner orders is not allowed. 

Hospitals must comply with health information privacy 
laws as well as documentation and record retention 
requirements when texting. CMS emphasized the need to:

1. Use secure, encrypted systems and platforms to 
minimize the risk of exposing patient information.

2. Implement policies and procedures to routinely assess 
the security and integrity of the texting systems 
and platforms.

[CMS Survey and Certification Memorandum No. 18-10 
(Dec. 28, 2017); revised on Jan. 5, 2018 to clarify that 
only hospitals and critical access hospitals are affected by 
the policy]

IX. FAX TRANSMISSION OF MEDICAL RECORDS

Hospitals rely on facsimile transmissions of medical 
information, including physician orders, consent forms 
and other important documents. Hospitals should have 
in place standard policies and procedures for both 
sending and receiving medical information by fax that will 
maintain both patient confidentiality and medical record 
integrity. In addition, many disclosures of protected health 

information must be documented (see CHA’s California 
Health Information Privacy Manual for more information on 
accounting for disclosures).

It is recommended that hospitals not transmit documents 
by fax unless necessary, due to lessened confidentiality 
protection. When documents are sent by fax, the sender 
should phone the recipient to inform him or her of the 
imminent transmission, and ask that the recipient stand 
by the fax machine to intercept the documents (unless the 
documents are sent to the receiver’s email inbox, rather 
than to a fax machine where several individuals could 
access it). The sender should verify with the recipient that 
all documents were received, and should document this 
verification. Documents received should be reviewed for 
completeness and legibility, and the sender should be 
notified if all or part of the document must be retransmitted. 

CDPH has taken the position that a fax copy of a 
physician’s signature is acceptable to meet Title 22 
licensing requirements; that is, faxed signatures are 
considered to be written and signed and meet Title 22 
requirements that prescribers sign or countersign orders 
within a given time frame (e.g., 48 hours or five days). The 
physician is required to maintain the original of the facsimile 
with his or her signature on it. CDPH requires that when 
orders for treatments or medication are transmitted by 
facsimile, a person “authorized to receive such verbal 
orders” sign and date the facsimile copy upon receipt, 
make a permanent photocopy, and place it in the patient’s 
medical record. [California Department of Public Health, 
Licensing and Certification Policy and Procedure Manual, 
Section 617.00]

A special form, “Agreement for Facsimile Transmission of 
Psychiatric Records” (CHA Form 14-1), is recommended 
for health care facilities that are requested to send 
confidential psychiatric medical records to third party 
payers by facsimile. The form is a contractual agreement 
between the facility and the party who requests and 
receives the confidential records setting out their respective 
responsibilities under California law for the treatment of 
these records. The agreement is designed to indemnify 
the hospital from liability arising from the transmissions 
sent under the terms of the agreement. The contract 
also contains a provision for the hospital’s costs to 
be reimbursed. This form may be modified to fit other 
situations but should have legal review in such cases. 
Health care facilities must take care to comply with all state 
and federal laws regarding the confidentiality of mental 
health information.
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X. SECURITY OF HEALTH INFORMATION

A. State Requirements

A hospital must maintain a medical record for “every 
individual evaluated or treated in the hospital” [42 C.F.R. 
Section 482.24]. In addition, if medical or psychiatric 
services are provided to a member of the patient’s family, 
the hospital should adopt policies and procedures for 
determining when a separate record should be created for 
the family member.

Title 22, California Code of Regulations, Sections 
70751(b) (which applies to general acute care hospitals) 
and 71551(b) (which applies to acute psychiatric 
hospitals) provide:

The medical record, including X-ray films, is the property 
of the hospital and is maintained for the benefit of the 
patient, the medical staff and the hospital. The hospital 
shall safeguard the information in the record against loss, 
defacement, tampering or use by unauthorized persons.

SPECIAL REQUIREMENTS FOR ELECTRONIC SYSTEMS

Providers may maintain medical records electronically. 
Providers (including hospitals, clinics and home health 
agencies) that use electronic systems only must meet the 
following requirements (these requirements do not apply 
to medical records if hard copy versions of the records are 
retained):

1. Any use of electronic record keeping to store medical 
records must ensure the safety and integrity of those 
records at least to the extent of hard copy records.

2. The provider must ensure the safety and integrity of 
all electronic media used to store medical records by 
employing: 

a. An offsite backup storage system, 

b. An image mechanism that is able to copy 
signature documents, and 

c. A mechanism to ensure that once a record is input, 
it is unalterable.

3. Access to electronically stored records must be made 
available to the Division of Licensing and Certification 
of CDPH staff promptly, upon request.

4. The provider must develop and implement policies and 
procedures to include safeguards for confidentiality 
and unauthorized access to electronically stored 
medical records, authentication by signature keys and 
systems maintenance.

Original hard copies of medical records may be destroyed 
once the record has been electronically stored. The printout 
of the computerized version is considered the original for 
the purposes of providing copies to patients, the Division 
of Licensing and Certification of CDPH and for introduction 
into evidence in administrative and court proceedings.

This law does not exempt providers from the requirement 
of maintaining original copies of medical records that 
cannot be electronically stored. [Health and Safety Code 
Section 123149]

(See A. “Change or Deletion of Medical Information: 
Audit Trails,” page 7.15, regarding the requirement that 
electronic medical record systems must automatically 
record and preserve any change or deletion of any 
electronically stored medical information.)

B. Federal Requirements

The U.S. Department of Health and Human Services has 
issued detailed security regulations under HIPAA. These 
regulations require health care providers to implement 
certain administrative, physical and technical safeguards 
to ensure the confidentiality and integrity of electronic 
protected health information.

In addition, the privacy rule issued by the U.S. Department 
of Health and Human Services pursuant to HIPAA contains 
a “mini-security rule” [45 C.F.R. Section 164.530(c)]. This 
provision requires health care providers and their business 
associates to implement “appropriate administrative, 
technical and physical safeguards” for protected health 
information in all forms, electronic and non-electronic.

C. Detailed Information Available

A complete discussion of information security and 
procedures to follow in the event of security or privacy 
breaches is beyond the scope of this manual. CHA 
has published the California Health Information Privacy 
Manual to give hospitals more detailed information about 
compliance with state and federal law regarding privacy 
and security requirements. For more information about the 
California Health Information Privacy Manual, visit the CHA 
website at www.calhospital.org/privacy.

http://www.calhospital.org/privacy
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FORMS & APPENDICES

16-1S  Authorization for Use or Disclosure of Health 
  Information
16-2S  Request to Withhold Public Release of Information
24-3S  Consent to Photograph
24-4S  Consent to Photograph and Authorization for 
  Use or Disclosure

Forms and Appendices can be found at the back of the manual and 
online for CHA members at www.calhospital.org/free-resources. 

“S” denotes that the form is provided in English and Spanish.

http://www.calhospital.org/free-resources
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I. INTRODUCTION

Health information privacy law is complicated. California 
health care providers must comply with many state and 
federal statutes and regulations governing patient privacy. 
Understanding all of them, and how they interact with 
each other, is challenging and the answers aren’t always 
clear, even to experienced privacy lawyers. This chapter 
provides an overview of the most important laws, as well 
as guidance on everyday uses and disclosures of health 
information in the hospital and clinic setting. This chapter 
also addresses special issues that arise with respect to 
patient privacy, including searching patients and their 
belongings, photographing and filming patients, police 
body cameras, Google Glass, audio recording, and 
observers present during medical procedures.

This chapter is intended to address common situations 
encountered by clinical staff and management, rather 
than unusual circumstances or technical areas within the 
privacy officer’s purview. The hospital’s privacy officer or 
legal counsel should be consulted whenever questions 
arise. For privacy officers, legal counsel, and others 
tasked with health information privacy compliance, the 
California Hospital Association publishes the California 
Health Information Privacy Manual, which describes in 
detail all of the relevant laws about health information 
privacy, including permissible and impermissible uses and 
disclosures; technical, administrative and physical security 
safeguards; risk assessment; breaches; patient access to 
their information and other patient privacy rights; employee 
health; administrative processes; government and private 
enforcement; and penalties. For more information about 
this more than 450-page manual, visit www.calhospital.org/
privacy.

For information about responding to local, state, or federal 
law enforcement authorities, see chapter 9.

A. Important Laws to Know

The important privacy laws that California health care 
providers must follow are briefly described below.

1. The Health Insurance Portability and Accountability Act 
(HIPAA) regulations published by the U.S. Department 
of Health and Human Services (DHHS) form the 
overarching federal law about medical privacy. The 
regulations give patients certain rights (see II. “Patient 
Privacy Rights,” page 8.3) and restrict how health 
care providers and payers can use and disclose patient 
information. Health care providers must comply with 
HIPAA and applicable state law. [45 C.F.R. parts 160 
and 164]

2. The Confidentiality of Medical Information Act (CMIA) is 
California’s general health information privacy law. This 
law applies to all general acute care hospital patients 
except for some (but not all) mental health patients. 
[Civil Code Section 56 et seq.]

3. The Lanterman-Petris-Short Act (LPS) includes several 
confidentiality provisions that apply to records of 
some (but not all) mental health patients, primarily 
those in acute psychiatric hospitals, inpatient 
psychiatric units in general acute care hospitals, and 
government-operated hospitals and clinics, as well as 
involuntarily detained mental health patients. These 
medical records are exempt from the CMIA and 
instead subject to the stricter confidentiality provisions 
of LPS. [Welfare and Institutions Code Section 5328 et 
seq.] 

4. California’s Health and Safety Code gives special 
confidentiality protection to HIV test results. This law 
does not apply to a diagnosis of AIDS; it applies only 
to the HIV test results, whether the results are positive 
or negative. [Health and Safety Code Section 120980 
et seq.]

5. Federal law gives special confidentiality protection to 
records of substance use disorder programs. These 
rules do not apply to all substance abuse patients; they 
apply only to patients served by “federally-assisted 
substance use disorder programs.” If a not-for-profit 
hospital has a service line identified to the public as 
a substance use disorder program or unit, or has 
personnel whose primary function is the provision 

http://www.calhospital.org/privacy
http://www.calhospital.org/privacy
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of substance use disorder treatment and who are 
identified as such providers, the hospital must follow 
these strict confidentiality rules. 

6. Federal law gives special confidentiality protection to 
“psychotherapy notes,” a concept introduced by HIPAA. 
“Psychotherapy notes” means:

[N]otes recorded (in any medium) by a health 
care provider who is a mental health professional 
documenting or analyzing the contents of conversations 
during a private counseling session or a group, joint, 
or family counseling session and that are separated 

from the rest of the individual’s medical record. 
[emphasis added]

Psychotherapy notes exclude medication prescription 
and monitoring; counseling session start and stop 
times; the modalities and frequencies of treatment 
furnished; results of clinical tests; and any summary 
of diagnosis, functional status, the treatment plan, 
symptoms, prognosis, and progress to date.

A psychotherapist is not required to maintain 
psychotherapy notes. Most hospitals, skilled nursing 
facilities, and other institutional providers do not have 
psychotherapy notes, as defined in HIPAA, because 
the definition requires the notes to be separate from 
the rest of the medical record. If the notes are included 
with the rest of the medical record, then they are not 
psychotherapy notes and are not subject to the special 
restrictions. A separate authorization for the disclosure 
of psychotherapy notes, even for treatment purposes 
(except by the provider who created the notes), is 
almost always required. [42 C.F.R. Sections 164.501, 
164.508(a)(2)] 

7. The Patient Access to Health Records Act gives 
patients the right to review, and obtain copies of, 
their medical information [Health and Safety Code 
Section123000 et seq.]. HIPAA has a similar provision 
[45 C.F.R. Section 164.524]. 

8. Both state and federal law require health care providers 
to notify patients and government agencies if a privacy 
breach occurs. Clinical staff should immediately notify 
the hospital’s privacy officer if they believe a breach 
has occurred or if a patient complains about an 
alleged breach. The laws are complicated, and what 
may seem like a breach may not, in fact, constitute 
a reportable incident. On the other hand, if a breach 
has occurred, the timeline for making the required 
notifications is short, and the privacy officer will want 
as much time as possible to investigate, document, 
and report. [45 C.F.R. Section 164.402; Civil Code 
Section 1798.82; Health and Safety Code Section 
1280.15]

9. The law permits hospitals and other businesses to 
examine a driver’s license or DMV identification card, 
photocopy it, and retain the photocopy. However, a 
license or ID card may be scanned or swiped only:

a. To verify the age or authenticity of the card.

b. To comply with a legal requirement.

c. To transmit to a check service company.

d. To collect or disclose information required for 
reporting, investigating, or preventing fraud, abuse, 
or material misrepresentation.

A hospital or other business may not retain or use any 
of the information obtained by scanning or swiping 
for any purpose not listed above. [Civil Code Section 
1798.90.1]

10. California law contains limitations on requiring patients 
or consumers to submit their Social Security number 
(SSN) over the internet, as well as printing SSNs on 
identification cards or on materials mailed to the holder 
of the number. The law does not prevent the collection, 
use or release of an SSN as required by law, or the 
use of an SSN for internal verification or administrative 
purposes. [Civil Code Section 1798.85]

11. California law limits the information that a business can 
require a customer to provide when accepting a check 
or a credit card as payment for goods and services 
[Civil Code Sections 1725 and 1747.08]. 

12. The California Consumer Privacy Act of 2018, which 
takes effect Jan. 1, 2020, gives consumers more 
control over the personal information that businesses 
collect about them. This law does not apply to 
non-profit entities or to patient information held by 
hospitals, including investor-owned facilities. [Civil 
Code Section 1798.100 et seq.] It will be amended 
significantly during the 2019 legislative session, and 
the California Attorney General is in the process of 
developing regulations. CHA will provide additional 
information on this law as it is available. 

California hospitals (and most other health care providers) 
must comply with either the CMIA or LPS, and with all the 
other laws listed above. If there is a state law and a federal 
law on the same topic, under federal preemption rules, 
health care providers must comply with whichever law is 
more stringent — that is, the law that is more protective of 
the patient’s privacy or that gives the patient greater access 
to their information. Complicating matters further, providers 
must comply with whichever provision of the laws is stricter. 
This means if the state law is more stringent than the 
federal law, with the exception of one provision, providers 
must comply with the state law and the one provision in 



Chapter 8 — Health Information Privacy Basics        CHA

   8.3© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

federal law that gives patients greater privacy protection or 
greater access to their own information. 

B. Enforcement and Penalties

FEDERAL

The DHHS Office for Civil Rights (OCR) is responsible 
for enforcing HIPAA. Any person, organization, or group 
that believes a hospital or other health care provider 
has violated HIPAA may file a complaint with OCR; the 
complainant does not need to be the patient. Therefore, 
complainants may include a provider’s employees, unions, 
medical staff members, business associates, or patients, as 
well as accrediting, health oversight or advocacy agencies. 
OCR is also required by law to conduct random audits and 
compliance reviews.

Noncompliance with the HIPAA rules has serious potential 
implications. HIPAA provides for fines of up to $55,010 
per violation and criminal penalties of up to 10 years in 
prison. A California hospital is subject to both state and 
federal penalties.

A state attorney general may also enforce HIPAA.

STATE

The California Department of Public Health (CDPH) is 
responsible for investigating violations of California law in 
hospitals and other health care facilities, and may assess 
fines of up to $25,000 per patient, per privacy breach (with 
some limits). 

In addition, the CMIA authorizes several levels of 
administrative fines or civil penalties, depending upon 
whether a violation was negligent, knowing or willful, or 
done for financial gain. The upper levels of fines are 
$250,000 per violation. These sanctions may be sought 
by the California Attorney General, any district attorney or 
county counsel, or others. A violation of CMIA may also be 
punished as a misdemeanor. 

There are also financial penalties available under the law for 
violations of LPS and the special laws for confidentiality of 
HIV test results.

Finally, a patient may recover monetary damages from 
a health care provider for a violation of state health 
information privacy laws. Many class action lawsuits 
have been brought against providers asking for statutory 
damages of $1,000 per patient whose information was 
hacked or was contained in stolen computer equipment. 
Although many of these lawsuits have been successfully 
defended, it is clear that privacy breaches are an area of 
high-dollar risk.

II. PATIENT PRIVACY RIGHTS

State and federal laws give patients certain rights regarding 
their privacy and their medical information. Patients have a 
right to: 

1. Obtain a written notice from their health care provider 
explaining how it will use and disclose their information. 
This is called the Notice of Privacy Practices. 

2. Access their medical records. This means patients 
can see their records, request copies, and request 
a correction/amendment to their record. Limited 
exceptions to this right exist. Patients are not entitled 
to take the original medical record, and may be 
monitored while they review the record to ensure no 
changes are made.

3. Request that a provider not use or disclose certain 
information for purposes of treatment, payment, 
and health care operations. It is important to know 
that although patients have the right to make these 
requests, providers are generally not required to 
comply. Hospital personnel should be trained that 
whenever a patient makes a special request about the 
privacy of their information, the hospital’s privacy officer 
should be contacted. The bedside nurse or emergency 
department physician should not, for example, assure 
the patient that their information will not be disclosed 
to a certain physician or insurance company. Only 
the privacy officer should make such commitments 
to patients.

4. Request that information be communicated to them in 
particular ways to ensure confidentiality. For example, 
the patient may request to have information sent to 
work rather than their home. These requests must be 
accommodated, if reasonable. Hospitals and other 
health care providers should have a process in place 
to document these requests, respond to them, and 
implement them if reasonable.

5. Obtain an accounting of how their information has 
been disclosed for purposes not related to treatment, 
payment or health care operations. (See C. “Treatment, 
Payment and Health Care Operations,” page 8.6.)

6. Refuse to authorize the release of their information 
for most purposes that are not related to treatment, 
payment or health care operations. (See C. “Treatment, 
Payment and Health Care Operations,” page 8.6)

7. Be notified of breaches to the extent required by law. 

For more information about these patient rights, consult 
your hospital’s privacy officer or legal counsel, or refer to 
CHA’s California Health Information Privacy Manual.
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III. HEALTH CARE PROVIDER OBLIGATIONS 

Hospitals and other health care providers must:

1. Give each patient a Notice of Privacy Practices. 

2. Limit the circumstances under which patient 
information is used or disclosed.

3. Develop policies, procedures and systems to protect 
patient privacy and allow patients to access and 
correct their records. 

4. Train staff on privacy policies and procedures. 

5. Appoint a privacy officer to make sure privacy 
procedures are developed, adopted and followed.

6. Appoint a security officer to make sure security 
procedures are developed, adopted and followed.

7. Implement appropriate administrative, technical and 
physical safeguards to protect patient records from 
individuals who shouldn’t see them.

8. Account for specified disclosures of patient information.

9. Establish a complaint mechanism for privacy concerns. 

10. Establish and enforce a system of sanctions for 
employees who violate privacy policies and procedures.

11. Establish written agreements with business associates.

12. Notify patients and government agencies of a breach 
to the extent required by law.

For more information about these requirements, consult 
your hospital’s privacy officer or legal counsel, or refer to 
CHA’s California Health Information Privacy Manual.

IV. USE AND DISCLOSURE OF PATIENT 
INFORMATION

A. What Information is Protected?

State and federal laws protect individually-identifiable 
health information in every form — electronic, on paper 
or oral. “Individually-identifiable health information” is 
health information that identifies, or there is a reasonable 
basis to believe it can be used to identify, a patient. Federal 
law in particular has very detailed requirements about 
de-identified information, because computer-savvy people 
can take a little bit of health information, combine it with 
other publicly available data such as voter registration or 
social media information, and determine to which patient 
the health information pertains. Hospital staff should 
consult the hospital’s privacy officer or legal counsel to 
learn if a particular set of data elements is considered 
individually-identifiable.

“Health information” is broadly defined to include any 
information relating to the physical or mental health or 
condition of a patient, the health care provided to a patient, 
or payment for health care provided to a patient. This 
includes medical records, billing records, and other types 
of records.

It is important to understand that the restrictions on the use 
and disclosure of individually-identifiable health information 
apply to the hospital’s use of patient information internally, 
among staff and throughout departments — not just to 
disclosures of information outside the facility.

B. General Rule

In general, providers cannot use or disclose 
individually-identifiable health information unless:

1. The patient completes an authorization form. An 
authorization for a disclosure of medical information 
must be in writing and contain several specified 
elements. CHA has developed the “Authorization for 
Use or Disclosure of Health Information” (CHA Form 
16-1) to comply with all state and federal requirements. 
If the patient is a minor, deceased, or lacks the 
capacity to make health care decisions, the patient’s 
legal representative may sign the authorization form. 
Hospital staff should consult the privacy officer or legal 
counsel about who is considered a legal representative.

2. The use or disclosure is made directly to another health 
care provider for the purposes of treatment or payment.

3. The information is used within the facility for its own 
health care operations (see C. “Treatment, Payment 
and Health Care Operations,” page 8.6).

4. The requirements for communicating with patients’ 
family or friends are followed (see E. “Family and Close 
Personal Friends,” page 8.6).

5. The disclosure is required by law. A health care provider 
is permitted to disclose patient-identifiable information 
to the extent necessary to make a legally-mandated 
report, such as a report of child abuse, communicable 
disease, gunshot wound or other suspicious injury, 
etc. The information disclosed must be limited to the 
minimum information necessary to comply with the 
reporting requirement. A list of reporting requirements 
is included in the very front of this manual. 

It is important to note that this “required by law” 
permission does not mean that a health care provider 
can disclose information to law enforcement officers. In 
fact, there are very strict rules about giving information 
to law enforcement officers. The hospital’s privacy 
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officer or legal counsel should be consulted before 
giving a law enforcement officer any patient information.

6. A specific provision of law permits the use or 
disclosure. 

There are many complicated exceptions to the general rule. 
Front line clinical staff should consult the hospital’s privacy 
officer or legal counsel in situations that are not listed 
above. 

If a question arises about whether a particular use or 
disclosure is permissible, providers should remember that 
obtaining a written authorization from the patient or the 
patient’s legal representative is almost always a safe course 
of action.

THE CONCEPT OF MINIMUM NECESSARY

HIPAA introduced the concept of “minimum necessary.” 
Providers must limit their use and disclosure of 
individually-identifiable health information to the minimum 
amount of information necessary to accomplish the 
intended purpose of the use or disclosure. For example, 
if the hospital’s auditor needs patient medical record 
information to determine if a bill is accurate, the auditor 
should be allowed access to only that portion of the 
medical record that the bill covers. The auditor should not 
be able to see the rest of the medical record. 

The minimum necessary standard does not apply to: 

1. Disclosures to, or requests by, a health care provider 
for treatment purposes. Physicians, nurses and other 
providers may need the complete medical record to 
provide the best care possible.

2. Uses or disclosures made to the patient. A patient has 
the right to access his or her information. 

3. Uses or disclosures made according to a patient’s 
written authorization. A patient is allowed to authorize 
the disclosure of the entire medical record.

Implementation of Minimum Necessary

A health care provider must identify the employees 
or classes of employees who need access to health 
information to carry out their duties. For each employee 
or class of employees, the provider must identify the 
categories of information to which access is needed and 
any conditions appropriate to such access. The provider 
must make reasonable efforts to limit access to the 
minimum information needed.

For routine and recurring disclosures (or requests), a 
provider must implement policies and procedures (which 
may be standard protocols) that limit the information 
disclosed (or requested from another covered entity) to the 

amount reasonably necessary to achieve the purpose of 
the disclosure (or request).

For all other disclosures (or requests) — that is, nonroutine 
and nonrecurring — a provider must develop criteria 
designed to limit the information disclosed to what is 
reasonably necessary to accomplish the purpose for 
which disclosure is sought, and must review each request 
for disclosure on an individual basis in accordance with 
those criteria.

When the minimum necessary standard applies, a provider 
may not use, disclose or request an entire medical record, 
except when the entire medical record is specifically 
justified as the amount that is reasonably necessary to 
accomplish the purpose of the use, disclosure or request. 

[45 C.F.R. Section 164.514(d)]

INCIDENTAL USES AND DISCLOSURES

HIPAA recognizes that “incidental” uses and disclosures 
will occur. For example, if two hospitalized patients share a 
room, it is inevitable that one patient will overhear medical 
information about the other. HIPAA explicitly permits 
covered entities to use or disclose health information 

“incident to a use or disclosure otherwise permitted or 
required by” HIPAA, if the hospital has complied with the 
minimum necessary standard; implemented appropriate 
administrative, technical, and physical safeguards; and 
made reasonable attempts to limit incidental uses and 
disclosures. For example, if a nurse needs to talk to a 
patient about his or her medical condition, it would be 
reasonable to ask the roommate’s visitors to step outside 
the room temporarily. However, it would not be necessary 
to transfer the roommate to another room temporarily. 

[45 C.F.R. Section 164.502(a)(1)(iii)]

VERIFICATION OF IDENTITY/AUTHORITY

Health care providers must verify the identity of any person 
requesting individually-identifiable information, and their 
authority to have it, if the identity or authority is not already 
known to the provider. Providers must also obtain any 
documentation, statements or representations (whether 
oral or written) that are a condition of disclosure. In the 
case of parents, guardians, or other legal representatives, 
this includes verifying that the person requesting 
health information is indeed the parent, guardian, or a 
legal representative.

Providers should have policies and procedures to verify the 
identity and authority of requestors, and to document this 
was done.
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C. Treatment, Payment and Health Care 
Operations 

A health care provider may use or disclose patient 
information, without a written authorization from the patient, 
for what HIPAA calls “treatment, payment, and health care 
operations” (TPO). 

“Treatment” means providing, coordinating or managing a 
patient’s care, including consultations between providers 
and referrals. 

“Payment” is defined as activities related to paying or 
being paid for services rendered. These include eligibility 
and coverage determinations, billing, claims management, 
utilization review and the like. 

“Health care operations” covers a broad range of 
activities such as quality assessment and improvement, 
patient education and training, health practitioner training, 
contracting for health care services, medical review, legal 
services, auditing functions, compliance, business planning 
and development, business management and general 
administrative activities. 

Clinical staff should consult the hospital’s privacy officer or 
legal counsel if questions arise about which activities are 
considered TPO.

D. Hospital Directory

State and federal health information privacy laws 
significantly restrict the information that may be disclosed 
without patient authorization to the public, including visitors, 
florists, clergy, media and others. A patient has the right to 
prevent even this restricted information from being released. 
Patients should be advised of this right in the Notice of 
Privacy Practices they receive upon admission to the 
hospital. If a patient objects to the release of information 
to the public, the patient should be asked to complete the 

“Request to Withhold Public Release of Information” (CHA 
Form 16-2) or a similar form. 

If the patient has not requested that information be withheld 
and the request for information contains the patient’s name. 
HIPAA and the CMIA allow hospitals to release:

1. The patient’s condition, described in general terms 
that do not communicate specific medical information 
about the individual (for example, “undetermined,” 

“good,” “fair,” “critical,” etc.).

2. The patient’s location within the hospital. Release of 
location is intended to facilitate visits by family and 
friends, as well as delivery of gifts or flowers. Caution 
should be exercised in disclosing this information over 
the telephone. Precise directions (e.g., floor or room 
number) are best disclosed only on a face-to-face 

basis so that there is an opportunity to verify the 
individual’s purpose or intended use of the information. 

As a reminder, patients in acute psychiatric hospitals or 
in psychiatric units of general acute care hospitals are 
covered by the Lanterman-Petris-Short Act, not the CMIA 
(see 3. on page 8.1). A hospital should neither confirm 
nor deny that a patient is in an acute psychiatric hospital or 
a psychiatric unit of a general acute care hospital without 
the patient’s authorization. 

[45 C.F.R. Section 164.510(a)(1)(i)(C)]; Civil Code Section 
56.16]

(See E. “Family and Close Personal Friends,” below, about 
disclosures that may be made to family and friends involved 
in the care of the patient.)

E. Family and Close Personal Friends

Both the CMIA and HIPAA (but not LPS) permit disclosure 
of limited information to a family member, other relative, 
domestic partner, close personal friend, or other person 
identified by the patient. Information is limited to the 
information directly relevant to that person’s involvement 
with the patient’s health care or payment for the care. 
This rule applies to minors as well as adults. This rule 
does not apply to HIV test results or information held by 
federally-assisted substance use disorder programs.

Disclosure or use of health information is also permitted to 
notify, or assist in the notification of (including identifying 
or locating), a family member, personal representative of 
the patient, domestic partner, or other person responsible 
for the care of the patient, of the patient’s location, general 
condition, or death. 

Disclosure to family and friends is subject to the conditions 
described below. [Civil Code Section 56.1007; 45 C.F.R. 
Section 164.510(b)]

CAUTION: LPS information may not be disclosed under 
this provision of law. If a patient is an involuntarily detained 
mental health patient, or a patient in an acute psychiatric 
hospital, psychiatric unit in a general acute care hospital, or 
a mental health patient in a government-operated hospital 
or clinic, the patient’s authorization must be obtained prior 
to disclosing information to family or friends. 

PATIENT IS PRESENT AND HAS DECISION-MAKING 
CAPACITY

Where the patient is available and has decision-making 
capacity, disclosure may be made to family/friends if 
the provider:
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1. Obtains the patient’s verbal agreement;

2. Provides the patient with the opportunity to object to 
the disclosure, and the patient does not do so; or

3. Reasonably infers from the circumstances, based upon 
their professional judgment that the patient does not 
object to the disclosure. However, this provision does 
not apply if the provider is a psychotherapist [Civil 
Code Section 56.1007(c)(2))]. 

PATIENT IS UNAVAILABLE OR INCAPACITATED

If the patient is not present, or the opportunity to agree 
or object to the use or disclosure cannot practicably 
be provided because of the patient’s incapacity or an 
emergency circumstance, disclosure to family/friends may 
be made if the provider, in the exercise of professional 
judgment, determines the disclosure is in the best interests 
of the patient. As a reminder, the provider may disclose 
only the information directly relevant to the person’s 
involvement with the patient’s health care, payment for the 
care, or needed for notification purposes.

F. Minor’s Medical Records

In general, state and federal health information privacy 
laws apply equally to the records of adults and the records 
of minors. Minors’ health information enjoys the same 
legal privacy protections as that of adults, and the health 
information of minors may generally be used and disclosed 
in the same ways as that of adults. However, the law 
often gives parents or guardians the ability to exercise the 
privacy rights of minors on their behalf. This is not always 
the case, though, as described more fully below. [45 C.F.R. 
Section 164.502(g); Civil Code Section 56.11(c); Health and 
Safety Code Sections 123110 and 123115; Welfare and 
Institutions Code Section 5328(a)(4)]

Note that disclosures may be made to family and close 
personal friends of minors as described In E. “Family and 
Close Personal Friends,” page 8.6.

GENERAL RULE: ACCESS TO RECORDS 
CORRESPONDS TO CONSENT FOR TREATMENT

The laws governing who may access a minor’s medical 
information and disclose a minor’s medical information 
to third parties correspond with the laws governing who 
may consent to the treatment that the information covers. 
Chapter 4 describes the laws about minors’ consent 
to treatment.

Access to a minor’s medical and dental records may not 
be denied to a parent solely because that parent is not 
the minor’s custodial parent [Family Code Section 3025]. 

However, this law does not give noncustodial parents the 
right to access medical records where the minor has the 
legal authority to consent to the treatment.

Special laws apply to records of dependent children of the 
juvenile court and foster children. The hospital’s privacy 
officer or legal counsel should be consulted.

Minor Has Legal Authority to Consent to the Treatment 

If the minor has the authority to consent to medical 
treatment under state law, then the minor is generally the 
person authorized to have access to the records regarding 
the treatment, and to decide whether the records may 
be released to others (including the parent or other legal 
representative). This is true even where the parent or other 
legal representative, as a practical matter, solicits and 
consents to the treatment. However, the minor may request 
that the parent or other legal representative be treated 
as the minor’s personal representative under HIPAA. This 
means that the minor can request that the parent be told 
about the minor’s health conditions and have access to the 
minor’s record.

Exceptions. There are several situations in which the minor 
has the legal authority to consent to medical treatment, but 
the provider is authorized, or required, to provide specified 
information to the parents. These situations involve 
self-sufficient minors, minor victims of sexual assault, 
minors receiving outpatient mental health treatment or 
residential shelter services, and minors receiving substance 
use disorder treatment. Chapter 4 contains more 
information about these situations.

Minor Does Not Have Legal Authority to Consent to the 
Treatment

If the parent (or other legal representative) has the authority 
to consent to medical treatment for a minor, then the parent 
is generally the person authorized to have access to the 
minor’s records about the treatment, and to decide whether 
the records may be released to others. Three exceptions 
are described below.

Exception: Parent Assents to Confidentiality. A parent 
(or other legal representative) may assent to an agreement 
of confidentiality between a health care provider and the 
minor with respect to a health care service for which the 
minor does not have the legal authority to consent. In this 
case, the provider may not disclose information to the 
parent without the minor’s authorization.

Exception: Access by Parent Would Be Detrimental 
to Minor. A health care provider may deny a parent (or 
other legal representative) access to the minor’s records, 
even though the parent had the authority to consent to 
the treatment, if the provider determines that access to 
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the records by the parent would have a detrimental effect 
on the provider’s professional relationship with the minor 
patient, or the minor’s physical safety or psychological 
well-being. The decision of the health care provider about 
whether or not to make the minor’s records available will 
not result in any liability to the provider, unless the decision 
is found to be in bad faith. 

Exception: Dependent Child of the Juvenile Court/
Foster Child. A minor may be removed from the physical 
custody of his or her parent or guardian by the juvenile 
court because the minor has suffered, or there is a 
substantial risk that the minor will suffer, abuse or harm. 
Such a minor is called a “dependent child of the court” or 
a foster child. A psychotherapist may not disclose mental 
health information about the minor to the parent, or to 
third parties based on the parent’s authorization. For a 
detailed discussion of this law, see CHA’s California Health 
Information Privacy Manual or Minors and Health Care 
Law Manual.

Cautions

“Mixed” Medical Record. A minor’s medical record may 
contain information about treatment that the minor may 
consent to, and information about treatment that the parent 
or other legal representative must consent to. In such 
cases, the health care provider should take extra care to 
ensure that records are released appropriately. Records 
released to the wrong person, or at the wrong person’s 
request, may constitute a privacy breach.

Billing for Services. If a minor has the legal authority to 
consent to medical treatment, then the minor is responsible 
for payment. Health care providers should establish a 
system to ensure that they do not bill parents for services 
for which the minor may lawfully consent, as this may be 
considered a breach of the minor’s privacy rights (unless 
the minor’s consent to bill is obtained). The provider may 
bill insurance companies — it is the insurer’s responsibility 
to insure that Explanation of Benefits (EOB) forms are not 
sent to parents for services the minor can consent to. 

Medi-Cal has a special program to pay for some services 
for which minors may consent regardless of parental 
income or assets, and without contacting the parents. 

(See C. “Financial Responsibility for Treatment of 
Minors,” page 4.2, for more information.)

V. SEARCHING PATIENTS AND THEIR 
BELONGINGS

A. Culture of Safety and Right to Privacy

Hospitals are responsible for keeping their patients and 
employees safe. (See, for example, 42 C.F.R Section 
482.13(c)(2) and Title 8, California Code of Regulations, 
Section 3342.) At times, this may require searching a 
patient and his or her belongings. 

Hospitals should have a form and a process to document 
the belongings patients bring to the hospital — mundane 
items as well as valuables — and where they will be kept 
(such as at the patient’s bedside or in the hospital’s safe). 
Chapter 20 describes the legal limitations on a hospital’s 
liability for patients’ personal belongings and includes a 
suggested process for inventorying and documenting 
belongings. Chapter 11 contains sample language for 
the hospital’s “Conditions of Admissions” form informing 
the patient that the hospital is not liable for the patient’s 
personal articles that are not deposited with the hospital 
for safekeeping (such as eyeglasses, dentures, hearing 
aids, cell phones, laptops, etc.). This portion of this manual 
addresses the purposeful search of patients and their 
belongings for potentially dangerous items rather than the 
routine cataloging of patients’ belongings.

There is no state or federal law specifically addressing 
patient searches. However, state and federal laws 
acknowledge that patients have a general right to privacy. 
This right at times must give way to the hospital’s obligation 
to keep its patients and employees safe. Hospitals may 
wish to develop and implement a patient search policy 
to guide clinicians in the hospital’s requirements for, and 
process of, searching patients and their belongings. The 
policy should address situations where a patient does not 
cooperate with a search.

B. When to Search

Health care facilities or units that care for patients who 
may be a danger to self or others or gravely disabled will 
generally search all patients and their belongings. Even 
if a particular patient is not considered to be potentially 
dangerous, the hospital cannot take the risk that another 
patient in the same room or common area will obtain a 
potentially harmful item.

Health care facilities or units that do not care for patients 
who have been detained as a danger to self or others or 
gravely disabled will usually conduct searches only upon 
specific justification. These facilities may wish to document 
the justification in the patient’s medical record or include a 
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space to document the justification on a search/inventory 
form they develop. 

If the patient has (or if there is a suspicion that a patient 
has) firearms or other dangerous weapons, hospital 
policy may require that staff contact security and/or law 
enforcement immediately. Clinical staff should not be put 
in the position of attempting to remove weapons from a 
patient. 

C. Process of Search

The patient should be informed that the hospital is 
required to keep the patient, other patients, staff and 
visitors safe, and that any belongings not sent home with 
family or friends may be searched to remove any objects 
that may be used in an unsafe or disruptive manner. In 
addition, hospitals are required to protect the privacy of 
other patients, so the use of cell phones and cameras may 
be restricted. Efforts should be made to accomplish the 
search in a consensual, non-forcible manner. 

Hospital policy should describe when a full search is 
required (as opposed to having the patient empty his 
or her pockets and submit to a “patdown”). If a full 
search is necessary, hospitals typically have the patient 
remove all street clothing and change into a paper or 
cloth gown, putting their clothing and other belongings 
into a bag provided by the hospital. The patient should 
be given as much privacy to undress as is safe. An 
employee who observes the patient should be of the 
same gender as the patient. A hospital employee will then 
inventory the possessions (including the contents of any 
suitcases, purses and bags). If the patient is able and 
willing to cooperate, this should be done in the presence 
of the patient. Hospitals often require that two staff 
members participate in the search; both should sign the 
inventory form.

If a patient wishes to wear his or her own clothes while 
hospitalized, the searched clothing may be returned to the 
patient if it is safe (no drawstrings, belts, neckties, etc.). If 
the patient wishes a friend or family member to take home 
any items, this should be documented. The hospital may 
wish to have the patient or family member sign for the 
item(s) taken home. The patient should be told where the 
belongings will be kept and how and when he or she may 
access them. 

A body cavity search is generally performed only when 
the attending physician believes that this level of search is 
warranted. This type of search should only be conducted 
by a physician, usually in the presence of a second clinician. 
At least one of the clinicians should be the same gender as 
the patient.

If a patient refuses to cooperate with a needed search, and 
holding or restraint is necessary to accomplish it, staff must 
follow the hospital restraint policy. CHA’s Mental Health Law 
manual contains a chapter describing all state and federal 
laws governing the use of seclusion and restraint.

The search should be documented so that it is not 
unnecessarily repeated.

D. Potentially Dangerous Items

Hospitals should develop a policy about storage, 
disposition or destruction of weapons, legal or 
illegal drugs, or other potentially harmful objects or 
substances encountered.

E. Related Laws

Mental health patients covered by the 
Lanterman-Petris-Short Act have certain rights, including 
the right to wear their own clothing; the right to have 
access to storage space for personal belongings; and 
the right to keep and use their own personal possessions, 
including toilet articles. These rights may be denied for 
good cause. There are documentation and reporting 
requirements when rights are denied. 

In addition, certain mental health patients are prohibited by 
law from possessing firearms and other deadly weapons 
for a specified period of time after their treatment. The law 
requires hospitals to report these patients to the California 
Department of Justice. 

Chapter 16 contains complete information about mental 
health patient rights and weapons prohibitions.

VI. PHOTOGRAPHING AND FILMING PATIENTS 

This section of the manual discusses the issues that arise 
when hospitals and other health care providers photograph 
patients, and when outside parties — such as visitors, 
vendors, law enforcement officers, or the media — wish 
to photograph patients. The use of these photographs is 
also discussed.

For purposes of this chapter, the terms “photograph” 
and “photography” are meant to include video or still 
photography, in digital or any other format, and any other 
means of recording and reproducing images. “Publication” 
means any method of displaying or distributing 
photographs, including simply showing the photograph to 
one or more individuals.

(See VII. “Audio Recording,” page 8.13, if sound will also 
be recorded.)
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A. Photography by Hospitals and Other Health 
Care Providers

Health care providers may photograph patients for various 
purposes, including patient identification, diagnosis and 
treatment; patient and/or professional education; research; 
public relations; marketing; security; and documentation. 
Photographing patients raises legal issues about consent 
and privacy. 

REQUIRED HOSPITAL POLICY

Hospitals are required by licensing regulations to have a 
policy about obtaining consent for medical photography 
[Title 22, California Code of Regulations, Sections 70763 
(general acute care hospitals) and 71561 (acute psychiatric 
hospitals)]. There is no definition of “medical photography” 
in this regulation, and no guidance about when consent is 
needed for medical photography. 

The Centers for Medicare & Medicaid Services (CMS) 
Conditions of Participation for hospitals are silent about 
still photography, but state that video recording of patients 
undergoing medical treatment requires the consent of the 
patient or his/her representative. It is not clear whether 

“undergoing medical treatment” refers to photographing a 
particular procedure or treatment, or refers to any time the 
patient is present in the facility for treatment. CMS also 
states that audio/video monitoring (which does not include 
recording) of patients in medical-surgical or intensive care 
units would not be considered to violate the patient’s 
privacy, as long as there exists a clinical need, the patient/
patient’s representative is aware of the monitoring and 
the monitors or speakers are located so that the monitor 
screens are not readily visible and the speakers are not 
readily audible to visitors or the public. [CMS Hospital 
Interpretive Guidelines, Tag A-0143]

CHA recommends that the hospital’s policy specify:

1. Which patients may be photographed and when, how, 
and by whom. 

2. When and how consent will be obtained for taking 
photographs. 

3. The uses that may be made of the photographs.

4. When and how consent will be obtained for various 
uses/disclosures of the photographs.

5. Any special considerations for minors, incapacitated 
patients, or other vulnerable patients.

6. When the photographs will be placed in the medical 
record, other storage and disclosure policies, and 
retention periods.

The hospital’s policy should be clear that hospital staff 
(including medical staff) may not take photos of patients 
unless specifically allowed by the policy, and that staff may 
not show any photos of patients to other persons within or 
outside the hospital unless specifically allowed by the policy. 
This is true even if the patient’s face is not visible or the 
employee thinks the patient “doesn’t mind.” The hospital 
policy should clearly state that staff members may not use 
their personal cell phones or other personal equipment to 
photograph patients, and may not post patient pictures on 
social media websites. Staff must understand that approval 
of administration is required prior to allowing photography 
not addressed in the hospital’s policy, or for exceptions to 
the hospital policy. 

Unfortunately, some California hospitals have received fines 
from the California Department of Public Health (CDPH) 
for privacy violations when, for example, emergency 
department staff have taken photos with their personal cell 
phones of patients with interesting injuries to show their 
colleagues or friends. A clear written policy and related staff 
training may help the hospital defend a possible penalty 
from CDPH if a rogue employee violates the hospital policy. 
Health care providers are reminded that HIPAA requires 
them to maintain and implement written discipline policies 
regarding members of their workforce who violate privacy 
or security policies and procedures. The discipline policy 
should differentiate minor versus significant infractions, 
and the discipline should reasonably relate to the severity 
and nature of the misconduct. The policies should be 
consistently enforced.

CONSENT TO PHOTOGRAPHY

Photographing a patient without his or her consent, or 
over his or her objection, may constitute an invasion of the 
patient’s legally protected right to privacy. One California 
court has held that a patient’s right to privacy was 
violated when a crash victim was videotaped undergoing 
emergency treatment inside a rescue helicopter. The court 
stated that the victim had a “legitimate privacy interest 
at stake — the right to be free from observation and 
videotaping while receiving treatment inside a closed air 
ambulance.” [Shulman v. Group W Productions Inc., 18 
Cal.4th 200 (1998); see also Miller v. NBC, 187 Cal.App.3d 
1463 (1986)] Another California case has held that a 
hospital room is considered a private space [Noble v. Sears, 
Roebuck & Co., 33 Cal.App.3d 654 (1973)]. Photographing 
the patient may be considered an invasion of privacy 
even if the photographs are never published, displayed 
or distributed. (See, for example, Estate of Berthiaume v. 
Pratt, 365 A.2d 792 (Me.1976)) It is therefore advisable for 
a health care provider to obtain consent from the patient 
or legal representative for photography. CHA recommends 



Chapter 8 — Health Information Privacy Basics        CHA

   8.11© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

that consent be obtained in writing where practicable, so 
that the hospital has evidence that consent was provided.

A hospital or other health care provider may obtain written 
consent for photography as follows:

1. A provider that routinely or frequently photographs 
patients may wish to include a clause in its “Conditions 
of Admission” form (or similar form used for outpatients, 
as applicable) to alert patients to this fact and to obtain 
their consent.

2. A provider that routinely or frequently photographs 
patients undergoing specific procedures may wish 
to include a clause in the informed consent form for 
those procedures.

3. A provider may wish to use a separate consent form. 
This method is recommended when the photographs 
are patient-identifiable and will be used for purposes 
other than diagnosis or treatment of the patient or the 
hospital’s own health care operations as defined in 
HIPAA (see C. “Treatment, Payment and Health Care 
Operations,” page 8.6 for definition).

The following paragraph may be inserted into a hospital’s 
“Conditions of Admission” form, informed consent form, 
or other document. The language should be prominent, 
not buried in small type. A hospital may wish to have the 
patient initial the language.

I consent to the taking of photographs, videotapes, 
digital or other images of my medical or surgical 
condition or treatment, and the use of the images 
for purposes of my diagnosis or treatment or for 
the hospital’s operations, including peer review 
and education or training programs conducted by 
the hospital.

If this method and language are used, the photographs 
may be used only for diagnosis or treatment of the 
patient or the hospital’s own health care operations, 
including documentation, peer review, or education or 
training programs conducted by the hospital. If the health 
care provider later wants to use the photographs for 
other purposes, an additional, separate consent would 
be necessary.

Alternatively, a health care provider may wish to have the 
patient sign a separate form. CHA has developed two 
sample forms that hospitals may use as a starting point 
from which to develop their own forms. The “Consent to 
Photograph” form (CHA Form 24-3) may be used when the 
photographs will be used only for diagnosis or treatment 
of the patient or the hospital’s own health care operations. 

The “Consent to Photograph and Authorization for Use or 
Disclosure” form (CHA Form 24-4) should be used if the 
photographs will be used for other purposes (e.g., research, 
publication, outside education, marketing, public relations, 
news or documentary). The hospital’s legal counsel should 
review and approve the hospital’s form in the context of 
the intended use of the photographs. If additional uses of 
the photographs are later desired, an additional, separate 
consent would be necessary.

Recommended Procedure

The patient or the patient’s parent, guardian or other legal 
representative should sign and date the appropriate form. 
The original should be placed in the patient’s medical 
record (or retained in another hospital file) and a copy 
given to the patient. Although California law clearly permits 
surrogate decision makers to consent to an incompetent 
patient’s medical care, it is not clear that a surrogate 
may lawfully consent to the photography/publication of 
photographs of such a patient, if the photographs will be 
used for purposes other than the diagnosis or treatment 
of the patient. Legal counsel should be consulted prior to 
obtaining consent from a surrogate for photography not 
directly related to medical treatment.

The person who obtains the consent should describe the 
anticipated uses of the photograph and explain that, by 
signing the form, consent is given for those particular uses 
as well as any further or different uses unless specific 
restrictions are noted. If the patient states any restrictions, 
the hospital should not use the photograph in the 
unauthorized manner.

If a photograph will be used in a way that was not 
specifically contemplated at the time the photograph was 
taken, it is advisable not to rely upon the consent that was 
previously given. In such a case, the patient (or parent, 
guardian or other legal representative) should be contacted 
and an additional consent obtained. 

Length of Time Consent is Valid

If the hospital uses its “Conditions of Admission” form, 
similar form, or informed consent form for consent to 
photography for purposes of diagnosis, treatment or 
hospital operations, this consent remains valid for the 
duration of the hospitalization or treatment unless the 
patient revokes the consent. This would also be the case 
for consent using the “Consent to Photograph” form (CHA 
Form 24-3).

The “Consent to Photograph and Authorization for Use or 
Disclosure” form (CHA Form 24-4) must be signed for each 
new series of photographs, and for photographs taken by 
persons other than those named in prior consents, or for 
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new purposes not listed in the form. The consent given 
for the use of photographs remains valid unless and until 
the time specified in the form or until the patient notifies 
the hospital that he or she is withdrawing or restricting 
authorization for any future use.

PHOTOGRAPHY OF NEWBORNS 

In hospitals where photographs are routinely taken of 
newborns, the following statement may be inserted in the 

“Conditions of Admission” form that is signed by the mother: 

I consent to the taking of photographs of my 
newborn child or children for possible purchase by 
me. 

Alternatively, the hospital may develop a separate form for a 
parent to sign. 

A hospital that contracts with a professional photographer 
or photography company to sell photographs of newborns 
to parents should determine whether this is a service 
provided to the parents or is being used as a marketing 
opportunity for the hospital. If photography of newborns 
is done as a service to the parents, even if there is a 
charge for such service, then release of patient-identifiable 
information to the photographer (that is, the name of 
the newborn/parent(s) and access to the newborn) is 
permissible under the business associate provisions of 
the HIPAA privacy rule, assuming the requirements for a 
business associate relationship are met. A written contract 
(business associate agreement) with the photographer or 
photography company is required.

If photography of newborns is provided as a marketing tool 
or if the photographs are to be used for any purpose other 
than sale to the parents, then the parent’s authorization 
to the use or disclosure of health information should be 
obtained in advance. (See “Photography of Patient for 
Marketing Purposes,” page 8.12.)

B. Use of Patient Photographs

If a photograph or other image of a patient or a part of 
his or her body is patient-identifiable, then the image 
constitutes protected health information. The image 
must be treated the same as other patient-identifiable 
information, such as the medical record. Showing 
or disclosing a patient-identifiable photograph to 
an unauthorized person constitutes a breach. The 
patient’s name or face does not need to be Included 
with the photograph in order for it to be considered 
patient-identifiable. Tattoos, jewelry, clothing or other 

distinguishing marks or items may render a photograph 
patient-identifiable.

PHOTOGRAPHY OF PATIENT FOR MARKETING 
PURPOSES

If a patient’s photograph will be used for marketing 
purposes, the hospital must obtain the written consent 
of the patient that specifically grants permission for such 
marketing uses [Civil Code Section 3344].The “Consent to 
Photograph and Authorization for Use or Disclosure” form 
(CHA Form 24-4) should be used for this purpose.

The failure to obtain consent can be costly. A California jury 
awarded $300,000 to a woman whose before-and-after 
cosmetic surgery photos were used in an ad without her 
consent [Kardashian v. Sharma, 74-84-35 (Orange County 
Superior Court)].

In a different case arising in California, a court discussed 
the reasonable expectations of a patient who signed a 
consent form stating that:

I specifically authorize and grant permission to [the 
plastic surgeon] to utilize these photographs for any 
instructional or professional purposes, including, but 
not limited to, use within his medical practice, and 
for demonstration purposes for the benefit of [his] 
prospective patients. 

The patient was later contacted and asked for permission 
to use her photograph in an international magazine article 
publicizing the plastic surgeon. She refused. Unfortunately, 
due to the negligence of the magazine publisher, her 
photograph was inadvertently published. The court 
ultimately found in favor of the plastic surgeon; however, 
the court also discussed whether a patient signing a 
consent form authorizing the use of photographs for 

“instructional or professional” purposes contemplated the 
use of his or her photographs for marketing purposes.
[In re Jan v. Karlin, 103 Bankr.Rptr.236 (1989), 112 Bank. 
Rptr.319 (1990) (affirmed at 940 F.2d.1534)] As mentioned 
above, consent forms signed by patients authorizing the 
use of photographs for marketing purposes must be 
very specific.

PHOTOGRAPHY OF SUSPECTED VICTIMS OF CHILD, 
ELDER OR DEPENDENT ADULT ABUSE/NEGLECT

A health care provider may wish to photograph a victim 
of suspected child, elder or dependent adult abuse 
or neglect to assist the investigating agency and/or to 
provide documentation if a question arises about the 
justification for a report made to law enforcement or other 
government agencies.
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State law gives mandated reporters (and persons taking 
photographs at their direction) immunity from civil and 
criminal liability for:

1. Taking photographs of a suspected victim; 

2. Causing another person to take photographs of a 
suspected victim;

3. Disseminating the photographs with the report(s) 
required by law. 

There is no immunity with respect to any other use of 
the photographs.

Consent is not required to be obtained from a parent for 
photographing victims of child abuse or neglect. [Penal 
Code Section 11172; Welfare and Institutions Code 
Section 15634]

PATIENT REQUEST FOR PHOTOGRAPHY

Patients may request that a hospital staff member take a 
photograph of the patient with the patient’s own camera, 
video recorder, or cell phone. This request may be honored 
so long as it doesn’t invade the privacy of other individuals 
(patients, staff, volunteers, visitors, etc.) or interfere with the 
operations of the hospital. A consent form is not needed. At 
the same time, if a staff member is uncomfortable with the 
request, there is no requirement that it be honored; the staff 
member may decline to take the photograph. The patient 
may do whatever he or she wants with the photo.

Patients may also wish to take a photograph of hospital 
staff (for example, a new mother wants to take a picture 
of the doctor who delivered her baby, or a grateful patient 
wants a picture of her favorite nurse). As a legal matter, the 
hospital staff member involved may agree to this request 
or decline it. However, as a practical matter, hospitals may 
wish to discourage this occurrence. It becomes too easy 
with technology today for the patient to text the photo to 
the employee, who then shows it to others – which may 
constitute an unlawful disclosure of patient information that 
must be reported as a breach.

Hospitals may wish to address these situations in their 
policies and procedures. Many hospitals have special 
policies addressing photography and video recording in 
labor and delivery.

C. Photography by Vendors, Law Enforcement, 
Media and Other Third Parties

If a vendor, law enforcement agency, the news media, or 
other third party requests to photograph a patient in the 
hospital, permission may be given if:

1. In the opinion of the attending physician, the patient’s 
condition will not be jeopardized; and

2. The patient consents to have the photograph taken 
by signing a modified version of the “Consent to 
Photograph and Authorization for Use or Disclosure” 
form (CHA Form 24-4), or a similar form. The form 
must be reviewed carefully by the hospital prior to use 
and modified appropriately to ensure that the entity 
taking the photographs as well as the specific uses to 
be made of the photographs are clearly identified.

The hospital may wish to approach the patient privately 
regarding the consent to photograph rather than allowing 
the third party to do so. (See also VIII. “Police Body 
Cameras,” page 8.14.)

VII. AUDIO RECORDING

It is a crime to intentionally and without the consent 
of all parties involved, by means of an electronic 
amplifying or recording device, eavesdrop on or record a 
confidential communication. This is the case whether the 
communication takes place in person or by telephone or 
other device (except a radio). However, this law doesn’t 
prohibit one party to the confidential communication 
from recording it to obtain evidence related to extortion, 
kidnapping, bribery, or a violent felony.

A “confidential communication” includes any 
communication carried on in circumstances as may 
reasonably indicate that any participant desires it to be 
confined to the parties thereto. However, it excludes 
circumstances in which the parties may reasonably expect 
that the communication may be overheard or recorded. 
There is no violation of the law if all parties to a confidential 
communication know that another person is overhearing or 
recording the communication.

It is also a crime to intentionally disclose or distribute, in any 
manner, and for any purpose, the contents of a confidential 
communication with a health care provider after illegally 
obtaining it. This provision was sponsored by Planned 
Parenthood to address its experience when the Center 
for Medical Progress published on the internet a series of 
video recordings it had made surreptitiously of confidential 
conversations with Planned Parenthood staff.

Hospitals that wish to record confidential communications 
— for example, in an attempt to detect abuse of a patient 
or Munchausen syndrome by proxy — should consult legal 
counsel in advance.

[Penal Code Sections 632, 632.01 and 633.5]
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VIII. POLICE BODY CAMERAS

Law enforcement officers (LEOs) are increasingly using 
body cameras to film potentially problematic encounters 
with the public. Body cameras are small devices, about the 
size of a pack of cigarettes and worn, like a police radio, on 
the officer’s shirtfront. Studies have shown that LEO use 
of body cameras causes the use of force by officers and 
citizen complaints against LEOs to decline significantly. The 
main argument for body cameras is that they can assist in 
protecting officers who are falsely accused of wrongdoing 
while also holding them accountable for their actions. 

LEO use of body cameras in hospitals raises questions 
about patient privacy. LEOs are not covered entities under 
the Health Insurance Portability and Accountability Act of 
1996 (HIPAA), and they are not subject to the state privacy 
laws found in the Confidentiality of Medical Information Act 
or the Lanterman-Petris-Short Act. Because body cameras 
are relatively new, law enforcement agencies are still in the 
process of developing their policies about who, what and 
when to film; how the officer will notify the public when 
activating the camera; how long to retain the film; who may 
view the film later; and when not to film.

The California Legislature has worked over the past 
several years to establish statewide standards for law 
enforcement use of body cameras. AB 66 of 2015 (Weber, 
D-San Diego) and AB 1940 of 2016 (Cooper, D-Elk Grove) 
were amended at CHA’s request to include language 
requiring law enforcement agency body camera policies 
to prohibit peace officers from making a video or audio 
recording in a health facility or medical office when a patient 
may be in view of the body-worn camera or when a health 
care practitioner is providing care to an individual. However, 
neither bill was passed by the Legislature. CHA continues 
to advocate in the Legislature on this topic. 

Hospitals have an obligation to take reasonable steps to 
prevent unauthorized disclosure of patient information, 
including patient identities under HIPAA. Hospitals 
should consider addressing filming by law enforcement 
personnel in the hospital’s policies regarding photographing 
of patients (See VI. “Photographing and Filming 
Patients,” page 8.9). Hospitals should take steps to 
communicate and enforce the policy as appropriate. 
Hospitals may wish to meet with local law enforcement 
agencies to educate them about patient privacy laws and 
communicate their policies, and should remind officers 
of the policy when they are in the facility. Hospitals may 
wish to inform their local law enforcement agencies 
of the Los Angeles Police Department’s written policy, 
which requires its officers to activate their body cameras 
in certain situations, but clarifies that “officers are not 
required to activate and record investigative or enforcement 
encounters with the public when … in patient care areas of 

a hospital, rape treatment center, or other healthcare facility 
unless an enforcement action is taken in these areas.” 
(Special Order No. 12, approved by the Board of Police 
Commissioners on April 28, 2015)

It is unlikely that a government agency (CDPH or OCR) 
would fine a hospital for a violation of patient privacy laws 
for an officer’s refusal to comply with a hospital’s direction 
to turn off the camera inside the facility. Similarly, it is 
unlikely that a hospital would be held legally liable to a 
patient in such a situation.

Hospitals that are under common ownership with a law 
enforcement agency (such as counties and the University of 
California) and hospitals that contract with law enforcement 
or private security are advised to address the issue of body 
cameras with them.

The American Hospital Association (AHA) has requested 
the U.S. Department of Health and Human Services, Office 
for Civil Rights to issue guidance about HIPAA and LEO 
body cameras. AHA also is working with the National 
Association of Police Organizations to develop joint 
guidance and information.

IX. GOOGLE GLASS

Several hospitals have contacted CHA with legal and 
practical questions about the use of Google Glass (also 
called Google Glasses or recording glasses) in their 
facilities by employees, physicians, patients and visitors. 
Although Google Glass is not currently being sold, it is 
still under development and may be sold in the future. In 
addition, many individuals are currently using the Google 
Glass they purchased when it was available. This portion 
of the manual provides information about Google Glass 
and relevant considerations for hospital photography/
recording policies.

A. What is Google Glass?

Google Glass is a wearable computer, similar to normal 
eyeglasses but with the lens replaced by a head-up display 

— that is, the user can view images (email, web pages, 
etc.) on the lens of the glasses while wearing the glasses. 
Google Glass can be operated by a touchpad located on 
the side or by voice commands. It receives data through 
Wi-Fi or via Bluetooth from a smartphone. Google Glass 
also has the ability to take photos and record audio and 
video, and upload the images and sound to the Internet for 
storage or distribution. While Google Glass is recording, a 
light is usually displayed above the user’s eye; however the 
light may be obscured or deactivated. Because Google 
Glass can be made to look like ordinary glasses, a person 
wearing Google Glass can take photos or audio/video 
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recordings of others without their knowledge or consent, 
and without being detected.

Because Google Glass can record audio/video and take 
photos in an inconspicuous manner, concerns have been 
raised about the potential violation of individuals’ privacy 
rights in hospitals and other health care settings. Hospitals 
may wish to review their existing policies and/or guidelines 
regarding photography and audio/video recording, as well 
as their privacy and security policies and revise them, if 
necessary, to address technologies such as Google Glass.

Hospitals should remember that audio taping confidential 
communications without the parties’ consent violates 
California law (see VII. “Audio Recording,” page 8.13). 

B. Use of Google Glass by Patient/Visitor

Where the Google Glass wearer is a patient or visitor, 
hospitals may wish to consider the following:

1. Hospitals may prohibit the use of recording glasses 
by visitors throughout their facility in order to protect 
the privacy of patients, other visitors, and staff. This 
may be difficult to enforce, because Google Glass can 
be made to look like regular eyeglasses. In addition, 
Google is working to develop a Google Glass with 
prescription lenses. Finally, hospitals that prohibit 
Google Glass and similar devices must respect the 
rights of disabled persons who may use Google Glass 
as an assistive device, for example: 

a. A visually impaired person may choose to use a 
wearable camera to assist them with navigation 
or reading.

b. A person with autism may choose to use a digital 
assistant that provides real-time assistance with 
reading faces during conversations.

c. A person with memory problems may choose to 
use a device that assists their memory. 

2. In places where recording glasses and/or photography 
in general is prohibited or restricted, consider posting 
clear and visible notices, for example, “please 
respect the privacy of our patients, staff and visitors 
by not taking pictures or recordings in the hospital” 
or “because we respect the privacy of our patients 
and staff, recording glasses and other devices are 
prohibited.”

3. CHA recommends that no photography of any kind 
be permitted in acute psychiatric hospitals, psychiatric 
units, or substance abuse units.

4. In places where photography may be allowed, such as 
in the delivery room, consider requiring that:

a. The photographer obtain the prior permission of 
each individual in the image, including physicians 
and nurses.

b. Photography be restricted to close-ups (for 
example, close-ups of mom and baby), so no 
other individuals are inadvertently captured in 
the background.

c. The photographer agree to cease photography 
immediately upon the request of a physician 
or nurse.

d. Hospitals may wish to inform maternity patients 
of their restrictions, if any, in their pre-admission 
packets. Hospitals may inform other patients and 
visitors verbally or through signs and handouts. 

5. Hospitals should train their staff regarding photography 
policies and what to do if a patient, visitor, another 
workforce member, or other person violates the 
policy. A sample script may be developed to help staff 
explain that photography is not allowed in order to 
protect patient and staff privacy. Hospitals may wish 
to designate a privacy officer as the contact person 
to investigate and handle suspected violations of 
the policies.

C. Use of Google Glass by Workforce Members 

Hospital policies and procedures should address which 
patients may be photographed and when, how, and by 
whom, as well as when patient consent is required (see 
VI. “Photographing and Filming Patients,” page 8.9). In 
addition, the hospital may wish to consider the following: 

1. The hospital’s information technology department 
should adopt policies regarding the privacy and 
security of hospital devices in the event they are stolen 
or lost. Users may remotely reset Google Glass from 
a web interface in the event of loss. Google is working 
on a locking system, but it is not yet available.

2. Due to the potential for distraction, the hospital may 
consider prohibiting the use of devices such as Google 
Glass while workforce members are driving hospital 
vehicles, driving personal vehicles for work purposes, 
using other potentially dangerous machinery or 
working on tasks that require focus and concentration. 
Allowance for hands-free devices may be authorized 
under certain circumstances.

3. Hospitals may wish to prohibit viewing pornographic or 
sexually explicit content, or other inappropriate content, 
on hospital devices and personal devices, including 
Google Glass, during work time or on work premises.
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New technologies are emerging at an exponential rate. 
Hospitals should adopt policies that address them so 
that all parties understand what is allowed and what is 
not allowed.

Hospitals owned by government entities may be subject to 
additional requirements, and should consult legal counsel.

X. OBSERVERS PRESENT DURING MEDICAL 
PROCEDURES

A. Observers Present at Patient Request

Patients occasionally request that family members and/
or friends remain with them during a medical procedure 
performed in a hospital or other health facility. This is 
particularly common for childbirth. Facilities may wish to 
have a policy outlining the circumstances under which 
observers will be allowed to remain with a patient during 
childbirth or a medical procedure. (See chapter 1 regarding 
a patient’s right to visitors and support persons.)

The patient’s attending physician or other health care 
practitioner (for example, a nurse-midwife) should 
determine whether the presence of an observer, or a 
particular observer, may be detrimental to the care of the 
patient. The physician should discuss with the patient (or 
the patient’s legal representative) the nature of the medical 
procedure and the risks, if any, involved in permitting the 
observer to remain with the patient. The physician should 
also discuss the nature of the procedure with the observer 
and ascertain whether the observer has any medical 
problems that might interfere with the care of the patient, 
such as lapse of consciousness problems (fainting, epilepsy, 
narcolepsy, etc.), weak stomach, convulsions, diabetes and 
heart problems. The patient and the observer should be 
made aware of the hospital’s policies about the presence of 
observers, and agree to abide by them.

CHA has developed an optional form, “Request for 
Presence of Observer during Childbirth/Medical Procedure” 
(CHA Form 24-5), which hospitals may choose to use when 
a patient requests the presence of an observer during 
childbirth or a medical procedure. This form is designed 
to be completed by the patient, the observer, and the 
physician or other health care practitioner. The original 
should be placed in the patient’s medical record. A copy 
may be given to the patient and/or the observer if desired.

B. Observers Present at the Request of the 
Hospital, Physician or Observer

Hospitals may, on occasion, permit the presence of 
observers during a patient’s medical procedure. Observers 
may include, for example, representatives from medical 
equipment manufacturing companies. A physician, and 
by extension, the patient, may benefit from the technical 
assistance an observer may provide, particularly when the 
physician is using new equipment, or when a device may 
need calibration or servicing before it is implanted.

POLICIES AND PROCEDURES

Hospitals are advised to develop policies and procedures 
to authorize the presence of observers and to assure that 
their presence is appropriate and needed. The policies and 
procedures delineate what the observer may and may not 
do, and should ensure that the observer does not engage 
in the unlicensed practice of medicine. 

The observer should be oriented, trained and credentialed 
as appropriate. In addition, the observer should be asked 
to document knowledge of patients’ rights; confidentiality; 
appropriate conduct; fire, electrical and other safety 
protocols; and infection control principles and techniques. 
The hospital should determine whether the observer should 
be trained on any Cal/OSHA requirements, such as safe 
patient lifting or workplace violence prevention (see Title 
8, California Code of Regulations, Sections 3342 and 
5120). The hospital may wish to require vaccination against 
influenza or other diseases, TB testing, or proof of immunity 
from various diseases.

The hospital’s policies and procedures should provide 
for notification and approval of the attending or treating 
physician, if that physician did not initiate the request for 
the presence of the observer.

The observer should wear identification at all times. 
Appropriate documentation of the observer’s presence 
should be included in the patient’s medical record. In 
addition, the hospital may wish to have the observer 
and his or her employer contractually agree to abide 
by the hospital’s policies and procedures and indemnify 
the hospital for any adverse outcome related to the 
observer’s presence.

CONSENT OF THE PATIENT

Hospital licensing regulations provide that patients have 
the right to know the names and professional relationships 
of physicians and nonphysicians who will see the patient, 
and to be advised of the reason for the presence of any 
individual [Title 22, California Code of Regulations, Section 
70707(b)(3), (b)(7)]. In addition, the CMS Interpretive 
Guidelines state that people not involved in the care of the 
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patient should not be present without the patient’s consent 
while the patient is being examined or treated [Interpretive 
Guidelines, Tag A-0143/-0367].

The patient should be informed of the presence of the 
observer and his or her purpose. The patient should 
then be asked to consent in writing to the presence 
of the observer. In addition, because seeing a patient 
undergo a medical procedure constitutes a disclosure of 
medical information, the hospital may need to obtain a 
HIPAA-compliant authorization for the use or disclosure 
of medical information, depending upon the role and 
purpose of the observer. If, for example, the observer is a 
representative from a medical device manufacturer and will 
be calibrating equipment, then the use or disclosure of the 
patient’s medical information will fall under the definition 
of health care operations (see C. “Treatment, Payment 
and Health Care Operations,” page 8.6), a “business 
associate” contract would be in place, and no patient 
authorization for the disclosure of medical information 
would be necessary. If, however, the observer is at the 
hospital simply to observe and not for purposes related 
to treatment, payment or health care operations, then an 
authorization would be required. (See the “Authorization for 
Use and Disclosure of Protected Health Information” form 
(CHA Form 16-1) about disclosure of medical information.) 
The signed authorization form should be included in the 
patient’s medical record.

In at least one California case, the court held that a patient 
may sue for invasion of privacy when a pharmaceutical 
salesman observes a physical exam [Sanchez-Scott 
v. Alza Pharmaceuticals, 86 Cal. App. 4th 365 (2001)]. 
In this case, a male drug salesman observed a female 
patient’s breast and abdominal exam. The salesman was 
participating in a program to learn how an oncologist 
attends to patients, manages medications and generally 
oversees his office. The patient alleged that she was 
told that the pharmaceutical salesman was “a person … 
who was looking at Dr. Polonsky’s work.” The salesman 
appeared to the patient to be a professional. The patient 
alleged that she learned only after the exam that he was a 
pharmaceutical salesman.

Under California law, a lawsuit based on invasion of 
privacy must involve conduct that is highly offensive 
to a reasonable person. The defendant argued that 
the presence of the salesman was not, as a matter of 
law, highly offensive to a reasonable person. The court 
disagreed, holding that a reasonable person could 
indeed find the presence of nonmedical personnel to 
be highly offensive. The court ruled that a patient does 
not, and should not, take a risk that what goes on in the 
examination room will be seen or heard by anyone other 
than medical personnel.
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I. INTRODUCTION

A law enforcement officer may bring a person to a hospital 
and request an evaluation of that person’s medical 
condition and/or request that the hospital perform medical 
procedures on the person. The person may be a suspect, 
victim, witness or bystander.

In general, physicians and hospital personnel are not 
required by law to perform medical evaluations or 
procedures at the request of law enforcement officers. 
However, hospitals may elect, either informally or pursuant 
to formal arrangements with law enforcement agencies, to 
do so. 

The performance of medical procedures requested by 
law enforcement officers involves issues which have not 
been extensibility addressed by either the Legislature or 
the courts (except in the narrow area of tests to detect 
the presence of alcohol or drugs as authorized by Vehicle 
Code Section 23612). These activities may place hospitals 
in the difficult position of trying to avoid confrontations with 
law enforcement officers while protecting the rights and 
serving the medical needs of their patients. It is important 
that hospitals anticipate such problems by developing 
appropriate policies. This chapter describes common 
requests by law enforcement officers and provides 
general guidelines for hospitals to use in developing their 
policies. Policies should be reviewed by legal counsel prior 
to implementation.

II. EMTALA CONSIDERATIONS

If a person is brought to a hospital and a request is 
made for emergency services by or on behalf of the 
patient, whether by a law enforcement officer or anyone 
else, the patient must be given a medical screening 
exam pursuant to the Emergency Medical Treatment and 
Labor Act (EMTALA). If the patient has an emergency 
medical condition, he or she must be provided stabilizing 
treatment to the extent possible, and/or transferred to an 
appropriate facility.

According to the Interpretive Guidelines issued by the 
Centers for Medicare & Medicaid Services (CMS) in 2004 

(EMTALA Interpretive Guidelines, Tag A-2406/C-2406), if 
an individual is brought to an emergency department and 
law enforcement personnel request only that emergency 
department personnel draw blood for a blood alcohol 
test and do not request examination or treatment for a 
medical condition, such as intoxication, and a prudent 
layperson would not believe that the individual needed 
such examination or treatment, then the EMTALA screening 
requirement is not applicable because the request made on 
behalf of the individual was for evidence, not examination or 
treatment. 

However, if the appearance or behavior of the individual 
would cause a prudent layperson observer to believe that 
the individual needed examination or treatment (e.g, if 
the individual in custody was involved in a motor vehicle 
accident or may have sustained an injury) then a medical 
screening examination would be warranted to determine 
if an emergency medical condition exists. CMS has stated 
that it will follow this general principle to evaluate specific 
presentments, including requests by law enforcement 
authorities for blood alcohol or other tests to be used 
as evidence in criminal proceedings or for medical 
clearance of persons who are about to be incarcerated, 
on a case-by-case basis. (See chapter 12 for general 
information about a hospital’s obligations to emergency 
patients.)

III. OFFICER REQUESTS PATIENT INFORMATION

Law enforcement officers may ask for information about 
a patient, or for physical items, such as a bullet or blood/
tissue sample. These requests raise privacy issues covered 
by state and federal law.

If a state or federal law requires a health care provider 
to report to law enforcement, then patient-identifiable 
information may be disclosed to the extent necessary to 
comply with the reporting law. Thus, hospitals, physicians, 
and others may, without violating health information 
confidentiality laws, report child abuse, elder abuse, rape, 
suspicious injuries, etc., to law enforcement officers or 
agencies. Chapter 17 contains a detailed discussion 
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about these laws. If a law requires the reporting of certain 
information to law enforcement, then that information 
can also be released to them in response to a request. 
It is important to keep in mind that only the minimum 
information necessary to fulfill the requirement of the 
reporting law may be disclosed.

In addition, there are a few circumstances in which 
hospitals must inform law enforcement officers 
that a patient has been discharged. These are 
described in VII. “Notifying Officers When Patient is 
Discharged,” page 9.8.

If a law enforcement officer requests information in other 
circumstances, it is generally best for the hospital’s privacy 
officer or lawyer to be consulted. The privacy regulations 
issued under the Health Insurance Portability and 
Accountability Act (HIPAA) of 1996 permit disclosures to 
law enforcement in a number of specific circumstances, but 
not all of these circumstances are permitted by California 
law. Under HIPAA preemption rules, where California law 
is more stringent than HIPAA, California law applies and 
limits the disclosures that would otherwise be permissible 
under HIPAA. The analysis of the interaction of HIPAA and 
California law is complicated and often depends on the 
specific facts and circumstances.

(See also VI. “Immigration and Customs Enforcement (ICE) 
Inquiries,” page 9.7.)

IV. REQUESTS FOR EVALUATION OR 
TREATMENT

A. General Rule

Physicians and other hospital personnel should not perform 
medical evaluations or procedures requested by law 
enforcement officers except in the following circumstances:

1. The patient or legal representative consents (see 
B. “Patient Gives Consent,” page 9.2);

2. A medical emergency exists and the patient does not 
object to the treatment (see B. “Emergency Treatment 
Exception,” page 2.3);

3. The officer requests a blood test pursuant to Vehicle 
Code Section 23612 and the patient does not 
forcibly resist (see C. “Blood Tests Requested by Law 
Enforcement Officers,” page 9.3);

4. The officer requests a noninvasive medical evaluation 
to determine if it is medically safe to incarcerate 
the person (see D. “Medical Evaluation Prior to 
Incarceration,” page 9.5);

5. The officer requests the medical evaluation or 
procedure to be performed pursuant to his or her 
authority to conduct constitutionally permissible 
searches (see E. “Constitutionally Permissible 
Searches,” page 9.5);

6. The officer requests the medical evaluation or 
procedure to be performed pursuant to a valid court 
order; or

7. The request involves the collection and release of 
evidence of rape or other sexual assault from an 
alleged victim (see chapter 17).

B. Patient Gives Consent

If the patient (or a legally authorized representative, if the 
patient is a minor or lacks capacity) consents, a physician 
and/or hospital personnel may perform the medical 
evaluations or procedures requested by law enforcement 
officers. When indicated, the hospital should verify that the 
person has given informed consent (see chapter 2). (See 
chapters 3 and 4 for a discussion of legally authorized 
representatives.)

SURROGATE DECISION MAKER APPOINTED BY ALJ

The California Legislature has stated that adults housed in 
state prison have the fundamental right to control decisions 
relating to their own health care. This includes the right 
to give informed consent, make a health care decision 
(including withholding or withdrawal of life-sustaining 
treatment), make an advance directive, and designate or 
disqualify a surrogate. Prisoners are presumed to have the 
capacity to make such decisions. If the prisoner appears 
to lack this capacity, a physician or dentist may file a 
petition with the Office of Administrative Hearings to ask an 
administrative law judge (ALJ) to determine that the patient 
does not have the capacity to make these decisions and to 
request appointment of a surrogate decision maker. 

If the ALJ determines that the prisoner lacks capacity, the 
ALJ will appoint a decision maker in writing. The ALJ will 
give preference to a family member if possible. The written 
order will also state that the surrogate decision maker must 
honor any advance directive, POLST or other documented 
indication of the prisoner’s desires. The decision maker 
must follow the patient’s personal values and wishes to the 
extent known. Hospitals that treat incapacitated prisoners 
should ask if an ALJ order naming a surrogate exists. If 
so, the hospital should obtain a copy, review it, check 
the expiration date (which is required) and place it in the 
medical record. [Penal Code Section 2604]
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The surrogate decision maker may not consent to 
convulsive treatment, psychosurgery, sterilization, abortion, 
or involuntary administration of psychiatric medication. 
(See Penal Code Section 2602 for information about the 
involuntary administration of psychiatric medications to 
inmates.) 

C. Blood Tests Requested by Law Enforcement 
Officers

Hospitals are often asked by law enforcement officers to 
draw blood from persons brought to the hospital from 
accident scenes or in the custody of law enforcement 
officers, in order to test for alcohol and/or drug content 
pursuant to Vehicle Code Section 23612. This may be 
done on either of two legal bases:

1. Pursuant to the implied consent statute [Vehicle Code 
Section 23612]; or

2. Pursuant to the law enforcement officer’s right to 
conduct reasonable searches.

Both of these bases are discussed below.

The procedure to be used when taking samples for forensic 
alcohol analysis is reprinted as Appendix 6-A, “Collection 
and Handling of Blood Samples (Pursuant to Vehicle Code 
Section 23612).” [Title 17, California Code of Regulations, 
Sections 1219 and 1219.1]

(See “Criminal Defendants and Inmates of Correctional 
Institutions,” page 5.5, about HIV tests requested by law 
enforcement officers.)

BLOOD TEST PURSUANT TO IMPLIED CONSENT LAW

California law states that a person who drives a motor 
vehicle is deemed to have given consent to test his or her 
blood or breath to determine its alcohol content. A driver is 
also deemed to have given consent to test his or her blood 
to determine its drug content. [Vehicle Code Sections 
23612 and 13384] If the noted test is not available, drivers 
are deemed to have given consent to urine testing. This law 
applies to minors as well as adults [54 Ops.Cal.Atty.Gen. 
248 (1971)]. 

In addition, the Department of Motor Vehicles application 
for a new or renewal driver’s license requires the applicant 
to consent in writing to submit to a chemical test or tests 
of the blood, breath, or urine when requested to do so by a 
peace officer. The language on the application states: 

I agree to submit to a chemical test of my blood, breath, 
or urine for the purpose of determining the alcohol or 
drug content of my blood when testing is requested by a 

peace officer acting in accordance with Section 13388 or 
23612 of the Vehicle Code. 

[Vehicle Code Section 13384]

Requirements for Testing

Testing must be incidental to a lawful arrest and 
administered at the direction of a peace officer having 
reasonable cause to believe the person was driving under 
the influence (DUI) of alcohol or drugs [Vehicle Code 
Section 23612(a)(1)(C)]. (The DUI offenses are described in 
Vehicle Code Sections 23140, 23152 and 23153.)

Patient Choice

A person arrested for driving under the influence of alcohol 
has the choice of whether the test shall be of his or her 
blood or breath [Vehicle Code Section 23612(a)(2)(A)]. 
According to the law, if the person arrested is incapable 
(or states that he or she is incapable) of completing the 
chosen test, the person must submit to the other test. If 
either a blood or breath test is not available, the person 
must submit to the remaining test. If both the blood and 
breath test are unavailable, the person is deemed by law to 
consent to a urine test. 

A person arrested for driving under the influence of a drug, 
or the combined influence of alcohol and a drug, has the 
choice of whether the test shall be of his or her blood or 
breath [Vehicle Code Section 23612(a)(2)(B)].

A person who chooses a breath test may also be required 
to submit to a blood test if the officer has reasonable cause 
to believe that the person was driving under the influence 
of a drug or a combination of alcohol and a drug and the 
officer has reasonable cause to believe that a blood test will 
reveal evidence of the person being under the influence. If 
the person arrested is incapable of completing the blood 
test, the person must submit to a urine test. [Vehicle Code 
Section 23612(a)(2)(C)]

If a person is transported to a medical facility because of 
the need for medical treatment, and it is not feasible to test 
the blood or breath, the law gives the person the choice of 
those tests, including a urine test, that are available [Vehicle 
Code Section 23612(a)(3)].

Patients with Hemophilia or Taking Anticoagulants

Persons with hemophilia and persons with heart conditions 
who are using anticoagulants prescribed by a physician are 
exempted from the blood test, but must submit to a urine 
test [Vehicle Code Section 23612(b) and (c)]. Generally, 
hospital personnel may rely on the subject’s representations 
regarding hemophilia or the use of anticoagulants. In 
addition, a blood test should not be performed if there are 
other reasons to believe that the test could endanger the 
person’s health.
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Patient is Unconscious, Dead or a Minor

A person who is unconscious or dead (or otherwise in a 
condition that renders him or her incapable of refusal) is 
deemed not to have withdrawn consent to the test. This 
implied consent provision also applies to minors, and, 
according to the California Attorney General, no parental 
consent is necessary to test a minor [54 Ops.Cal.Atty.Gen. 
248 (1971)]. 

Patient Refuses Testing

Notwithstanding its implied consent provision, Vehicle Code 
Section 23612 acknowledges that some subjects may 
still refuse testing. This refusal may result in penalties for 
the person, including loss of driving privileges. A hospital, 
its employees, and medical staff may (but are not legally 
required to) conduct testing even if the patient withdraws 
consent and refuses testing, if specified circumstances 
exist (as described below).

BLOOD TEST PURSUANT TO LAW ENFORCEMENT’S 
RIGHT TO CONDUCT REASONABLE SEARCH

The implied consent law is not the exclusive legal basis for 
obtaining a blood sample. Two California appellate courts 
have ruled that an arrest is not required prior to the blood 
test if there is probable cause to believe that evidence of 
a crime will be found and the withdrawal is accomplished 
in a medically approved manner and without unreasonable 
force [People v. Deltoro, 214 Cal.App.3d 1417 (1989); 
People v. Trotman, 214 Cal.App.3d 430 (1989)]. (See 
E. “Constitutionally Permissible Searches,” page 9.5, for 
additional discussion.)

IMMUNITY FROM LIABILITY

Vehicle Code Section 23158(d) provides immunity from 
civil and criminal liability to specified health care personnel 
involved in withdrawing the person’s blood, and to the 
facility employing the personnel or owning or leasing the 
premises where the test is performed. This immunity 
applies when the test is: 

1. Requested by a peace officer in writing and 

2. Performed in a reasonable manner in a hospital, clinical 
laboratory, medical clinic environment, jail or law 
enforcement facility, 

3. Performed according to accepted venipuncture 
practices, and 

4. Performed without violence by the person 
administering the test. 

The health care personnel covered include a physician, 
registered nurse, licensed vocational nurse, clinical 
laboratory scientist or clinical laboratory bioanalyst, 

paramedic (but not including employees of fire 
departments), phlebotomy technician, or unlicensed 
laboratory personnel authorized by the California 
Department of Public Health to perform these tests and 
regulated by Business and Professions Code Sections 
1242, 1242.5 and 1246.

Related to the immunity provision, Vehicle Code Section 
23158(l) provides:

Consent, waiver of liability, or the offering to, acceptance 
by, or refusal of consent or waiver of liability by the 
person on whom a test is administered, is not an issue 
or relevant to the immunity from liability for medical or 
law enforcement personnel or other facilities designated 
under subdivision (d). 

HOSPITAL REFUSAL TO PERFORM THE TEST WHEN 
PATIENT OBJECTS OR IS UNCONSCIOUS

The California Attorney General has issued an opinion 
stating that medical personnel may refuse to take a 
blood sample if the subject is unconscious or refuses to 
consent to the procedure, even though he or she does 
not forcibly resist [68 Ops.Cal.Atty.Gen. 189 (1985)]. This 
opinion addresses only the circumstances under which 
medical personnel may decline to perform the test. The 
opinion should not be interpreted to suggest that medical 
personnel should or must decline to perform the test in all 
such instances, although it is recommended that the test 
not be performed on a violent or struggling subject. The 
immunity provision discussed above should cover many 
concerns in this regard.

RECOMMENDED PROCEDURE

Request Must Be In Writing

In all cases, the officer requesting a blood test must do 
so in writing. The “Blood Test Request by Peace Officer” 
form (CHA Form 6-1) is intended for this purpose. Law 
enforcement personnel may have their own forms that 
they prefer to use. For example, the California Highway 
Patrol uses CHP 233 “Request for Blood Sample.” Such 
forms do not contain certain provisions contained in CHA 
Form 6-1 that CHA believes should be included. Thus, law 
enforcement personnel should also be asked to complete 
CHA Form 6-1.

Under no circumstances should a blood test be performed 
if the officer refuses to present a written request that is 
acceptable to the hospital.

Documentation of Patient’s Consent

Reasonable efforts should be made to obtain the consent 
of the test subject (if conscious and coherent) and his or 
her signature on CHA Form 6-1, “Blood Test Request by 
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Peace Officer.” If the subject voluntarily submits to the test 
but refuses to sign, a note should be made on the form to 
this effect.

Patient Resists

The courts have ruled that law enforcement personnel may 
use reasonable force on the subject in order to obtain a 
blood sample (for example, by holding the subject or the 
subject’s arm), but may not use violence, beatings or any 
excessive or unreasonable force [Hammer v. Gross, 932 
F.2d 842 (9th Cir. 1991) cert. den.; City of Newport Beach v. 
Hammer, 116 L.Ed.2d 607 (1991); People v. Ryan, 116 Cal.
App.3d 168 (1981)].

As noted above, however, hospital personnel may decline 
to withdraw blood if the subject refuses to consent. Each 
hospital should develop a policy regarding whether it 
will withdraw blood from subjects who refuse consent. 
Hospital personnel should decline to withdraw blood from 
any violent or struggling subject, and law enforcement 
personnel should be so advised. Jails and other law 
enforcement facilities are authorized by law to employ their 
own certified phlebotomy technicians to draw blood in the 
jail or other law enforcement facilities; thus, they have other 
options if a hospital declines to draw blood. [Vehicle Code 
Section 23158(e)]

Withdrawing the Blood

The blood may be withdrawn by a physician, registered 
nurse, licensed vocational nurse, clinical laboratory scientist, 
clinical laboratory bioanalyst, paramedic (if authorized by 
the paramedic’s employer), phlebotomy technician, or 
unlicensed laboratory personnel authorized by the state 
and regulated by Business and Professions Code Sections 
1242, 1242.5 and 1246 [Vehicle Code Section 23158].

Completion of Form by Person Withdrawing the Blood

The person withdrawing the blood should complete and 
sign CHA Form 6-1. Any unusual events or circumstances 
should be noted.

Copies of the Written Request

One copy of the peace officer’s written request (CHA Form 
6-1) and any other written request presented to the hospital 
should be retained by the hospital.

D. Medical Evaluation Prior to Incarceration

A law enforcement officer may bring an arrested person 
to the hospital for a limited physical examination to 
determine if it is medically safe to incarcerate the arrestee. 
If the patient is brought to an emergency department for 
pre-jail clearance, CMS guidelines require that the hospital 

perform a medical screening examination in accordance 
with EMTALA (and also provide stabilizing treatment if the 
patient has an emergency medical condition) if the arrestee 
or the authorized legal representative consents to the 
examination (see II. “EMTALA Considerations,” page 9.1). 

There is no legal requirement for the hospital to 
communicate any information to law enforcement officers 
about the patient’s condition. In addition, if the arrested 
person refuses to cooperate with hospital personnel, it 
may be impossible to determine whether he or she may 
be safely incarcerated. The person performing the medical 
evaluation and the law enforcement official making the 
request may wish to complete the “Medical Evaluation 
Request by Peace Officer” form (CHA Form 6-2).

The conclusion as to whether or not it is medically 
contraindicated to incarcerate the arrestee may be 
disclosed to law enforcement officers. Other medical 
information generated under these circumstances may be 
disclosed only in accordance with the general guidelines 
and restrictions discussed in this chapter.

E. Constitutionally Permissible Searches

LIMITATIONS ON POLICE AUTHORITY

If a patient refuses to consent to medical procedures 
(other than DUI drug or alcohol tests) requested by law 
enforcement officers, the hospital should not permit 
the performance of any procedures, other than a visual 
evaluation of the patient, unless the procedures will be 
performed under the officer’s limited authority to conduct 
constitutionally permissible searches.

It should be recognized that the hospital generally incurs 
some risk of liability when medical procedures are 
performed at the request of law enforcement officials but 
without the patient’s consent. Even a search conducted 
under a valid warrant or in accordance with the strict 
conditions that govern warrantless searches may be 
subject to careful review by the courts. The review will be 
more intensive as the medical procedures performed are 
more invasive.

Searches Pursuant to Warrant

As a general rule, law enforcement officers may conduct 
constitutionally permissible searches pursuant to a 
valid search warrant. However, the procedures may be 
performed only if the warrant: 

1. States a finding of probable cause; and

2. Specifically describes the person and the procedures 
to be performed. 
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Hospital personnel should inspect the warrant to see that 
it contains the above information before performing the 
requested procedures.

If a law enforcement officer has a warrant showing 
that a mental health patient is wanted for a serious or 
violent felony, see F. “Law Enforcement Officer With A 
Warrant,” page 16.25.

Warrantless Search

A search may not be conducted without a valid 
warrant unless:

1. The subject has been lawfully arrested or detained; and

2. The evidence sought relates to the crime for which the 
patient is detained; and

3. There is “probable cause” (if nonintrusive procedures 
will be performed) or a “clear indication” (if intrusive 
procedures will be performed) that evidence relating to 
the crime will be found; and

4. Exigent circumstances exist that require that the tests 
or procedures be performed without the delay required 
to obtain a warrant (for example, the evidence would 
be destroyed during the delay required to obtain the 
warrant); and

5. The tests or procedures are “reasonable” in view of the 
totality of the circumstances.

[People v. Bracamonte, 15 Cal.3d 394, 399-406 (1975) 
(elements for warrantless search); People v. Deltoro, 214 
Cal.App.3d 1417 (1989) (arrest not necessary for search)]

Warrantless searches should not be conducted unless 
the officers act pursuant to these strict constitutional 
requirements. If the hospital agrees to respond to a law 
enforcement request to conduct a warrantless search, it 
may attempt to minimize its potential liability by asking 
the officers to affirm that the constitutional prerequisites 
cited above are present. CHA has developed a form, 

“Warrantless Medical Search Request by Peace Officer” 
(CHA Form 6-3), for a hospital to use in such situations. 

If the law enforcement officers who make the request 
refuse to produce a valid search warrant or refuse to affirm 
that the constitutional preconditions for a warrantless 
search are present, the procedures should not be 
performed. In addition, if the subject’s actions make the 
performance of the requested procedures unsafe, or if 
the tests or treatment are medically contraindicated, the 
procedures should not be performed.

V. OFFICER’S WISH TO QUESTION A PATIENT

A. Introduction

Law enforcement officers may request to question or 
interrogate a patient in a hospital. If the officer has a court 
order (a search warrant or arrest warrant), the hospital 
should generally permit the officer access to the patient. 
In addition, if the officer is responding to a crime or an 
emergency on the facility premises, the hospital also should 
generally permit the officer access to the patient. Hospitals 
with concerns or questions in these types of situations 
should contact legal counsel.

Law enforcement officers may come to the hospital without 
any type of court authority and request to “visit,” “talk to,” 
or “interrogate” a patient. The patient may be considered 
by the officers to be a suspect, a victim, or a witness — or 
the police may not know if a patient fits into one of these 
categories. In any event, such requests by law enforcement 
officers may involve serious questions of the patient’s rights 
and, if complied with, may result in liability for the hospital. 
In such a case, both the hospital and the physician must 
act consistently with their duties to protect the patient’s 
therapeutic and privacy interests.

B. Recommended Procedures

The following recommended procedures should be followed 
if law enforcement officials request to interrogate a patient. 
They apply to all patients whatever the patient’s relationship 
with the police (for example, arrested, under investigation, 
victim or witness). However, they do not apply to patients 
who are receiving treatment for psychiatric disorders or 
alcohol or drug abuse in specified facilities since these 
patients have special legal protections (see chapters 
8, 15 and 16 for more information). Further, the following 
procedures do not specifically address patients who are 
serving time in a state prison or city or county jail or juvenile 
hall and are transferred to a hospital for medical treatment. 
Legal counsel should be consulted in such cases.

PATIENT CONSENTS TO INTERROGATION

If a competent adult consents to cooperate with law 
enforcement officers, that person’s desire should be 
respected. The law is not clear with respect to minors 
and other patients who lack capacity to make decisions. 
Although California law describes when a surrogate may 
make a medical decision on behalf of a patient who is a 
minor or otherwise lacks capacity, it is not clear that such a 
surrogate may make a legal decision (whether to talk to law 
enforcement officers) on behalf of such a patient. 
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A patient who indicates a desire to cooperate with law 
enforcement officers should be fully informed of any 
possible adverse medical consequences, and the patient’s 
consent, in light of his or her receipt of such information, 
should be documented in the medical record. If it is 
medically inappropriate to conduct an interrogation, but 
the patient indicates a willingness to cooperate with law 
enforcement officers, hospital personnel may decide to 
facilitate the transmission of information from the patient to 
the law enforcement officers.

PATIENT OBJECTS TO INTERROGATION

As a general rule, an interrogation conducted without a 
patient’s consent, or the consent of the patient’s legal 
representative, is improper. A nonconsensual interrogation 
may stress the patient and worsen his or her mental 
or physical condition, especially if the patient is elderly, 
developmentally disabled, severely ill, or a child. A law 
enforcement interview may also retraumatize some patients.

Although the hospital should object to nonconsensual 
interrogations, the hospital must also be aware that the 
police have a responsibility to perform certain functions, 
which may include interrogations, and that hindering 
the police in this regard could be characterized as an 
obstruction of justice, with attendant criminal penalties 
[Penal Code Sections 69 and 148].

Hospital personnel should never attempt to physically 
prevent an officer from interrogating a patient. However, 
when an officer insists on interrogating a patient despite 
the warning that such an action may adversely affect the 
patient’s medical condition, the hospital should contact the 
officer’s supervisor, inform the supervisor of the objections, 
and request assistance in resolving the matter.

If an interrogation is conducted, it may be advisable to 
have hospital personnel monitor the interrogation, to the 
extent feasible, to protect the therapeutic interests of 
the patient. However, if the patient expresses a desire 
to exclude hospital personnel from the interrogation, this 
desire should be respected. If the police do not permit the 
presence of hospital personnel despite the patient’s desire 
to have them present, an objection should be clearly stated 
and documented.

A hospital should consult its legal counsel if issues related 
to law enforcement officers cannot be resolved.

VI. IMMIGRATION AND CUSTOMS 
ENFORCEMENT (ICE) INQUIRIES

The California Hospital Association has been contacted by 
hospitals over the past couple of years about responding 
to inquiries from the U.S. Department of Homeland Security 

Immigration and Customs Enforcement (ICE), which is 
responsible for enforcing federal immigration laws. In 
general, an ICE officer is like any other law enforcement 
officer looking for a patient or information about a patient. 
Hospital clinical and front-line staff should treat ICE agents 
the same as they would treat other law enforcement 
officers, with one exception noted below (see B. “New 
State Law Effective Jan. 1, 2018,” page 9.8).

Hospital employees should understand that hospitals 
are not required to report undocumented individuals 
to immigration authorities, and in fact, doing so may 
constitute a privacy breach.

Under state and federal health information privacy 
laws, hospitals generally can release limited information 
about a patient to a member of the public if the inquiry 
specifically contains the patient’s name and the patient 
has not requested that the information be withheld. 
However, privacy laws are less clear about the ability of 
hospitals to release patient information when the inquiry is 
made by a law enforcement officer. Accordingly, hospital 
staff should neither confirm nor deny the presence of a 
patient or provide information about a patient to an ICE 
agent unless the agent has a court order or a search 
warrant. Note that a subpoena alone is not sufficient; 
a signed court order must accompany any subpoena. 
Information can also be disclosed, of course, if the patient 
has signed a written authorization form. [Confidentiality 
of Medical Information Act, Calif. Civil Code Section 56 
et seq.; Lanterman-Petris-Short Act, Calif. Welfare and 
Institutions Code Section 5328 et seq.; Calif. Penal Code 
Sections 1523-1545; the Health Insurance Portability and 
Accountability Act of 1996, 45 C.F.R. parts 160 and 164]

Law enforcement officers have, on occasion, been 
very persistent in attempting to obtain information from 
a hospital, even to the point of threatening hospital 
employees with charges of impeding an investigation 
or obstructing justice. Hospital staff should be equally 
persistent in declining to respond to requests for 
information. A hospital may wish to have a standard 
response ready, such as “you will need to talk to the 
Administrator on Duty” or “you will need to talk to the 
CEO’s office tomorrow morning,” that front-line staff can 
continue to repeat to an overly-persistent officer.

Hospitals should be aware that law enforcement officers 
have the ability to obtain court orders and search 
warrants very quickly, when necessary. The officer should 
be informed that the hospital will wait while an order is 
obtained. If an ICE agent presents a court order or search 
warrant, the hospital should follow its usual procedure for 
responding to court orders or search warrants presented 
by any other law enforcement officer. 
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A. Hospital Directory

Most hospitals maintain a hospital directory, which lists the 
name and room number of inpatients. The directory is used 
by hospital operators and lobby desk staff. It is legal for a 
hospital to disclose the name and room number of patients 
to callers and visitors, such as family members, friends, 
clergy, florists, etc. A law enforcement officer dressed in 
plain clothes could pose as a visitor and learn a particular 
patient’s location in the hospital. 

Patients are informed at the time of admission of the 
existence of the hospital directory and how to opt out by 
reading the hospital’s Notice of Privacy Practices. However, 
many patients do not read the Notice of Privacy Practices 
right away. A hospital may choose to bring this information 
to their patients’ attention by using a separate document or 
by having admitting personnel notify them verbally. 

Patients should be aware that if a plain-clothed or 
undercover agent appears at the hospital and does not 
identify himself/herself, the hospital may treat the officer 
like any other visitor. This means that, unless the patient 
has opted out of the directory, the hospital may confirm the 
presence of a patient and tell the visitor/officer the patient’s 
room number.

B. New State Law Effective Jan. 1, 2018

Effective Jan. 1, 2018, state law prohibits an employer 
(including a hospital) from giving voluntary consent to an 
ICE agent to enter the employer’s nonpublic areas unless 
the agent provides a judicial warrant [Government Code 
Section 7285.1]. Although this law was meant to protect 
employees, its provisions also serve to protect patients and 
visitors. 

Specifically, an employer (or an employee acting on behalf 
of the employer) may not give voluntary consent to an 
ICE agent to enter “nonpublic areas of a place of labor.” 
State law does not define “nonpublic areas of a place of 
labor.” The California Labor Commissioner and Attorney 
General have stated that the term “nonpublic” should 
be given its usual and ordinary meaning — an area that 
the general public is normally not free to enter. This would 
include offices where payroll or personnel records are kept, 
areas restricted to employees by posting signs or keeping 
doors closed, etc. This would likely include most parts of a 
hospital, including patient rooms, exam rooms, procedure 
rooms, offices, etc. 

The California Labor Commissioner and Attorney General 
have stated that there is no violation if an ICE agent enters 
a nonpublic area without consent. They have also said that 
the law does not require physically blocking or physically 
interfering with the entry of an ICE agent to show that 
voluntary consent was not provided.

EXCEPTION

An employer may take an ICE agent to a nonpublic area if 
no employees are present in that area to verify whether the 
agent has a judicial warrant. The employer may not give the 
agent consent to search the nonpublic area in the process.

WHAT IS A JUDICIAL WARRANT?

Hospitals should review any document offered by an 
ICE agent to determine if it is a judicial warrant. A judicial 
warrant is signed by a judge. The name of an issuing court 
will appear at the top of the warrant. 

Documents issued by a government agency — not issued 
by a court and signed by a judge — are not judicial 
warrants. An ICE agent may show up with a document 
called an “administrative warrant” or a “warrant of 
deportation or removal.” These are not judicial warrants. 
Hospitals are advised to consult legal counsel about their 
legal rights and obligations if an ICE agent presents a 
document that purports to be a warrant.

PENALTIES 

A violation of this law is subject to a civil penalty of up to 
$10,000.

VII. NOTIFYING OFFICERS WHEN PATIENT IS 
DISCHARGED

Hospitals may be asked by law enforcement officials to 
contact them when a patient is being discharged from 
the facility. Hospitals are generally under no duty to inform 
law enforcement officers upon the discharge of a patient, 
with the exceptions noted below. Moreover, information 
about discharge is protected health information under 
state confidentiality laws and HIPAA and thus must meet 
legal requirements for release. (See chapter 8 and CHA’s 
California Health Information Privacy Manual about release 
of patient medical information.)

Situations in which disclosure of discharge information to 
law enforcement would appear to be permissible are as 
follows: 

1. When a patient communicates a serious threat of 
physical violence to a licensed psychotherapist, 
and it is appropriate that law enforcement officers 
be contacted in order to protect the threatened 
person(s). Health care providers may wish to consult 
their privacy officer or legal counsel prior to disclosing 
patient-identifiable information to law enforcement 
officers. (See VIII. “Potentially Dangerous Patients: 
Duty to Warn Potential Victims and Notify Law 
Enforcement,” page 16.18.)
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2. Upon the discharge or release of a patient who was 
detained or apprehended for examination of his or her 
mental condition and who had a weapon confiscated 
by a law enforcement officer under Welfare and 
Institutions Code Section 8102 (see X. “Notifying Law 
Enforcement Officers of Patient Presence, Release or 
Disappearance,” page 16.23).

3. Upon the escape, disappearance, release, or transfer 
of specified mental health patients. (See X. “Notifying 
Law Enforcement Officers of Patient Presence, Release 
or Disappearance,” page 16.23, for further information.) 

4. When a patient is detained for 72-hour evaluation and 
treatment or 14-day intensive treatment, and the peace 
officer who detained the patient did the following:

a. Requested notification of discharge when he/she 
brought the patient in; and 

b. Certified in writing that the patient was referred to 
the facility under circumstances that support the 
filing of criminal charges.

Only the patients’ name, address, date of admission 
for 72-hour evaluation, date of certification for intensive 
treatment, and date of release may be disclosed. 
(See “Notification of Release to County Behavioral 
Health Director and Peace Officer,” page 15.12, and 

“Notification of Release to County Behavioral Health 
Director and Peace Officer,” page 15.19.)
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I. INTRODUCTION

The use of human subjects in the investigational use of 
drugs and devices and other medical research is regulated 
by both federal and California law. The purpose of these 
laws is to safeguard the welfare of humans and to assure 
that potential subjects are given enough information 
about the research so that they may make an informed 
decision about whether or not to participate. The laws 
require that specified information be given so that a 
person may give informed consent and that this consent 
process be documented. The laws also require hospitals 
to establish “institutional review boards” (IRB) to review 
and approve proposed research and the process by which 
the investigator intends to secure the informed consent 
of participants.

In addition, physicians must inform every patient (not 
just research subjects) of any research or economic 
interests the physician may have with regard to the 
patient’s treatment, and obtain the patient’s consent 
to the treatment. (See II. “Use of Organs, Tissues and 
Fluids,” page 5.1.)

A. Scope of the Chapter

The laws governing consent for human research are 
extremely complex. This chapter is not designed to address 
the specific requirements and procedures for initiating, 
conducting, and reviewing all types of research; rather, it 
is designed to provide an overview of the issues involved, 
and to explain the basic provisions of the federal and state 
laws that regulate research activities. Due to the complexity 
of the relevant laws and the need to review carefully their 
application to particular situations or circumstances, a 
hospital in which human research is performed must 
obtain experienced legal counsel with respect to the issues 
addressed in this chapter.

There are three sets of laws that govern most human 
research. The first is a common federal policy, “Protection 
of Human Subjects” [45 C.F.R. part 46], that governs 
human research funded or conducted by a federal 
department or agency. Each of 16 federal departments and 
agencies has adopted this common policy, also referred to 

as the “Common Rule.” However, the U.S. Food and Drug 
Administration (FDA) departs in some ways from these 
rules. The second set of laws is the FDA’s regulations that 
govern research that involves the use of investigational 
drugs and devices on human subjects. The third set of laws 
is the California “Protection of Human Subjects in Medical 
Experimentation Act,” part of which governs all human 
experimentation in California and part of which pertains 
only to research that is not subject to federal regulations 
[Health and Safety Code Section 24178]. Additionally, 
California has passed some very specific laws regarding 
cloning, stem cell, HIV/AIDS and embryonic research as 
well as ovarian retrieval for research that are discussed at 
the end of this chapter. 

These laws impose requirements that differ from each other 
in some respects. California hospitals will likely be held to 
the standard of care that embraces the broadest elements 
of patient protection. 

B. Scope of the Laws

The federal “Protection of Human Subjects” regulations 
(Common Rule) [45 C.F.R. part 46] apply to research that 
involves human subjects and is conducted or supported (in 
whole or in part) by a federal department or agency. These 
regulations apply to research conducted by federal civilian 
employees as well as military personnel. Department and 
agency heads retain significant discretion to determine 
whether a particular activity is subject to these regulations 
[45 C.F.R. Section 46.101]. In addition, some research 
activities are exempt from the requirements of these 
regulations (see “Exempt Research,” page 10.3). The 
U.S. Department of Health and Human Services (DHHS) 
maintains a website with extensive information about 
human research requirements at www.hhs.gov/ohrp.

The FDA’s regulations [21 C.F.R. parts 50, 56, 312, and 
812] apply to the investigational use of “new drugs,” “new 
devices,” and other “test articles” that results in data for 
submission to or review by the FDA. Ordinarily, drugs and 
devices may not be manufactured, sold, or distributed 
unless the FDA has given its approval; however, an 
exception is made for the “investigational use” of new 

http://www.hhs.gov/ohrp
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drugs, devices, and other articles. The FDA's Office of 
Good Clinical Practice has helpful information about 
human research subject protection at https://www.fda.
gov/ScienceResearch/SpecialTopics/RunningClinicalTrials/
default.htm.

California law [Health and Safety Code Sections 24170-
24179 and 111515 et seq.] applies to all “medical 
experiments” that involve human subjects, including the 
investigational use of new drugs and devices.1 “Medical 
experiment” means:

1. The severance or penetration or damaging of tissues 
of a human subject or the use of a drug or device, as 
defined in Health and Safety Code Section 109920 
or 109925, electromagnetic radiation, heat or cold, 
or a biological substance or organism, in or upon a 
human subject in the practice or research of medicine 
in a manner not reasonably related to maintaining or 
improving the health of the subject or otherwise directly 
benefiting the subject.

2. The investigational use of a drug or device as 
provided in Health and Safety Code Sections 111590 
and 111595.

3. Withholding medical treatment from a human 
subject for any purpose other than maintenance or 
improvement of the health of the subject.

[Health and Safety Code Section 24174]

The California and federal laws discussed in this chapter do 
not apply to physicians using drugs, devices, or therapies 
for treatment (as opposed to research) purposes. From a 
liability standpoint, however, hospitals may wish to require 
compliance with procedures that protect patients that are 
analogous to those required by these laws.

II. OVERVIEW OF RELEVANT LAWS

A. Common Rule

As mentioned above, the federal “Protection of Human 
Subjects” regulations apply to all research involving human 
subjects that is conducted or supported by a federal 
department or agency. This support may be in the form 
of a federal grant, contract, cooperative agreement, or 
fellowship. An individual who receives or applies for federal 

1 NOTE: The law provides an exception for an adult in a terminal 

condition who executes a directive directing the withholding or withdrawal 

of life-sustaining procedures pursuant to Health and Safety Code 

Section 7188. However, Section 7188 was repealed effective July 1, 2000. 

[Health and Safety Code Section 24179.5]

research funds must be affiliated with or sponsored by an 
institution that assumes responsibility for the research. That 
institution, as well as any institution that itself conducts 
research subject to federal regulations, must provide 
written assurances to the supporting federal department 
or agency that it will comply with the applicable federal 
regulations. These assurances must be approved by the 
department or agency. [45 C.F.R. Sections 46.101 and 
46.103] In addition, the IRB must certify to the supporting 
federal department or agency that the IRB has reviewed 
and approved each proposed research study, unless an 
exemption or waiver applies [45 C.F.R. Section 46.103(d)].

DEFINITIONS

“Clinical trial” means a research study in which one or 
more human subjects are prospectively assigned to one 
or more interventions (which may include placebo or other 
control) to evaluate the effects of the interventions on 
biomedical or behavioral health-related outcomes.

“Human subject” means a living individual about 
whom an investigator (whether professional or student) 
conducting research:

1. Obtains information or biospecimens through 
intervention or interaction with the individual, and 
uses, studies, or analyzes the information or 
biospecimens; or

2. Obtains, uses, studies, analyzes, or 
generates identifiable private information or 
identifiable biospecimens.

“Interaction” includes communication or interpersonal 
contact between investigator and subject. 

“Intervention” includes both physical procedures by 
which information or biospecimens are gathered (for 
example, venipuncture) and manipulations of the subject 
or the subject’s environment that are performed for 
research purposes.

“Minimal risk” means that the probability and magnitude 
of harm or discomfort anticipated in the research are 
not greater in and of themselves than those ordinarily 
encountered in daily life or during the performance of 
routine physical or psychological examinations or tests.

“Private information” includes information about behavior 
that occurs in a context in which an individual may 
reasonably expect that no observation or recording is 
taking place and information that has been provided for 
specific purposes by an individual and that the individual 
may reasonably expect will not be made public (for 
example, a medical record). 

https://www.fda.gov/ScienceResearch/SpecialTopics/RunningClinicalTrials/default.htm
https://www.fda.gov/ScienceResearch/SpecialTopics/RunningClinicalTrials/default.htm
https://www.fda.gov/ScienceResearch/SpecialTopics/RunningClinicalTrials/default.htm
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“Research” means a systematic investigation, including 
research development, testing and evaluation, designed 
to develop or contribute to generalizable knowledge. 
Activities that meet this definition constitute “research” for 
the purposes of the federal regulations whether or not 
they are conducted or supported under a program which 
is considered research for other purposes. For example, 
some “demonstration” and “service” programs may include 
research activities. The following activities are deemed not 
to be research:

1. Scholarly and journalistic activities (e.g., oral history, 
journalism, biography, literary criticism, legal research, 
and historical scholarship), including the collection and 
use of information, that focus directly on the specific 
individuals about whom the information is collected.

2. Public health surveillance activities, including the 
collection and testing of information or biospecimens, 
conducted, supported, requested, ordered, required, 
or authorized by a public health authority. Such 
activities are limited to those necessary to allow a 
public health authority to identify, monitor, assess, 
or investigate potential public health signals, onsets 
of disease outbreaks, or conditions of public health 
importance (including trends, signals, risk factors, 
patterns in diseases, or increases in injuries from using 
consumer products). Such activities include those 
associated with providing timely situational awareness 
and priority setting during the course of an event or 
crisis that threatens public health (including natural or 
man-made disasters).

[45 C.F.R. Section 46.102]

EXEMPT RESEARCH

Certain research is exempted under the federal regulations 
[see 45 C.F.R. Section 46.104]. In these cases, the 
investigator and institution do not need to comply with 
the general federal regulations. However, if the otherwise 
exempt research is subject to a regulation that protects 
special subjects, such as pregnant women, children, or 
prisoners, or California law, exemption under the general 
federal regulations may not relieve the institution of its 
responsibilities to comply with the other laws. Researchers 
should work with their legal counsel to determine whether 
proposed research is exempt from the general federal 
regulations, and if so, whether state law or any special 
protections under federal law continue to apply. 

B. U.S. Food and Drug Administration 
Regulations

The FDA’s regulations are, in general, consistent with the 
common federal policy discussed above. FDA regulations 
apply to clinical investigations that involve the use of 

“new drugs” or “new devices” on one or more human 
subjects. The regulations also apply when human subjects 
are exposed to a human food additive, color additive, 
electronic product, or any other article which is subject to 
regulation under the Federal Food, Drug, and Cosmetic Act 
[21 U.S.C. Section 301 et seq.].

INVESTIGATIONAL DRUGS UNDER FEDERAL LAW

Ordinarily, the distribution and use of new drugs must be 
authorized by the Secretary of DHHS. However, in certain 
instances the Secretary may approve the use of new drugs 
solely for investigational purposes, thereby allowing experts 
qualified by scientific training and experience to investigate 
the safety and effectiveness of these drugs.

Regulations promulgated by the FDA to implement 
the investigational drug exemption impose numerous 
requirements on the drug sponsor, the investigator, and 
the institution in which the investigation is conducted. 
Not all of these regulations are addressed in this manual 
because not all relate to consent issues. The provisions 
of the regulations that relate to consent and institutional 
review boards are described under III. “Institutional Review 
Board,” page 10.6, and IV. “Requirements for Obtaining 
Informed Consent for Research,” page 10.12.

Definitions

“Drug” means:

1. An article recognized in the official United States 
Pharmacopoeia, Official Homeopathic Pharmacopoeia 
of the United States, official National Formulary, or any 
supplement to any of them; 

2. An article intended for use in the diagnosis, cure, 
mitigation, treatment, or prevention of disease in 
human beings or other animals; 

3. An article (other than food) intended to affect the 
structure or any function of the body of human beings 
or other animals; and 

4. An article intended for use as a component of any 
article specified in paragraphs 1, 2, or 3, above; but 
does not include a device or its components, parts, 
or accessories.
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“New Drug” means:

1. A drug that is not generally recognized as safe and 
effective for use under the conditions prescribed, 
recommended, or suggested in the labeling thereof 
(the law has certain exceptions for drugs approved 
under a prior law; the hospital’s legal counsel should 
be consulted if it appears that a drug may qualify for 
exemption under this exception); or

2. A drug which, as a result of investigations to determine 
its safety and effectiveness for use under the 
conditions prescribed, recommended, or suggested 
in the labeling thereof, has become so recognized, but 
which has not, other than in such investigations, been 
used to a material extent or for a material time under 
such conditions.

“Off-Label” Use: Drugs Used for Treatment, Not 
Research, Purposes Are Not “New Drugs.” Off-label 
prescribing, also known as unapproved use, is the 
physician practice of prescribing a drug or medical device 
for a purpose different from one of the indications for which 
the product is approved by FDA. 

Off-label use is not illegal; the FDA does not regulate 
the practice of medicine and physicians may use legally 
marketed products in any way they believe, in their 
professional judgment, will best serve their patients. So 
long as an FDA approved drug is used by a physician for 
the treatment of an individual patient and not for research 
(i.e., to gain information concerning its safety and efficacy), 
then it is not a “new drug” and its use is not considered 
investigational even if it is being used off-label. 

When physicians use a product for an indication not in the 
approved labeling, they have the responsibility to be well 
informed about the product and to base its use on firm 
scientific rationale and on sound medical evidence. They 
also are obliged to provide the patient with information 
about the benefits, risks and alternatives related to the 
product’s use as necessary for the patient to give an 
informed consent to such use. From the perspective of 
attempting to provide the hospital, the treating physician, 
and the pharmacist with protection from the risk of liability 
associated with the dispensation and use of approved 
drugs for nonapproved uses, as well as consideration of 
patient rights, it is recommended that hospitals develop 
guidelines for the review of such use. A medical staff 
committee could be used as a screening body to determine 
whether a physician’s proposed use of a drug should 
be considered investigational or experimental. If so, the 
matter would be referred to the institutional review board to 
evaluate the protocol and informed consent procedures.

INVESTIGATIONAL DEVICES UNDER FEDERAL LAW

Federal law allows the use of new devices or the 
experimental use of accepted devices in certain instances 
for investigational purposes, thereby allowing experts 
to investigate the safety and effectiveness of these 
devices. An investigator of new devices must comply 
with FDA regulations that include, among other things, 
provisions relating to informed consent and an institutional 
review board.

As with drugs, devices ordered by a physician intended 
for off-label use with an individual patient or intended 
to meet the special needs of a physician in the course 
of professional practice, technically are exempt from 
the federal regulations. However, these exemptions are 
subject to very narrow interpretation. Therefore, to assure 
compliance with federal law and to minimize the risk of 
liability, a hospital may wish to develop a procedure, as 
discussed above, which could include review of proposed 
off-label plans of treatment by a medical staff committee to 
determine whether the intended use of an accepted device 
or a new device should be considered investigational or 
experimental. If so, the matter would be referred to the 
institutional review board to evaluate the protocol and 
informed consent procedures.

Definitions

“Device” means an instrument, apparatus, implement, 
machine, contrivance, implant, in vitro reagent, or other 
similar or related articles, including any component, part, or 
accessory that is:

1. Recognized in the official National Formulary or the 
United States Pharmacopoeia, or any supplement 
to them;

2. Intended for use in the diagnosis of disease or other 
conditions, or in the cure, mitigation, treatment, or 
prevention of disease in human beings or other 
animals; or

3. Intended to affect the structure or any function of 
the body of human beings or other animals, and 
which does not achieve any of its principal intended 
purposes through chemical action within or on the 
body of human beings or other animals and which 
is not dependent upon being metabolized for the 
achievement of any of its principal intended purposes.

“New Device” means:

1. A device which is not generally recognized, among 
experts qualified by scientific training and experience, 
to be safe and effective for use under the conditions 
prescribed, recommended or suggested in the labeling 
or advertising thereof; or
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2. A device which has become recognized as safe and 
effective as a result of an investigation to determine 
its safety and effectiveness for use under the 
conditions prescribed, recommended, or suggested 
in the labeling or advertising thereof; however, the 
device has not been used to a material extent or for 
a material time under such conditions other than in 
such investigations.

C. State Law

Investigators who conduct research in California that 
meets the definition of a “medical experiment” (as defined 
below) must comply with California law. The law provides 
that if an investigator conducts a medical experiment 
in an institution that holds an assurance from a federal 
department or agency, compliance with federal regulations 
for the protection of human subjects will be considered 
compliance with California law, with the exceptions 
described in the next paragraph. If the research is not 
subject to federal regulations, or the institution does not 
hold an assurance from a federal department or agency, 
the investigator is required to comply with all provisions 
of California law, which includes provisions governing 
informed consent and which may require review by an 
institutional review board (see III. “Institutional Review 
Board,” page 10.6). [Health and Safety Code Section 
24178(a)]

PROVISIONS THAT GOVERN ALL MEDICAL 
EXPERIMENTATION INVOLVING HUMANS

An investigator who conducts a medical experiment 
involving human subjects (including research subject to 
federal regulation) must comply with the “Experimental 
Subject’s Bill of Rights.” Any attempted waiver of the rights 
guaranteed by the Bill of Rights is void and penalties may 
be imposed for noncompliance (see VII. “Penalties for 
Failure to Comply With the Law,” page 10.22). However, 
investigators do not need to comply with California 
informed consent requirements for research described 
under “Exceptions From State Informed Consent 
Requirements,” page 10.18.

DEFINITIONS

“Medical experiment” means any of the following:

1. The severance or penetration or damaging of tissues 
of a human subject or the use of a drug or device, 
electromagnetic radiation, heat or cold, or a biological 
substance or organism, in or upon a human subject 
in the practice or research of medicine in a manner 

not reasonably related to maintaining or improving the 
health of the subject or otherwise directly of benefit to 
the subject.

2. Withholding medical treatment from a human 
subject for any purpose other than maintenance or 
improvement of the health of the subject.

3. The investigational use of a new drug or device.

“Drug,” “Device,” “New Drug,” and “New Device” 
Defined

California law concerning medical experimentation 
defines these terms in the same way as federal law. (See 

“Definitions,” page 10.3.)

Procedures and Drugs Used for Treatment, Not 
Research, Purposes Do Not Constitute Medical 
Experimentation

A physician’s use of a procedure for the treatment 
of an individual patient is not considered medical 
experimentation; therefore, it is not subject to California 
law concerning medical experimentation. Also, the 
noninvestigational use of a new drug or new device (for 
example, the use of a drug or device in a nonapproved 
(“off-label”) form or for a nonapproved use) by a physician 
for the treatment of a patient is not subject to California 
law concerning medical experimentation (just as such uses 
are not subject to the federal laws). However, as discussed 
previously, a hospital may wish to establish procedures 
for a medical staff committee to review the physician’s 
protocol, to determine whether it is experimental and 
assuring that, where appropriate, the protocol will be 
subject to institutional review board review and approval. 
The experimentation protocol should require the use of a 
specialized procedure and form to assure that informed 
consent is obtained from each patient for whom the 
protocol is used.

NEW DRUGS AND DEVICES

Prohibition Against Distribution of New Drugs or 
Devices

California law states that no person may sell, deliver, or give 
away a new drug or new device unless an application has 
been approved by the FDA or by the California Department 
of Public Health (CDPH).

Investigational Use of New Drugs or Devices

California law (like FDA regulations) allows new drugs 
or devices which have not been approved under either 
California or FDA law to be used investigationally by 
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experts qualified by scientific training and experience to 
investigate the safety and effectiveness of the new drug 
or device. Investigational use must be approved under 
either FDA or California law. If the new drug or device is 
approved by the FDA, the investigator must comply with 
FDA regulations. Most drug and device investigations will 
be subject to FDA regulations because the test article or its 
components almost invariably will have traveled in interstate 
commerce. If not, California law independently provides for 
investigational use, provided the investigator, manufacturer, 
or sponsor complies with certain requirements relating to 
informed consent and, with respect to drugs, review by 
an institutional review board discussed in III. “Institutional 
Review Board,” page 10.6.

III. INSTITUTIONAL REVIEW BOARD

Federal and state law require the establishment of an 
institutional review board (IRB) for the protection of human 
subjects. This board is responsible for initial and continuing 
review and approval of research that involves subjects in 
an institution, or conducted by an individual affiliated with 
an institution that agrees to assume responsibility for the 
study [45 C.F.R. Section 46.107 et seq.; Title 22, California 
Code of Regulations, Sections 70708 (general acute 
care hospitals) and 71508 (acute psychiatric hospitals)]. 
Federal regulations establish standards for membership, 
organization, functions, and registration with the DHHS 
Office for Human Research Protections, of IRBs and criteria 
for IRB review and approval of research. California law 
requires the formation of a committee for the protection of 
human subjects that is either approved by CDPH or meets 
the requirements of federal law.

The following provisions meet the federal and California 
requirements for such boards or committees.

A. Membership Requirements

IRBs must meet the following membership requirements:

1. Each IRB must have at least five members with varying 
backgrounds to promote complete and adequate 
review of research activities commonly conducted 
in the institution. The IRB must be sufficiently 
qualified through the experience and expertise of 
its members (professional competence), and the 
diversity of the members, including race, gender and 
cultural backgrounds and sensitivity to such issues 
as community attitudes, to promote respect for its 
advice in safeguarding the rights and welfare of 
human subjects. The IRB must be able to ascertain 

the acceptability of proposed research in terms 
of institutional commitments, applicable law, and 
standards of professional conduct and practice. The 
IRB must include persons knowledgeable in these 
areas. If an IRB regularly reviews research that involves 
a category of subjects that is vulnerable to coercion 
or undue influence, such as children, prisoners, 
individuals with impaired decision making capacity, or 
economically or educationally disadvantaged persons, 
consideration must be given to the inclusion of one 
or more individuals who are knowledgeable about 
and experienced in working with these categories 
of subjects.

2. Each IRB must include at least one member whose 
primary concerns are in nonscientific areas and at 
least one member whose primary concerns are in 
scientific areas.

3. Each IRB must include at least one member who is 
not otherwise affiliated with the institution and who is 
not part of the immediate family of a person who is 
affiliated with the institution.

4. No IRB may have a member participate in the IRB’s 
initial or continuing review of a project in which the 
member has a conflicting interest, except to provide 
information requested by the IRB.

5. An IRB may, at its discretion, invite individuals with 
competence in special areas to assist in the review of 
issues that require expertise beyond, or in addition to, 
that available on the IRB. These individuals may not 
vote with the IRB.

B. Functions and Operations

Each IRB must establish and follow written procedures for:

1. Conducting its initial and continuing review of research 
and for reporting its findings and actions to the 
investigator and to the institution.

2. Determining which projects require review more often 
than annually and which projects need verification from 
sources other than the investigators that no material 
changes have occurred since the previous IRB review.

3. Ensuring prompt reporting to the IRB of proposed 
changes in a research activity, and for ensuring that 
investigators will conduct the research activity in 
accordance with the terms of the IRB approval until 
any proposed changes have been reviewed and 
approved by the IRB, except when necessary to 
eliminate apparent immediate hazards to the subject. 



Chapter 10 — Research of Human Subjects        CHA

   10.7© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

For example, FDA regulations require investigators to 
notify the IRB when they deviate from the approved 
protocol in order to protect the life or physical 
well-being of a subject in an emergency. This report 
must be submitted as soon as possible, but in no 
event later than five working days after the emergency. 
[21 C.F.R. Section 812.150(a)(4)]

4. Ensuring prompt reporting to the IRB and appropriate 
institutional officials of any serious or continuing 
noncompliance by investigators with the requirements 
or the determinations of the IRB, and of unanticipated 
problems involving risk to subjects or others. For 
research subject to federal regulations, these reports 
must also be made to the appropriate department 
or agency head and the Office for Human Research 
Protections at the U.S. Department of Health and 
Human Services. Reporting of any suspension or 
termination of IRB approval must also be made.

5. Reviewing research that involves pregnant women, 
children, or prisoners and approving only those studies 
that satisfy the regulations protecting those subjects.

Except when an expedited review procedure is used 
(see “Expedited Review Procedures,” page 10.7), the IRB 
must review proposed research at convened meetings at 
which a majority of the members of the IRB are present, 
including at least one member whose primary concerns 
are in nonscientific areas. This review must be conducted 
in accordance with the provisions discussed in C. “Review 
of Research,” below. In order for the research to be 
approved, it must meet the criteria discussed in D. “Criteria 
for Approval of Research,” page 10.8, and it must receive 
the approval of a majority of those members present at 
the meeting.

C. Review of Research 

USUAL PROCEDURES

Each IRB must:

1. Review and have authority to approve, require 
modifications in (to secure approval), or disapprove, all 
research activities covered by federal or California law, 
including exempt research activities for which limited 
IRB review is a condition of exemption.

2. Require that information given to each subject (or 
legally authorized representative) as part of informed 
consent is in accordance with the provisions discussed 
in IV. “Requirements for Obtaining Informed Consent 
for Research,” page 10.12. The IRB may require 

additional information to that specifically mentioned 
in the law be given to the subjects when, in the IRB’s 
judgment, the information would meaningfully add to 
the protection of the rights and welfare of subjects.

3. Require documentation of informed consent or waive 
documentation in accordance with the provisions 
discussed under H. “Documentation of Informed 
Consent,” page 10.20.

4. Notify investigators and the institution in writing of its 
decision to approve or disapprove proposed research 
activity, or of modifications required to obtain IRB 
approval of the research activity. If the IRB decides to 
disapprove a research activity, it must include in its 
written notification a statement of the reasons for its 
decision and give the investigator an opportunity to 
respond in person or in writing.

5. Conduct continuing review of research at intervals 
appropriate to the degree of risk, but not less than 
once per year (less often under certain circumstances). 

6. Have authority to suspend or terminate approval of 
research that is not conducted in accordance with 
the IRB’s requirements or that is associated with 
unexpected serious harm to subjects. Any suspension 
or termination of approval must include a statement of 
the reasons for the IRB’s action and must be reported 
promptly to the investigator, appropriate institutional 
officials, and the department or agency.

The IRB may observe (or have a third party observe) the 
consent process and the research.

[45 C.F.R. Sections 46.109 and 46.113]

REVIEW BY THE INSTITUTION

Internal policies may require that research subject to 
federal or California law that has been approved by an IRB 
is subject to further appropriate review, and approval or 
disapproval by officials of the institution. However, hospital 
policy cannot provide for institutional approval of research 
that has not been approved by an IRB. [45 C.F.R. Section 
46.112]

EXPEDITED REVIEW PROCEDURES

Research for Which Expedited Review May Be Used

The Secretary of Health and Human Services has 
established a list of categories of research that may 
be reviewed by the IRB through an expedited review 
procedure. This list may be found at www.hhs.gov/ohrp/
policy/expedited98.html. The IRB may use the expedited 

http://www.hhs.gov/ohrp/policy/expedited98.html
http://www.hhs.gov/ohrp/policy/expedited98.html
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review procedure to review research on this list, unless 
the reviewer determines that the study involves more than 
minimal risk. An expedited process may also be used to 
review minor changes in previously approved research 
during the period (of one year or less) for which approval 
is authorized. An expedited process may be used to 
review research in other specified circumstances as well. 
However, the federal department or agency conducting or 
supporting the research may restrict, suspend, terminate, 
or choose not to authorize an institution’s or IRB’s use of 
the expedited review procedure. [45 C.F.R. Section 46.110]

Procedure for Expedited Review

Under an expedited review procedure, the review may 
be carried out by the IRB chairperson or by one or more 
experienced reviewers designated by the chairperson from 
among members of the IRB. In reviewing the research, 
the reviewers may exercise all of the authority of the IRB 
except that the reviewers may not disapprove the research. 
A research activity may be disapproved only after review 
in accordance with the nonexpedited procedure. Each 
IRB that uses an expedited review procedure must adopt 
a method for keeping all members advised of research 
proposals that have been approved under the procedure. 
[45 C.F.R. Section 46.110]

D. Criteria for Approval of Research

In order to approve research, an IRB must determine that 
the following requirements are satisfied. [45 C.F.R. Section 
46.111]

MINIMIZATION OF RISKS TO SUBJECTS

The IRB must determine that the investigators have 
minimized the risks to the subjects:

1. By using procedures that are consistent with sound 
research design and do not unnecessarily expose a 
subject to risk; and

2. Whenever appropriate, by using procedures already 
being performed on the subject for diagnostic or 
treatment purposes rather than performing additional 
or different procedures as part of the research.

RISK-BENEFIT ANALYSIS

The IRB must determine that the risks to the subject are 
reasonable in relation to the anticipated benefits, if any, and 
the importance of the knowledge that may reasonably be 
expected to result. In evaluating risks and benefits, the 
IRB should consider only those risks and benefits that may 

result from the research (as distinguished from risks and 
benefits of therapies a subject would receive even if not 
participating in the research). The IRB should not consider 
possible long-range effects of applying knowledge gained 
in the research (for example, the possible effects of the 
research on public policy) as among those research risks 
that fall within the purview of its responsibility.

EQUITABLE SELECTION OF SUBJECTS

In determining whether the selection of subjects is 
equitable, the IRB should take into account the purposes 
of the research and the setting in which the research will 
be conducted. The IRB should be particularly cognizant of 
the special problems of research involving a category of 
subjects who are vulnerable to coercion or undue influence, 
such as children, prisoners, individuals with impaired 
decision making capacity, or educationally or economically 
disadvantaged persons. 

In addition, IRBs should keep in mind that the FDA may 
place a clinical hold on a study under an investigational 
new drug application involving a drug that is intended to 
treat a life-threatening disease or condition affecting both 
genders, if men or women with reproductive potential who 
have the disease or condition are otherwise eligible but are 
categorically excluded solely because of a perceived risk 
or potential risk of reproductive or developmental toxicity 
from use of the investigational drug. This regulation was 
developed in response to the past practice of excluding 
women with reproductive potential from early clinical trials. 
This regulation does not impose requirements to enroll 
a specific number of men or women with reproductive 
potential, however. [21 C.F.R. Section 312.42 (b)(1)(v)]

INFORMED CONSENT

Unless an exception applies, the IRB must determine 
that informed consent will be sought from each 
prospective subject or legally authorized representative 
or waived in accordance with waiver requirements. (See 
IV. “Requirements for Obtaining Informed Consent for 
Research,” page 10.12.)

MONITORING THE STUDY

Where appropriate, the IRB must require that the research 
plan adequately provides for monitoring the data collected 
to ensure the safety of subjects.

PRIVACY AND CONFIDENTIALITY

Where appropriate, the IRB must require the investigator to 
include adequate provisions to protect the subject’s privacy 
and to maintain the confidentiality of the data.
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Under the privacy regulations of the Health Insurance 
Portability and Accountability Act (HIPAA), in order to use 
or disclose a patient’s protected health information (PHI) for 
research purposes, a covered entity is generally required 
to obtain either a written authorization or a waiver of the 
authorization from an IRB or a “privacy board” that meets 
the requirements of the regulations [45 C.F.R. Section 
164.512(i)]. HIPAA does, however, permit some limited uses 
of PHI for research without authorization or a formal waiver. 
These include use of PHI for research preparatory activities 
and research on the PHI of deceased individuals in some 
circumstances. In addition, research can be conducted 
on de-identified PHI without authorization. The regulations 
also permit covered entities to disclose a “limited data set” 
of information for research, public health and health care 
operational purposes. The limited data set cannot include 
certain specific identifiers, but can contain more information 
than fully de-identified data. The HIPAA restrictions on 
PHI apply to all research, regardless of the source of 
funding, and affect both the way researchers obtain 
informed consent from subjects and how they use PHI 
in their studies. (For more information on HIPAA generally, 
see chapter 8; for specific information about the use 
and disclosure of PHI for research purposes, see CHA’s 
California Health Information Privacy Manual.)

LIMITED IRB REVIEW

An IRB may conduct a limited review of activities involving 
only storage or maintenance of identifiable private 
information or identifiable biospecimens for potential 
secondary research for which broad consent is required. 
The IRB need not make the determinations listed in 
D. “Criteria for Approval of Research,” page 10.8; instead, 
it must make only the following determinations:

1. Broad consent for storage, maintenance, and 
secondary research use of identifiable private 
information or identifiable biospecimens is obtained 
(see “Federal Requirements for Study-Specific 
Consent: Basic Elements,” page 10.13); 

2. Broad consent is appropriately documented or waiver 
of documentation is appropriate; and

3. If a change is made in the way the identifiable private 
information or identifiable biospecimens are stored 
or maintained, there are adequate provisions to 
protect the privacy of subjects and to maintain the 
confidentiality of data.

SPECIAL PROTECTIONS FOR VULNERABLE SUBJECTS

Where some or all of the research subjects are likely to 
be vulnerable to coercion or undue influence, such as 
individuals with impaired decision making capacity, or 
economically or educationally disadvantaged persons, 
the IRB must require appropriate additional safeguards 
to be included in the study to protect the subject’s rights 
and welfare. The IRB must also ensure that research 
complies with special requirements related to pregnant 
women, human fetuses and neonates [45 C.F.R. Sections 
46.201-46.207] and to prisoners [45 C.F.R. Sections 
46.301-46.306]. (See also Penal Code Section 3500 et 
seq.)

SPECIAL PROTECTIONS FOR CHILDREN

Federal regulations impose special protections when 
research involves children as subjects [21 C.F.R. Sections 
50.20-50.54; 45 C.F.R. Sections 46.401-46.409]. 

“Children” are persons who have not attained the legal 
age for consent to treatments or procedures involved in 
the research, under the applicable law of the jurisdiction 
in which the research will be conducted [45 C.F.R. 
Section 46.402(a)]. For research conducted in California, 
the legal age for consent is 18 years, unless the minor 
is emancipated.

Whether the IRB may approve a research study that 
involves a child depends upon the degree of risk presented 
to the child and the benefits expected to be gained by the 
child or with respect to generalizable knowledge about the 
child’s disorder or condition. The IRB must also determine 
that adequate provisions are made for obtaining the child’s 
assent, when appropriate, and the parent(s) or guardian’s 
consent. 

A facility that conducts research activities involving children 
should consult experienced legal counsel to ensure that all 
requirements are met.

Standards for Approving Research

Research Not Involving Greater Than Minimal Risk. The 
research may be approved if the IRB finds that no greater 
than minimal risk to the child is presented.

Research Involving Greater Than Minimal Risk. 
Research involving greater than minimal risk may be 
approved if the IRB finds that it also presents the prospect 
of direct benefits to the subject or will yield generalizable 
knowledge about the subject’s disorder or condition, and 
meets the other criteria discussed below.

The other criteria for approval depend upon the 
expected benefits:
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1. If the research is expected to benefit directly the 
individual subject, it may be approved if:

a. The risk is justified by the anticipated benefit to the 
subject; and 

b. The relation of the anticipated benefit to the risk 
is at least as favorable to the subject as that 
presented by available alternative approaches.

2. If the research is not expected to benefit directly the 
subject, but is likely to yield generalizable knowledge 
about the subject’s disorder or condition, it may be 
approved if: 

a. The risk represents a minor increase over 
minimal risk;

b. The intervention presents experiences to the 
subject reasonably commensurate with those 
inherent in their actual or expected medical, dental, 
psychological, social or educational situations; and

c. The research is likely to yield generalizable 
knowledge about the subject’s disorder or 
condition which is of vital importance for the 
understanding or amelioration of that disorder 
or condition.

Research Not Otherwise Approvable. Research that 
does not meet the criteria discussed in “Standards for 
Approving Research,” page 10.9, may be approved only 
if the IRB finds that the research presents a reasonable 
opportunity to further the understanding, prevention, or 
alleviation of a serious problem affecting the health or 
welfare of children and the Secretary of Health and Human 
Services or the Commissioner of Food and Drugs finds, 
after consultation with a panel of experts in pertinent 
disciplines and following opportunity for public comment, 
that the research presents such an opportunity and will be 
conducted in accordance with ethical principles.

Securing the Child’s Assent and the Parent(s) or 
Guardian’s Consent

Assent of the Child. The IRB must determine that 
adequate provisions have been made for soliciting each 
child’s assent when the IRB judges that the child is capable 
of providing assent. “Assent” is defined as a child’s 
affirmative agreement to participate in the research; a mere 
failure to object may not be construed as assent.

In determining whether each child expected to participate 
in the research is capable of providing assent, the IRB must 
take into account the age, maturity, and psychological state 
of either all of the children or each individual child. The 
IRB may determine, however, that the assent of children 

is not necessary when some or all of the children are not 
capable of assenting, the procedure is expected to yield a 
direct benefit to the child and is available only in the context 
of research, or the requirements for waiver of some or all 
of the consent requirements have been met. (See “FDA 
Regulations: The 1981 Rule,” page 10.15.)

If a child’s assent must be obtained, the IRB must 
determine whether and how such assent will 
be documented.

Consent of Parent(s) or Guardian. The IRB must assure 
that each child’s parent(s) or guardian gives informed 
consent in the manner described under IV. “Requirements 
for Obtaining Informed Consent for Research,” page 10.12. 
The IRB may decide that only one parent’s consent is 
necessary if the study involves minimal risk, or greater than 
minimal risk, but also offers prospects of direct benefits to 
the subject. In other cases (i.e., studies that involve greater 
than minimal risk, but promise generalizable knowledge 
about the subject’s condition, or studies not otherwise 
approvable), both parents must consent unless one parent 
is deceased, unknown, incompetent, or not reasonably 
available, or only one parent has sole custody or legal 
custody of the child.

The IRB may waive the parent or guardian consent 
requirement if it is not a reasonable condition (for example, 
the child who will be a research subject is neglected or 
abused), but it must assure that an appropriate mechanism 
for protecting each child is substituted. The substitute 
mechanism should be appropriate in view of the activities 
involved in the study, the risk and anticipated benefit to 
each research subject, his or her age, maturity, status, 
and condition.

Ward. A child who is a ward of the state or any other entity 
may be included in research involving greater than minimal 
risk that is not expected to directly benefit the child only if 
the research is: 

1. Related to the child’s status as a ward; or 

2. Conducted in schools, camps, hospitals, institutions or 
similar settings in which the majority of the subjects are 
not wards.

Also, an advocate must be appointed by the IRB to act 
on behalf of the ward (or more than one ward) in addition 
to the child’s guardian. The advocate must be qualified to 
and indeed act in each child’s best interests, and may not 
be associated with the research, the investigator, or the 
guardian organization.
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MEDICAL DEVICES AND SIGNIFICANT RISK

If a medical device is being studied, the materials to be 
submitted by the investigator to the IRB must include 
either a valid investigational device exemption (IDE) number, 
issued by the FDA, or a written statement by the sponsor 
reflecting its determination that the device is non-significant 
risk (NSR) and does not require an IDE under FDA 
regulations. In the latter case, the investigator must also 
submit documentation of the sponsor’s risk assessment 
and the rationale used in making its NSR determination. 

A “significant risk device” means an investigational 
device that:

1. Is intended as an implant and presents a potential 
for serious risk to the health, safety, or welfare of 
a subject;

2. Is purported or represented to be for use in supporting 
or sustaining human life and presents a potential 
for serious risk to the health, safety, or welfare of 
a subject;

3. Is for a use of substantial importance in diagnosing, 
curing, mitigating or treating disease, or otherwise 
preventing impairment of human health and presents a 
potential for serious risk to the health, safety or welfare 
of a subject; or

4. Otherwise presents a potential for serious risk to the 
health, safety or welfare of a subject.

If the study is presented without an IDE number based on 
the sponsor’s assessment that the device is NSR, the IRB 
must make an independent assessment of the risk status 
of the device, taking into account information such as 
reports of prior investigations conducted with the device, 
the proposed investigational plan, the proposed subject 
selection criteria, and the proposed monitoring procedures. 
The IRB should also consider such guidance and examples 
as may be provided in “Information Sheets” or other such 
materials published by the FDA.

If the study is covered by an IDE, or the sponsor and the 
investigator have determined that the device is NSR and 
the IRB agrees with that determination, the study may 
commence upon notice of final approval by the IRB. If the 
IRB disagrees with a sponsor’s assessment that a device is 
NSR, the IRB must notify the sponsor and the investigator 
of its determination. The sponsor must then notify the FDA 
of the IRB’s determination, and the FDA will make a final 
decision regarding SR/NSR status. 

HUMANITARIAN USE DEVICES

Federal regulations [21 C.F.R. part 814] authorize the FDA, 
under certain circumstances, to grant special marketing 
approval for devices to be used in the diagnosis or 
treatment of rare diseases or conditions. However, use 
of the device, as specified in the exemption, must be 
approved by an IRB that operates in accordance with FDA’s 
regulations and has agreed to oversee such use.

E. IRB Records

ITEMS FOR WHICH RECORDS MUST BE KEPT

An institution, or where appropriate, an IRB, must prepare 
and maintain adequate documentation of IRB activities 
including the following:

1. Copies of all research proposals reviewed; scientific 
evaluations, if any, that accompany the proposals; 
approved sample consent documents; progress 
reports submitted by investigators; and reports of 
injuries to subjects.

2. Minutes of the IRB meetings which must be in 
sufficient detail to show attendance at the meetings; 
actions taken by the IRB; the vote on these actions 
including the number of members voting for, against, 
and abstaining; the basis for requiring changes in or 
disapproving research; and a written summary of the 
discussion of controverted issues and their resolution.

3. Records of continuing review activities.

4. Copies of all correspondence between the IRB and 
the investigators.

5. A list of IRB members identified by name; earned 
degrees; representative capacity; indications 
of experience such as board certifications or 
licenses, sufficient to describe each member’s chief 
anticipated contributions to IRB deliberations; and 
any employment or other relationship between each 
member and the institution (i.e., full-time employee, 
part-time employee, member of governing panel or 
board, stockholder, paid or unpaid consultant). If the 
IRB reviews research subject to federal regulations, 
changes in IRB membership must be reported to the 
department or agency.

6. Written procedures for the IRB as required by 
the federal regulations (see B. “Functions and 
Operations,” page 10.6).

7. Statements of significant new findings provided to 
subjects as required by the federal regulations.
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8. The rationale for an expedited reviewer’s determination 
that research appearing on the expedited review list is 
more than minimal risk.

9. Documentation specifying the responsibilities of an 
institution and an IRB will undertake when the IRB is 
not operated by the institution.

RETENTION OF AND ACCESS TO RECORDS

The records described above must be retained for at least 
three years, and records relating to research which is 
conducted must be retained for at least three years after 
the research is completed [45 C.F.R. Section 46.115(b)]. 
The records may be maintained on paper or electronically, 
and must be accessible for inspection and copying by 
authorized representatives of the federal department or 
agency at reasonable times and in a reasonable manner. 
[45 C.F.R. Section 46.115]

FDA Sanctions for Refusal to Allow FDA Inspection of 
Records

The FDA may refuse to consider a clinical investigation in 
support of an application for a research or marketing permit 
if the institution or the IRB that reviewed the investigation 
refuses to allow an inspection.

IV. REQUIREMENTS FOR OBTAINING INFORMED 
CONSENT FOR RESEARCH

A. General Rule

Both federal and California law establish the general rule 
that no investigator may involve a human being as a subject 
in medical research unless the investigator has obtained 
the legally-effective informed consent of the subject or the 
subject’s legally authorized representative. 

An investigator must seek informed consent only under 
circumstances that provide the prospective subject or the 
legally authorized representative sufficient opportunity to 
consider whether or not to participate, and that minimize 
the possibility of coercion or undue influence. The 
information given to the subject or the legally authorized 
representative must be in language understandable to 
the subject or the legally authorized representative. The 
prospective subject or legally authorized representative 
must be provided with the information that a reasonable 
person would want to have in order to make an informed 
decision about whether to participate, and an opportunity 
to discuss that information. [45 C.F.R. Section 46.116(a)]

Federal rules concerning informed consent in research 
settings are found in 21 C.F.R. part 50 for research under 
the auspices of the FDA and in 45 C.F.R. part 46 for human 
subject research performed under the jurisdiction of the 
DHHS. California requirements are found in the Health 
and Safety Code Section 24170 et seq., the Protection of 
Human Subjects in Medical Experimentation Act.

WAIVER OR ALTERATION OF CONSENT

Under limited circumstances, an IRB may waive the 
requirement to obtain informed consent, or approve 
a consent procedure that omits or alters some of the 
elements of informed consent. The Common Rule 
provisions for waiver and alteration are found at 45 CF.R. 
Section 46.116(e) and (f). FDA guidance on waiver and 
alteration of consent may be found at https://www.fda.gov/
downloads/RegulatoryInformation/Guidances/UCM566948.
pdf. (This guidance will be superseded by a formal rule 
making sometime after January 2019). Legal counsel 
should be consulted for more information about waiver or 
alteration of consent.

EXCULPATORY LANGUAGE

No informed consent may include any exculpatory 
language through which the subject or the representative is 
made to waive or appear to waive any of the subject’s legal 
rights, or releases or appears to release the investigator, 
the sponsor, the institution, or its agents from liability for 
negligence [45 C.F.R. Section 46.116(a)(6)]. The Office 
for Human Research Protection has issued guidance that 
provides examples of prohibited as well as acceptable 
language which may be found at www.hhs.gov/ohrp/policy/
exculp.html.

B. Elements of Informed Consent

STATE REQUIREMENTS: EXPERIMENTAL SUBJECT’S 
BILL OF RIGHTS

The California Protection of Human Subjects in Medical 
Experimentation Act requires that all research subjects or 
their legally authorized representatives be given a copy of 
the “Experimental Subject’s Bill of Rights” before consent 
to participate in any medical experiment is obtained [Health 
and Safety Code Sections 24172 and 24173(a)]. This 
requirement applies whether or not the research is federally 
supported. 

The bill of rights must be in writing, in a language in which 
the subject or legally authorized representative is fluent. It 
must be signed and dated by the subject or the subject’s 

https://www.fda.gov/downloads/RegulatoryInformation/Guidances/UCM566948.pdf
https://www.fda.gov/downloads/RegulatoryInformation/Guidances/UCM566948.pdf
https://www.fda.gov/downloads/RegulatoryInformation/Guidances/UCM566948.pdf
http://www.hhs.gov/ohrp/policy/exculp.html
http://www.hhs.gov/ohrp/policy/exculp.html
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legally authorized representative. The researcher should 
retain the signed original. This document should be 
separate from the consent form. 

CHA has developed “Experimental Subject’s Bill of Rights” 
(CHA Form 7-1), that may be used as a patient handout 
and as a checklist when developing informed consent 
forms for research. The list of the rights must include, but 
need not be limited to, the subject’s right to:

1. Be informed of the nature and purpose of 
the experiment.

2. Be given an explanation of the procedures to be 
followed in the medical experiment and any drug or 
device to be utilized.

3. Be given a description of any discomforts and risks 
reasonably to be expected from the experiment, 
if applicable.

4. Be given an explanation of any benefits to the subject 
reasonably to be expected from the experiment, 
if applicable.

5. Be given a disclosure of any appropriate alternative 
procedures, drugs, or devices that might be 
advantageous to the subject, and their relative risks 
and benefits.

6. Be informed of the avenues of medical treatment, if 
any, available to the subject after the experiment if 
complications arise.

7. Be given an opportunity to ask any questions 
concerning the experiment or the procedures involved.

8. Be instructed that consent to participate in the medical 
experiment may be withdrawn at any time and the 
subject may discontinue participation in the medical 
experiment without prejudice.

9. Be given a copy of the signed and dated written 
consent form.

10.  Be given the opportunity to decide to consent or 
not to consent to a medical experiment without 
the intervention of any element of force, fraud, 
deceit, duress, coercion, or undue influence on the 
subject’s decision.

Researchers must comply with these rights.

FEDERAL REQUIREMENTS FOR STUDY-SPECIFIC 
CONSENT: BASIC ELEMENTS

Federal law includes specific requirements for 
obtaining informed consent when conducting medical 
experimentation on humans. Informed consent must 

begin with a concise and focused presentation of 
the key information that is most likely to assist a 
prospective subject or legally authorized representative 
in understanding the reasons why one might or might 
not want to participate in the research. This part of the 
informed consent must be organized and presented in a 
way that facilitates comprehension.

Informed consent as a whole must present information 
in sufficient detail relating to the research, and must be 
organized and presented in a way that does not merely 
provide lists of isolated facts, but rather facilitates the 
prospective subject's or legally authorized representative's 
understanding of the reasons why one might or might not 
want to participate.

Except as provided under C. “Exceptions from Federal 
Informed Consent Requirements,” page 10.15, the following 
information must be provided to each subject when 
seeking informed consent:

1. A statement that the study involves research, an 
explanation of the purposes of the research, the 
expected duration of the subject’s participation, a 
description of the procedures to be followed, and 
identification of any procedures that are experimental.

2. A description of any reasonably foreseeable risks 
or discomforts.

3. A description of any benefits to the subject or to others 
that may reasonably be expected.

4. A disclosure of appropriate alternative procedures 
or courses of treatment, if any, that might be 
advantageous to the subject.

5. A statement describing the extent, if any, to which 
confidentiality of records that identify the subject 
will be maintained. For research subject to the FDA 
regulations, this statement must also specify that the 
FDA may inspect the records of subjects participating 
in studies involving a drug or device subject to 
FDA regulation.

6. For research involving more than minimal risk, an 
explanation as to whether any compensation and/or 
medical treatments are available if injury occurs and, if 
so, what they consist of, or where further information 
may be obtained.

7. An explanation of whom to contact for answers to 
pertinent questions about the research and research 
subjects’ rights, and whom to contact in the event of a 
research-related injury.

8. A statement that participation is voluntary, refusal to 
participate will involve no penalty or loss of benefits to 
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which the subject is otherwise entitled, and the subject 
may discontinue participation at any time without 
penalty or loss of benefits to which the subject is 
otherwise entitled.

9. One of the following statements about any research 
that involves the collection of identifiable private 
information or identifiable biospecimens:

a. A statement that identifiers might be removed from 
the identifiable private information or identifiable 
biospecimens and that, after such removal, the 
information or biospecimens could be used for 
future research studies or distributed to another 
investigator for future research studies without 
additional informed consent from the subject or 
the legally authorized representative, if this might 
be a possibility; or

b. A statement that the subject’s information or 
biospecimens collected as part of the research, 
even if identifiers are removed, will not be used or 
distributed for future research studies.

FEDERAL REQUIREMENTS FOR STUDY-SPECIFIC 
CONSENT: ADDITIONAL ELEMENTS

When appropriate in connection with a specific research 
project, federal law requires that one or more of the 
following elements of information must also be provided to 
each subject:

1. A statement that the particular treatment or procedure 
may involve risks to the subject (or to the embryo or 
fetus, if the subject is or may become pregnant) that 
are currently unforeseeable.

2. Anticipated circumstances under which the subject’s 
participation may be terminated by the investigator 
without regard to the subject’s consent.

3. Any additional costs to the subject that may result from 
participation in the research.

4. The consequences of a subject’s decision to withdraw 
from the research, and procedures for orderly 
termination of participation by the subject.

5. A statement that significant new findings developed 
during the course of the research that may relate to the 
subject’s willingness to continue participation will be 
provided to the subject. 

6. The approximate number of subjects involved in 
the study.

7. A statement that the subject’s biospecimens (even if 
identifiers are removed) may be used for commercial 
profit and whether the subject will or will not share in 
this commercial profit;

8. A statement regarding whether clinically relevant 
research results, including individual research results, 
will be disclosed to subjects, and if so, under what 
conditions; and

9. For research involving biospecimens, whether the 
research will (if known) or might include whole genome 
sequencing (i.e., sequencing of a human germline 
or somatic specimen with the intent to generate the 
genome or exome sequence of that specimen).

10. For certain FDA drug and device clinical trials, the 
following statement must be provided to each 
clinical trial subject in informed consent documents 
and processes:

A description of this clinical trial will be available on 
www.ClinicalTrials.gov, as required by U.S. Law. This 
Web site will not include information that can identify 
you. At most, the Web site will include a summary of 
the results. You can search this Web site at any time.

[21 C.F.R. Section 50.25(b) and (c); 45 C.F.R. Section 
46.116]

FEDERAL REQUIREMENTS FOR BROAD CONSENT

“Broad consent” may be obtained instead of informed 
consent for study-specific research only with respect to 
the storage, maintenance, and secondary research uses of 
identifiable private information or identifiable biospecimens. 
The following information must be given to the subject or 
the subject’s legally authorized representative:

1. A description of any reasonably foreseeable risks or 
discomforts to the subject;

2. A description of any benefits to the subject or to others 
that may reasonably be expected from the research;

3. A statement describing the extent, if any, to which 
confidentiality of records identifying the subject will 
be maintained;

4. A statement that participation is voluntary, refusal to 
participate will involve no penalty or loss of benefits to 
which the subject is otherwise entitled, and the subject 
may discontinue participation at any time without 
penalty or loss of benefits to which the subject is 
otherwise entitled; 

http://www.ClinicalTrials.gov
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5. If applicable, a statement that the subject’s 
biospecimens (even if identifiers are removed) may be 
used for commercial profit and whether the subject will 
or will not share in this commercial profit;

6. For research involving biospecimens, whether the 
research will (if known) or might include whole genome 
sequencing (i.e., sequencing of a human germline 
or somatic specimen with the intent to generate the 
genome or exome sequence of that specimen);

7. A general description of the types of research that may 
be conducted with the identifiable private information 
or identifiable biospecimens. This description must 
include sufficient information such that a reasonable 
person would expect that the broad consent would 
permit the types of research conducted;

8. A description of the identifiable private information 
or identifiable biospecimens that might be used 
in research, whether sharing of identifiable private 
information or identifiable biospecimens might occur, 
and the types of institutions or researchers that 
might conduct research with the identifiable private 
information or identifiable biospecimens;

9. A description of the period of time that the identifiable 
private information or identifiable biospecimens may 
be stored and maintained (which period of time could 
be indefinite), and a description of the period of time 
that the identifiable private information or identifiable 
biospecimens may be used for research purposes 
(which period of time could be indefinite);

10. Unless the subject or legally authorized representative 
will be provided details about specific research 
studies, a statement that they will not be informed of 
the details of any specific research studies that might 
be conducted using the subject’s identifiable private 
information or identifiable biospecimens, including 
the purposes of the research, and that they might 
have chosen not to consent to some of those specific 
research studies;

11. Unless it is known that clinically relevant research 
results, including individual research results, will 
be disclosed to the subject in all circumstances, a 
statement that such results may not be disclosed to 
the subject; and

12. An explanation of whom to contact for answers to 
questions about the subject’s rights and about storage 
and use of the subject’s identifiable private information 
or identifiable biospecimens, and whom to contact in 
the event of a research-related harm.

C. Exceptions from Federal Informed Consent 
Requirements

Federal law recognizes certain circumstances under which 
IRBs may approve the use of experimental treatments, 
including the enrollment of subjects in blinded, randomized 
studies, without the subject’s informed consent. However, 
these provisions do not preempt state law and cannot be 
given effect if they conflict with the California law requiring 
informed consent in medical experimentation described in 

“State Requirements: Experimental Subject’s Bill of Rights,” 
page 10.12.

The FDA recognizes two situations under which 
experimental treatment may be given without obtaining 
informed consent: a rule established in 1981 (the “1981 
Rule”) [21 C.F.R. Section 50.23] and a second rule 
recognized in 1996 (the “1996 Rule”) [21 C.F.R. Section 
50.24]. These rules are described below. Similar exceptions 
are recognized in DHHS regulations.

EMERGENCY

The DHHS regulations state that they are not intended to 
limit the authority of a physician to provide emergency 
medical care to the extent the physician is permitted 
to do so under applicable federal, state, or local law 
[45 C.F.R. Section 46.116(j)]. This at least refers to the 
provision of what could be considered standard care (see, 
for example, 60 Fed. Reg. 49093 (Sept. 21, 1995)). The 
federal rules discussed below address the situations in 
which experimental treatment may be administered in 
life-threatening situations.

FDA REGULATIONS: THE 1981 RULE

The FDA regulations permit the use of a test article without 
obtaining informed consent where, before use of the test 
article, the investigator and a physician not otherwise 
participating in the investigation certify in writing all of 
the following:

1. The subject is confronted by a life-threatening situation 
necessitating the use of the test article;

2. Informed consent cannot be obtained from the subject 
because of an inability to communicate with, or obtain 
legally effective consent from, the subject;

3. Time is not sufficient to obtain consent from the 
subject’s legal representative; and

4. There is no available alternative method of approved or 
generally recognized therapy that provides an equal or 
greater likelihood of saving the life of the subject.
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If, in the investigator’s opinion, immediate use of the test 
article is required to preserve the life of the subject and time 
is not sufficient to obtain an independent determination 
of these issues in advance of using the article, the 
investigator’s own determinations must still be made and, 
within five working days after the use of the article, be 
reviewed and evaluated in writing by a physician who is not 
participating in the investigation.

The documentation supporting the determinations 
described above, however the determinations were made, 
must be submitted to the IRB within five working days after 
the use of the test article.

For purposes of this regulation, “test article” means 
any drug (including a biological product for human use), 
medical device for human use, human food additive, color 
additive, electronic product or any other article which is 
subject to regulation by the FDA.

FDA REGULATIONS: THE 1996 RULE

The 1996 Rule expressly recognizes that test subjects 
may be enrolled in controlled clinical studies. As described 
below, the 1996 Rule contains a number of requirements 
not contained in the 1981 Rule. At the same time, the 1996 
Rule also has broader parameters than the 1981 Rule. For 
example, while the 1981 Rule included a condition that 
there be no available alternative therapy providing “an 
equal or greater likelihood” of saving the life of the subject 
[21 C.F.R. Section 50.23(a)(4)], this element is missing 
in the 1996 Rule, which instead states that the risks 
associated with the investigation must be “reasonable” 
given what is known about the risks and benefits of the 
standard therapy, if any; the risks and benefits of the 
proposed therapy; and the medical condition of the 
subjects [21 C.F.R. Section 50.24(a)(3)(iii)].

Under the 1996 Rule, the IRB responsible for the clinical 
investigation in question may approve an exception to the 
informed consent requirement where the IRB, with the 
concurrence of a physician not otherwise participating in 
the investigation, finds and documents all of the following:

1. The human subjects are in a life-threatening situation, 
available treatments are unproven or unsatisfactory, 
and the collection of valid scientific evidence (possibly 
obtained through randomized placebo-controlled 
investigations) is necessary to determine the safety 
and effectiveness of particular interventions.

2. Obtaining informed consent is not feasible — because 
the subjects are unable to give consent due to their 
medical condition, there is not time to obtain consent 
from legal representatives, and there is no reasonable 
way to identify potential test subjects in advance.

3. Participation in the research may directly benefit the 
subjects — because they are facing a life-threatening 
situation that necessitates intervention, existing animal 
and other studies support the potential for direct 
benefit, and the risks of the proposed intervention 
are reasonable in relation to the medical condition of 
the potential subjects and the risks and benefits of 
standard therapy.

4. The clinical investigation cannot practicably be carried 
out without the waiver.

5. The investigational plan defines the length of the 
“potential therapeutic window” and attempts will be 
made to obtain consent from legal representatives 
within that window of time.

6. The IRB has reviewed the informed consent 
procedures, including the procedures and information 
to be used when providing family members an 
opportunity to object to a subject’s participation in 
the investigation.

7. Additional protections will be provided, including at 
least the following:

a. Consultation with representatives of the 
communities in which the clinical investigation will 
be conducted and from which the subjects will 
be drawn.

b. Public disclosure to these communities of the 
investigation and its risks and expected benefits.

c. Public disclosure of information after the 
investigation is completed to apprise the public of 
the study, including demographic characteristics 
of the research population and its results.

d. Establishment of an independent data monitoring 
committee to oversee the investigation.

e. If obtaining informed consent is not feasible and 
the legal representative is not reasonably available, 
the investigator has committed to attempting, 
within the therapeutic window, to contact a family 
member of the subject to see whether the family 
member objects to the subject’s participation in 
the investigation.

The FDA has published “Guidance for IRBs, Clinical 
Investigators, and Sponsors: Exception from Informed 
Consent Requirements for Emergency Research,” available 
at www.fda.gov/downloads/RegulatoryInformation/
Guidances/UCM249673.pdf.  

http://www.fda.gov/downloads/RegulatoryInformation/Guidances/UCM249673.pdf
http://www.fda.gov/downloads/RegulatoryInformation/Guidances/UCM249673.pdf
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DHHS REGULATIONS: RESEARCH SUBJECT TO 
FEDERAL (BUT NOT FDA) REGULATIONS

The DHHS Regulations apply to research involving human 
subjects that is conducted, supported, or otherwise 
subject to regulation by federal agencies [45 C.F.R. Section 
46.101(a)] and specifically includes research subject to the 
FDA’s Investigational New Drug requirements [45 C.F.R. 
Section 46.102(e)]. As a result, there is the possibility for 
overlap of the FDA and DHHS regulatory requirements. 
As a practical matter, human subject research (e.g., 
psychological research) would typically come within the 
ambit of regulation by DHHS only, while research on drugs 
or devices would fall under the regulation of not only the 
FDA but also possibly DHHS.

Under DHHS regulations, an IRB may approve a consent 
procedure that does not include, or which alters, some 
or all of the elements of informed consent described 
above, or it may waive the requirement to obtain informed 
consent altogether. In order to waive the requirement to 
obtain informed consent, however, the IRB must make and 
document certain findings.

In one instance, the IRB must find and document that the 
research or demonstration project is to be conducted by, 
or subject to the approval of, state or local government 
officials for the purpose of studying or evaluating: 

1. Federal, state, or local benefit or service programs;

2. Procedures for obtaining benefits or services under 
these programs;

3. Possible changes in or alternatives to these programs 
or procedures; or 

4. Possible changes in methods or levels of payment for 
benefits or services under these programs. 

The IRB must also find that the research could not 
practicably be carried out without the waiver or alteration.

In the second instance, which is more applicable to medical 
research, the IRB must find and document that:

1. The research involves no more than minimal risk to 
the subjects;

2. The waiver or alteration will not adversely affect the 
rights and welfare of the subjects;

3. The research could not practicably be carried out 
without the waiver or alteration; and

4. When appropriate, the subjects will be provided with 
additional pertinent information after participation.

As noted, waiver under the DHHS regulations requires that 
there be no more than minimal risk to the subjects. This 

is a difficult requirement to meet in emergency medical 
research where the risks may well be greater than minimal 
[60 Fed. Reg. 49088 (Sept. 21, 1995)]. However, in 
addition to these grounds for exception, DHHS announced 
in 1996 that it will recognize emergency research qualifying 
for waiver of consent under FDA’s 1996 Rule as qualifying 
for waiver of the DHHS requirements for obtaining and 
documenting informed consent (see 61 Fed. Reg. 51531 
(Oct. 2, 1996)). However, the waiver does not apply to 
research involving prisoners or research involving fetuses, 
pregnant women, or human in vitro fertilization.

EXCEPTION FROM INFORMED CONSENT FOR 
INVESTIGATIONAL IN VITRO DEVICES DURING PUBLIC 
HEALTH EMERGENCY

DHHS has issued regulations creating an exception from 
the general requirements for informed consent to permit 
the use of investigational diagnostic devices to identify 
chemical, biological, radiological or nuclear agents during 
a potential terrorism event or other potential public health 
emergency. [21 C.F.R. Section 50.23(e); see 71 Fed. Reg. 
32827 to 32834 (June 7, 2006).] 

The regulation permits the use of investigational in 
vitro diagnostic devices to identify chemical, biological, 
radiological, or nuclear agents where the human subject 
is confronted by a life-threatening situation involving a 
probable terrorism event or other public health emergency 
where the circumstances do not reasonably permit 
informed consent to be obtained. The regulation asks for 
certification in writing that informed consent cannot be 
obtained because: 

1. There was no reasonable way for the person directing 
the specimen to be collected to know, at the time the 
specimen was collected, that there would be a need to 
use the investigational in vitro diagnostic device on that 
subject’s specimen; 

2. Time is not sufficient to obtain consent from the subject 
without risking the life of the subject; and 

3. Time is not sufficient to obtain consent from the 
subject’s legally authorized representative. 

[21 C.F.R. Section 50.23(e)(1)(ii) and (iii)] 

Information on the use of the device must be submitted to 
an IRB within five days following such use. The regulation 
requires that there be no cleared or approved available 
alternative method of diagnosis to identify the chemical, 
biological, radiological, or nuclear agent that provides an 
equal or greater likelihood of saving the life of the subject. 
The regulations preempt any state informed consent 
requirements [21 C.F.R. Section 50.23(e)(6)].
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EXCEPTION FOR SCREENING, RECRUITING OR 
DETERMINING ELIGIBILITY FOR RESEARCH)

An IRB may approve a research proposal in which an 
investigator will obtain information or biospecimens for 
the purpose of screening, recruiting, or determining the 
eligibility of prospective subjects without the informed 
consent of the prospective subject or the subject's 
legally authorized representative, if either of the following 
conditions is met:

1. The investigator will obtain information through oral or 
written communication with the prospective subject or 
legally authorized representative, or 

2. The investigator will obtain identifiable private 
information or identifiable biospecimens by accessing 
records or stored identifiable biospecimens.

[45 C.F.R. Section 46.116(g)]

D. Exceptions From State Informed Consent 
Requirements

Health and Safety Code Section 24177.5 permits 
an exception to California law regarding human 
experimentation for medical experimental treatment that 
benefits a patient subject to a life-threatening emergency if 
all of the following conditions are met:

1. Care is provided in accordance with the procedures 
and the additional protections of the rights and welfare 
of the patient as set forth in 21 C.F.R. part 50 and 
45 C.F.R. part 46, in effect on April 1, 2012.

2. The patient is in a life-threatening emergency 
necessitating urgent intervention and available 
treatments are unproven or unsatisfactory.

3. The patient is unable to give informed consent as a 
result of the patient’s medical condition.

4. Obtaining informed consent from the patient’s 
legally authorized representative is not feasible 
before the treatment must be administered. The 
proposed investigational plan must define the length 
of time of the potential therapeutic window based 
on scientific evidence, and the investigator must 
commit to attempting to contact a legally authorized 
representative for each subject within that length of 
time and, if feasible, to asking the legally authorized 
representative contacted for consent within that length 
of time rather than proceeding without consent.

5. There is no reasonable way to prospectively identify the 
individuals likely to become eligible for participation in 
the clinical investigation.

6. Valid scientific studies have been conducted that 
support the potential for the intervention to provide a 
direct benefit to the patient. Risks associated with the 
investigation must be reasonable in relation to what 
is known about the medical condition of the potential 
class of subjects, the risks and benefits of standard 
therapy, if any, and what is known about the risks and 
benefits of the proposed intervention or activity.

7. The IRB has reviewed and approved the informed 
consent procedures and these procedures are to 
be used with subjects or their legally authorized 
representatives in situations where use of the 
procedures and documents is feasible.

8. Additional protections of the rights and welfare of the 
subjects will be provided, including, but not limited to, 
all of the following:

a. Consultation, including, where appropriate, 
consultation carried out by the IRB, with 
representatives of the communities in which the 
research will be conducted and from which the 
subjects will be drawn.

b. Public disclosure to the communities in which the 
research will be conducted and from which the 
subjects will be drawn, prior to the initiation of the 
research, of plans for the research and its risks 
and expected benefits.

c. Public disclosure of sufficient information following 
the completion of the research to apprise the 
community and researchers of the study, including 
demographic characteristics of the research 
population and the results of the study.

d. Establishment of an independent data monitoring 
committee to exercise oversight of the research.

E. Who May Consent

As a general rule, individuals may not participate in 
research unless they have the capacity to make a health 
care decision, and they voluntarily give informed consent. 
However, some exceptions apply that allow research to 
be conducted on individuals who do not have the capacity 
to consent.

F. Cognitive Impairment or Serious/
Life-Threatening Conditions

When the medical experiment is related to cognitive 
impairment, lack of capacity or serious or life-threatening 
diseases and conditions of research participants, California 
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law allows the individuals listed below to consent on behalf 
of the research subject in the following instances [Health 
and Safety Code Section 24178]:

1. No one consenting on behalf of an individual receives 
financial compensation for such consent. 

2. Federal regulations governing informed consent listed 
in 45 C.F.R. Section 46.116 are met.

3. The individual who is to be the participant and 
who lacks capacity to give informed consent is not 
involuntarily committed or voluntarily admitted by a 
conservator to a facility for mental health services 
under the Lanterman-Petris-Short Act. (See chapter 15 
regarding detention under the Lanterman-Petris-Short 
Act.)

4. In a non-emergency room environment, if the individual 
is unable to consent and does not express dissent or 
resistance to participating, persons in the categories 
listed below in order of priority can consent on his or 
her behalf:

a. An agent appointed in an advance health 
care directive.

b. The conservator or guardian of the person having 
authority to make health care decisions.

c. A spouse.

d. A registered domestic partner (see chapter 3 for 
more information about domestic partners).

e. An adult child.

f. A custodial parent.

g. Any adult sibling.

h. Any adult grandchild.

i. An available adult relative with the closest degree 
of kinship.

When persons in the same category of priority 
have the right to consent, but one or more dissents 
to the individual’s participation, then no one can 
consent. Further, if a person with higher priority 
refuses to consent, then a person with lower priority 
cannot consent.

5. In an emergency room environment, if an individual 
is unable to consent and does not express dissent or 
resistance to participating, consent can be obtained by 
any of the following (with no order of priority): 

a. An agent appointed in an advance health 
care directive.

b. A conservator or guardian of the person having 
authority to make health care decisions. 

c. A spouse.

d. A registered domestic partner (see chapter 3 for 
more information about domestic partners).

e. An adult child.

f. A custodial parent.

g. Any adult sibling. 

In such emergency cases, when an available person 
refuses to consent, then no one else can consent for 
the individual.

The surrogate decision makers described above must 
exercise substituted judgment, and base their decisions 
about the potential subject’s participation in accordance 
with the potential subject’s individual health care 
instructions, if any, and other wishes, to the extent known 
to the surrogate decision maker. Otherwise, the surrogate 
decision maker must make the decision in accordance with 
the potential subject’s best interests. In determining the 
potential subject’s best interests, the decision maker must 
consider the potential subject’s personal values and his or 
her best estimation of what the person would have chosen 
if he or she were capable of making a decision. [Health and 
Safety Code Section 24178(g)]

G. Health Improvement/Obtaining Disease 
Information

When a medical experiment or investigational study relates 
to maintaining or improving the health of the subject or 
related to obtaining information about a pathological 
condition of the subject, California law allows the subject’s 
conservator, guardian or other persons listed below to give 
consent in the following instances [Health and Safety Code 
Section 24175].

COMPETENT ADULT SUBJECT

Consent may be obtained from a competent adult.

INCOMPETENT ADULT SUBJECT

If an adult is incompetent and adjudicated incompetent to 
consent to medical treatment, consent may be obtained 
from the guardian or conservator of the person, subject to 
the limitation described above.

If the incompetent adult has not been adjudicated 
incompetent to consent to medical treatment, he or she 
may give consent to participate in the study; however, it 
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is advisable to provide additional safeguards, such as 
requiring a conservator’s consent, taking steps to ensure 
the subject understood the information, and such other 
steps as may be required by federal law. (See “Special 
Protections for Vulnerable Subjects,” page 10.9.)

GRAVELY DISABLED ADULT SUBJECT

If an adult is gravely disabled (that is, as a result of a mental 
disorder, chronic alcoholism, or drug abuse, is unable 
to provide for basic personal needs for food, clothing or 
shelter) and is under a conservatorship, consent must 
be obtained from the subject unless the conservator is 
authorized to consent to medical treatment on behalf of the 
subject; however, the consent is subject to the limitation 
described above.

If consent is sought from the gravely disabled adult, 
it should be given in accordance with any special 
requirements imposed by federal law. (See “Special 
Protections for Vulnerable Subjects,” page 10.9.)

DEVELOPMENTALLY DISABLED ADULT SUBJECT

If an adult is developmentally disabled, has neither a 
guardian nor conservator, and is mentally incapable 
of giving consent, the director of a regional center (or 
designee) may consent for the patient. The consent is 
subject to the limitation discussed above. [Welfare and 
Institutions Code Section 4655(c)]

MINOR SUBJECT

If a minor will be a subject in an experiment, the special 
protections described in “Special Protections for Children,” 
page 10.9, must be implemented. These include securing 
the minor’s assent and parental or guardian consent in the 
manner described above.

If an experimental drug will be administered to a minor who 
is 7 years of age or older, consent must be obtained from 
the minor as well as from the parent or guardian and such 
consent is subject to the limitations described in “Who May 
Consent,” page 10.18 [Health and Safety Code Section 
111530].

H. Documentation of Informed Consent

Both federal and California law generally require that 
informed consent be documented by a written informed 
consent form. California law requires, in addition, that the 
subject or legal representative receive and sign a copy of 
the “Experimental Subject’s Bill of Rights” (CHA Form 7-1). 
Finally, FDA regulations require that documentation of the 
informed consent be reflected in the case history.

INFORMED CONSENT FORM

Each research project will require its own form. The 
form must be approved by the IRB and must contain 
the elements of informed consent that are required by 
federal and California law, as described in B. “Elements of 
Informed Consent,” page 10.12.

COMPLETION OF WRITTEN CONSENT FORMS

The form must be signed and dated by the subject or the 
subject’s legally authorized representative (the subject’s 
guardian, conservator, or other representative) at the time 
of consent [21 C.F.R. Section 50.27(a); Health and Safety 
Code Section 24172(i)]. An electronic format is acceptable.

In California, the form must also be signed and dated by a 
person other than the subject or legal representative “who 
can attest that the requirements for informed consent to 
the medical experiment have been satisfied” [Health and 
Safety Code Section 24173(d)]. (NOTE: This is not merely 
witnessing the signature of the subject but requires the 
person signing to attest that the necessary disclosures and 
other requirements for informed consent under California 
law have been met.) 

Signing the consent form should take place only after 
the subject has read, signed and had an opportunity 
to ask questions about the “Experimental Subject’s Bill 
of Rights” (CHA Form 7-1) and the consent form. The 
consent process must be voluntary, freely given and free 
of any element of force, fraud, deceit, duress, coercion or 
undue influence.

The form may be read to the subject or the subject’s legally 
authorized representative, but in any event, the investigator 
must give the subject or the representative adequate 
opportunity to read it before it is signed.

A copy of the consent form must be given to the subject or 
the legally authorized representative who signs it.

EXCEPTIONS UNDER FEDERAL LAW: SHORT FORMS 
OR NO FORMS

For research and investigations subject to federal law, 
a “short form” written consent document may be used. 
This form must state that the following information was 
presented first, before any other information: 

1. The elements of informed consent required by federal 
law have been presented orally to the subject or the 
subject’s legally authorized representative, and 

2. A concise and focused presentation of the key 
information most likely to assist a prospective subject 
(or legally authorized representative) understand 



Chapter 10 — Research of Human Subjects        CHA

   10.21© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

the reasons why one might or might not want to 
participate in the research. 

When this method is used, there must be a witness 
to the oral presentation. Also, the IRB must approve a 
written summary of what will be said to the subject or the 
representative. The short form must be signed by the 
subject or the subject’s representative. The witness must 
sign both the short form and a copy of the summary, and 
the person obtaining the consent must sign a copy of the 
summary. A copy of the summary must be given to the 
subject or the representative, in addition to a copy of the 
short form. [45 C.F.R. Section 46.117]

For research subject to federal regulations, an IRB may 
waive, for some or all subjects, the requirement that the 
subject or the subject’s legally authorized representative 
sign a written consent form if: 

3. The IRB finds that the research presents no more 
than minimal risk of harm to subjects and involves 
no procedures for which written consent is usually 
required outside of the research context. It would be 
difficult for medical research involving drugs and/or 
devices to meet these criteria. 

4. The only record linking the subject to the research 
would be the consent document and the principal 
risk of potential harm is that resulting from a breach 
of confidentiality. In these circumstances, each 
subject must be asked whether he or she wants 
documentation linking the subject to the research, and 
the subject’s wishes will govern. 

5. The subjects (or legally authorized representatives) are 
members of a distinct cultural group or community in 
which signing forms is not the norm, that the research 
presents no more than minimal risk of harm to subjects 
and provided there is an appropriate alternative 
mechanism for documenting that informed consent 
was obtained.

In cases where the documentation requirement is waived, 
the IRB may require the investigator to provide each subject 
or legally authorized representative with a written statement 
regarding the research.

DOCUMENTATION IN CASE HISTORY

Where the research is subject to regulation by the FDA, the 
case history for each individual must also document that 
informed consent was obtained “prior to participation in the 
study” [21 C.F.R. Sections 312.62(b) and 812.140(a)(3)(i)]. 
This documentation may be contained in the medical 
record — e.g., in the physician’s progress notes, the nurses’ 
notes, the consent form used, or some combination of 

these documents. The documentation might also consist 
of a chronological record of the sequence of events that 
establishes that informed consent was obtained prior to 
a procedure required by the investigation, or the time that 
consent was obtained and the time of the first study-related 
procedure performed on the subject (see 61 Fed. Reg. 
57278 (Nov. 5, 1996)).

REQUIRED POSTING OF CONSENT FORM

For each clinical trial conducted or supported by a federal 
department or agency, one IRB-approved informed 
consent form used to enroll subjects must be posted by 
the awardee [45 C.F.R. Section 46.116(h)]. Instructions 
for posting are found at https://www.hhs.gov/ohrp/
regulations-and-policy/informed-consent-posting/index.
html. This repository may also be useful to help researchers 
develop their consent forms.

The federal department or agency supporting or conducting 
the clinical trial may determine that certain information 
should not be made publicly available (e.g. confidential 
commercial information) and may permit or require 
redactions to the information posted.

The informed consent form must be posted on the web site 
after the clinical trial is closed to recruitment, and no later 
than 60 days after the last study visit by any subject, as 
required by the protocol.

V. AUTHORIZATION FOR RELEASE OF 
INFORMATION

In order to use or disclose a patient’s health information 
for research purposes, a written authorization or a waiver 
of the authorization from an IRB or a “privacy board” is 
required [45 C.F.R. Section 164.512(i)]. (See CHA's 
California Health Information Privacy Manual for information 
about the intersection of research law and privacy laws.)

VI. SPECIAL CONSIDERATIONS FOR HIV AND 
AIDS-RELATED RESEARCH

A. Confidentiality of Records

In addition to the considerations related to conducting 
research on patients contained in this chapter, in California, 
research related to HIV or AIDS is also subject to the 

“Acquired Immunity Deficiency Syndrome Research 
Confidentiality Act” [Health and Safety Code Sections 
121075-121125]. This law mandates that research records, 
when patient-identifiable, generated by research related 

https://www.hhs.gov/ohrp/regulations-and-policy/informed-consent-posting/index.html
https://www.hhs.gov/ohrp/regulations-and-policy/informed-consent-posting/index.html
https://www.hhs.gov/ohrp/regulations-and-policy/informed-consent-posting/index.html


CHA         Consent Manual 2019

10.22    © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

to HIV or AIDS are confidential and may be disclosed 
only in accordance with prior written consent of the 
research subject. Additionally, any authorized disclosure 
must be accompanied by a written statement containing 
substantially the same language as follows:

This information has been disclosed to you from 
a confidential research record, the confidentiality 
of which is protected by state law and any further 
disclosure of it without specific prior written consent 
of the person to whom it pertains is prohibited. 
Violation of these confidentiality guarantees may 
subject you to civil or criminal liabilities. 

[Health and Safety Code Section 121080]

Institutions that conduct HIV- or AIDS-related research 
are advised to consult Health and Safety Code Sections 
121085-121100 for further detailed confidentiality 
considerations. In addition, federal privacy regulations 
govern the confidentiality of research records. (See CHA’s 
California Health Information Privacy Manual, available to 
order online at www.calhospital.org/privacy.)

B. Penalties for Improper Disclosure

Health and Safety Code Section 121110 provides for fines 
of between $2,500 and $25,000 plus court costs against a 
person who discloses the content of a confidential research 
record in violation of the provisions of this law. 

Improper disclosure is a misdemeanor, punishable by up 
to one year in county jail and a fine of up to $25,000 if 
economic, bodily or psychological harm to the research 
subject results. The law also states that a person who 
violates the confidentiality provisions may additionally be 
liable to the research subject for actual damages resulting 
from the disclosure.

The Confidentiality of Medical Information Act (Civil Code 
Section 56 et seq.) and federal privacy regulations contain 
additional penalties for the unauthorized disclosure of 
medical information.

C. Patient Participation

Health and Safety Code Section 121105 provides that prior 
to participation of an individual in a research study on HIV 
or AIDS:

1. The informed consent of each research subject must 
be obtained in the method and manner required by 45 
C.F.R. Section 46.116(a) and (b) and be documented 

in accordance with 45 C.F.R. Section 46.117 (see 
IV. “Requirements for Obtaining Informed Consent for 
Research,” page 10.12); and

2. Each research subject must be provided with an 
explanation in writing, in language understandable to 
the research subject, of the rights and responsibilities 
of researchers and research subjects under the law.

Negligent or willful violation of this law is an infraction 
punishable by a $25 fine [Health and Safety Code Section 
121110(d)].

D. Research on Vaccine to Prevent Maternal 
Transmission of AIDS

Health and Safety Code Section 121310 limits the liability of 
researchers conducting U.S. Food and Drug Administration 
approved AIDS vaccine clinical trials to protect against 
maternal transmission of the AIDS virus to the child.

The researcher is required to obtain the woman’s informed 
consent and maintain documentation of it in the woman’s 
medical records. The informed consent document must 
contain a statement that significant new findings developed 
during the course of the research that may relate to the 
subject’s willingness to continue participation will be 
provided to the subject.

VII. PENALTIES FOR FAILURE TO COMPLY 
WITH THE LAW

Several types of penalties may be imposed if the 
investigator and/or the institution in which the investigation 
is conducted fails to appropriately secure the patient’s 
informed consent and/or fails to ensure that an IRB which 
complies with the regulations reviews and approves 
the clinical study as required by the regulations. These 
penalties may be imposed on the investigator and/or the 
institution. Pursuant to federal law, the FDA may withhold 
approval of new studies, terminate an ongoing study, and: 

[w]hen the apparent noncompliance creates a significant 
threat to the rights and welfare of human subjects, FDA 
may notify relevant State and Federal regulatory agencies 
and other parties with a direct interest in the Agency’s 
action of the deficiencies in the operation of the IRB.

[21 C.F.R. Section 56.120(c)]

The FDA may also disqualify the IRB and/or the institution. 
A determination that the FDA has disqualified an IRB is 
disclosable to the public [21 C.F.R. Sections 56.121 and 
56.122]. 

Failure to comply with the regulations also creates the risk 
that civil liability will be imposed on the investigator and/or 

http://www.calhospital.org/privacy
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the institution on the basis that a patient suffered damages 
as a result of the investigator’s and/or the institution’s failure 
to comply with the FDA regulations.

In addition, penalties under California law may be imposed 
on the investigator and/or the institution for failure to 
obtain informed consent. A person who is primarily 
responsible for the conduct of a medical experiment and 
who willfully fails to obtain a subject’s informed consent 
is liable to the subject in an amount between $1,000 and 
$25,000, but if that person thereby exposes the subject to 
a known substantial risk of serious injury, either bodily or 
psychological harm, that person is guilty of a misdemeanor 
punishable by imprisonment up to one year, or a fine of 
$50,000, or both. A person who is primarily responsible for 
the conduct of a medical experiment and who negligently 
fails to obtain a subject’s informed consent is liable to the 
subject in an amount between $500 and $10,000. [Health 
and Safety Code Section 24176]

In addition, injured subjects may seek to recover damages 
under any other applicable law. Providing an adequate 
consent process does not, of course, preclude a patient 
from seeking damages based on other theories of 
professional or institutional liability.

VIII. PROHIBITION OF HUMAN CLONING

The cloning of a human being, the purchase or sale of an 
ovum, zygote, embryo, or fetus for the purpose of cloning a 
human being, and engaging in human reproductive cloning 
is prohibited [Health and Safety Code Section 24185].

“Clone” means the practice of creating or attempting 
to create a human being by transferring the nucleus 
from a human cell from whatever source into a human 
or nonhuman egg cell from which the nucleus has been 
removed for the purpose of, or to implant, the resulting 
product to initiate a pregnancy that could result in the birth 
of a human being.

“Human reproductive cloning” means the creation of a 
human fetus that is substantially genetically identical to a 
previously born human being. The California Department 
of Public Health (CDPH) may adopt, interpret and 
update regulations, as necessary, for purposes of more 
precisely defining the procedures that constitute human 
reproductive cloning.

Penalties range from $250,000 to $1 million, loss of various 
licenses and other sanctions.

IX. STEM CELL AND EMBRYONIC RESEARCH

A. Stem Cell Research

California has enacted legislation stating that it is the policy 
of the state that research involving the derivation and use of 
human embryonic stem cells, human embryonic germ cells, 
and human adult stem cells, including somatic cell nuclear 
transplantation, must be reviewed by a stem cell research 
oversight committee. [Health and Safety Code Section 
125300]. 

B. Embryonic Research

Embryonic or cadaveric fetal tissue may be donated 
for research purposes. However, no embryonic or 
cadaveric fetal tissue may be purchased or sold for 
research purposes. It is permissible to exchange 
reasonable payment for the removal, processing, disposal, 
preservation, quality control, storage, transplantation or 
implantation of a part [Health and Safety Code Section 
125320]. A similar law applies to human oocytes [Health 
and Safety Code Sections 125350 and 125355]. A person 
who donates embryos remaining after fertility treatments 
for research must sign a consent form that contains 
specified information (see XVIII. “Assisted Reproduction 
Procedures,” page 5.45, and “Directive Regarding Embryo 
Disposition” (CHA Form 4-11) for a detailed discussion and 
sample form).

CDPH is working to establish an anonymous registry of 
embryos that are available for research [Health and Safety 
Code Section 125305]. In addition, CDPH has developed 
guidelines for research involving the derivation or use of 
human embryonic stem cells in California [Health and 
Safety Code Section 125118].

C. Procuring of Oocytes for Research

INFORMED CONSENT REQUIREMENTS

California law requires that a physician obtain informed 
consent from a research subject for assisted oocyte 
production (AOP) or any alternative method of ovarian 
retrieval for research or for the development of 
medical therapies.

Prior to obtaining the informed consent, the physician must 
provide the woman a standardized medically-accurate 
written summary of health and consumer issues associated 
with AOP and any alternative methods of oocyte 
retrieval. The summary must include, but not be limited to, 
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medically-accurate disclosures concerning the potential 
risks of AOP or alternative methods, including the risks 
associated with the surgical procedure and with using 
the drugs, medications, and hormones prescribed for 
ovarian stimulation.

The physician may use the guide published and updated 
by the American Society for Reproductive Medicine entitled, 

“Assisted Reproductive Technology: A Guide for Patients” or 
an alternative document prepared by a recognized authority 
on oocyte retrieval for medical research. If an alternative 
document is used, it must meet the following requirements:

1. It must adhere to simplified reading standards, 
including, but not limited to, those generally accepted 
and required for government publications. It must be 
written in layperson’s language and be made available 
in languages spoken by subjects in the study if their 
proficiency is largely in a language other than English. 
All information in the document must be conveyed 
to the subject orally in easy to understand and 
nontechnical terms.

2. The document must include additional resources for, or 
list additional sources of, medical information on health 
and safety issues surrounding oocyte retrieval.

After providing the summary of health and consumer issues 
associated with AOP, the physician must obtain a written 
and oral informed consent for the procedure. This informed 
consent must comply with the requirements found in the 
Protection of Human Subjects in Medical Experimentation 
Act. (See IV. “Requirements for Obtaining Informed Consent 
for Research,” page 10.12.)

The consent form and any other written documents must 
adhere to simplified reading standards, including, but 
not limited to, those generally accepted and required for 
government publications. It must be written in layperson’s 
language and be made available in languages spoken 
by subjects in the study if their proficiency is largely in 
a language other than English. All information in the 
document must be conveyed to the subject orally in 
easy-to-understand and nontechnical terms.

[Health and Safety Code Sections 125330 through 125340]

IRB REQUIREMENTS

An IRB that reviews and approves medical and scientific 
research must comply with significant requirements 
involving informed consent, psychological and physical 
screening, post-procedure medical examinations, payment 
of resulting medical expenses, disclosure of physician 
professional interest in the outcome of the research, 
subjects’ preferences regarding future uses of their donated 

materials and documentation. A facility that procures 
oocytes for research purposes should consult legal counsel 
to ensure that all requirements are fulfilled.

The physician and surgeon performing the oocyte retrieval 
must not have a financial interest in the outcome of 
the research.

[Health and Safety Code Sections 125341 through 125346]
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I. INTRODUCTION

Hospitals and other health care providers generally 
document the beginning of a treatment relationship by 
having the patient sign a Conditions of Admission form 
(for inpatients) or a Conditions of Outpatient Registration 
form (for outpatients). It is not legally required to use forms 
or to use forms with these titles — some hospitals use 
a document called a “Registration Form,” “Conditions 
of Service,” “Conditions of Outpatient Treatment,” or 
some other name. This chapter describes the reasons for 
admissions and registration documents and provides a 
sample Conditions of Admission form (CHA Form 8-1) for 
hospitals to use as a starting point in developing their own 
admission and registration forms.

This chapter also discusses the notices and handouts that 
most hospitals are legally required to give patients upon 
admission or registration. A complete list of all notices and 
handouts described in this manual is included at the very 
beginning of this manual.

As a reminder, CHA recommends that hospitals have 
their legal counsel review their admission and registration 
documents prior to implementation.

NOTE: This chapter discusses the “Conditions of 
Admission” form (CHA Form 8-1) to be used by acute 
care hospitals. California regulations require skilled 
nursing facilities and intermediate care facilities to use a 
standardized admission agreement that cannot be modified 
by the facility (See Title 22, California Code of Regulations, 
Sections 72516 and 73518 as well as CDPH form 327).

II. PURPOSE OF THE “CONDITIONS OF 
ADMISSION” FORM

The “Conditions of Admission” form (CHA Form 8-1) 
establishes the conditions under which a patient is 
admitted for inpatient services. The form has three primary 
functions: 

1. To document the patient’s consent to hospitalization 
and routine services; 

2. To document financial responsibility for payment of 
hospital charges for services rendered; and, 

3. To document the patient’s agreement to arbitrate any 
disputes that may arise, if the hospital includes an 
arbitration clause in the form. 

The “Conditions of Admission” form also documents the 
relationship between the patient and the hospital with 
regard to several other important matters as discussed in 
this chapter.

A. Elements of the “Conditions of Admission” 
Form

The model “Conditions of Admission” form (CHA Form 
8-1) sets out specific provisions recommended or required 
under California law. These provisions are discussed below. 
The form must be in 12-point font or larger. [Health and 
Safety Code Section 123222.1] It should include taglines 
(see “Taglines,” page 1.22).

CONSENT TO MEDICAL AND SURGICAL PROCEDURES

This clause documents the patient’s consent to 
noncomplex procedures such as routine blood tests, 
X-rays, telehealth services, nursing and other services, 
including transportation, that may be performed during the 
patient’s hospitalization or outpatient visit. As explained in 
chapter 2, consent is required for noncomplex procedures 
to avoid claims for battery (i.e., “unconsented touching” by 
hospital employees). 

When procedures are complex, the patient’s separate 
consent must be obtained and it must be an informed 
consent, obtained as a result of a process by which the 
patient’s physician (not a nurse or other hospital employee) 
gives the patient information about the proposed procedure 
and secures his or her informed consent. (See chapter 2 for 
information about simple and informed consent.)

NURSING CARE

This clause advises the patient of the levels of nursing 
care provided by the hospital. It explains that general 
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duty nursing care (i.e., nurses called to the bedside of the 
patient by a signal system) is provided unless, upon orders 
of the treating physician on the basis of medical necessity, 
more intensive nursing care is provided. It further explains 
that special duty nursing care is not provided unless the 
patient or the patient’s legal representative makes specific 
arrangements for such care.

LEGAL RELATIONSHIP BETWEEN HOSPITALS AND 
PHYSICIANS

This clause advises the patient of the hospital’s 
responsibilities in relation to the physicians’ responsibilities. 
It confirms that the patient is under the care and 
supervision of his or her attending physician(s) and, as 
such, the hospital’s responsibility is to carry out the 
instructions of that physician(s). It also states that the 
physician who will supervise or conduct a procedure is 
responsible for obtaining the patient’s informed consent 
when such consent is required.

This clause also notifies the patient that the attending 
physician(s) and surgeon(s) and other physicians are not 
employees of the hospital. This is important to protect the 
hospital from liability for the actions of these physician(s) 
under the legal doctrines of “respondeat superior” or 

“ostensible agency.” California courts have held that a 
physician may be the agent of a hospital under certain 
circumstances, even where the physician is not employed 
by the hospital. This means that the hospital may be liable 
for professional negligence (medical malpractice) of the 
physician. [Mejia v. Community Hospital of San Bernardino, 
99 Cal.App. 4th 1448 (2002)] In the Mejia case, the court 
stated that “there is really only one relevant factual issue: 
whether the patient had reason to know that the physician 
was not an agent of the hospital.” The court described two 
situations in which a patient would have reason to know 
that the relationship between the hospital and the physician 
was that of independent contractors and not employer/
employee — where the hospital gave the patient actual 
notice, and where the patient was treated by his or her own 
personal physician.

In those hospitals that do not employ physicians, it is very 
important that the patient understand that all physicians 
(including emergency department physicians, on-call 
specialists, radiologists, pathologists and anesthesiologists) 
are independent medical practitioners and are not 
employees of the hospital. The “Conditions of Admission” 
form (CHA Form 8-1) explains this fact. It is recommended, 
but not required, that the patient be asked to sign or initial 
this explanation. If the patient lacks capacity at the time of 
admission, his or her signature should be obtained as soon 
as possible after the patient regains capacity.

Hospitals may wish to post signs regarding the nature of 
the relationship between the hospital and the physicians 
who practice there. Hospitals may wish to consider having 
physicians wear white coats with only the physician’s name 
on them and not the hospital’s name or logo. Hospitals 
should also be careful with their public relations material 
and advertising, so as not to inadvertently suggest to 
potential patients that physicians are employed by the 
hospital or that the hospital is otherwise responsible for 
them. For example, it may be more accurate to refer to 

“doctors who practice at the hospital” rather than to “our 
doctors.” Hospitals should also consider the wording on 
physician name badges and business cards.

Hospitals that do, in fact, employ physicians must modify 
CHA Form 8-1 appropriately. In addition, such hospitals 
may wish to tell patients how to distinguish between 
employed and nonemployed physicians (for example, 
different lab coats or name tags).

MATERNITY PATIENTS

This clause states that the “Conditions of Admission” 
form applies to a baby born during the hospitalization. 
Alternatively, a hospital may wish to delete this clause 
and instead have the mother or father sign a separate 

“Conditions of Admission” form for the baby. In cases where 
the biological mother is not legally authorized to make 
health care decisions for the baby, the appropriate legal 
representative should sign the “Conditions of Admission” 
form on behalf of the baby. This situation may occur where 
the mother does not have capacity to consent due to a 
temporary or permanent medical or psychiatric condition, 
or where a gestational surrogate has given birth and a 
prebirth court order has been signed by a judge naming 
another person(s) as the parent(s).

PERSONAL BELONGINGS

This clause advises the patient that the hospital is not liable 
for the patient’s personal articles that are not deposited 
with the hospital for safekeeping or for those personal 
items that cannot be deposited for safekeeping (e.g., 
clothing, eyeglasses, dentures, hearing aids, cell phones, 
laptops, other personal electronic devices, etc.).

The release from liability does not extend to situations 
in which the hospital or its employees are responsible 
for a loss (e.g., where valuables are given to the hospital 
for safekeeping), although the extent of liability is limited 
by statute to $500 unless a written receipt for a greater 
amount was given to the patient [Civil Code Section 1860]. 
(See chapter 20 for more information about hospital liability 
for patients’ belongings and steps to take to limit liability.)
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FINANCIAL AGREEMENT

This clause obligates the patient, or the patient’s legal 
representative (e.g., the patient’s parents, guardian, or 
conservator) who signs the form, or any other third 
party who signs the form or the financial responsibility 
agreement, to pay the hospital’s regular charges for the 
services provided to the patient, in accordance with the 
hospital’s charity care and discount payment policies. 
(See D. “Financial Assistance Policies,” page 11.11, for a 
discussion of hospital financial assistance policies.)

The financial agreement is necessary even when the patient 
has health insurance in order to establish the ultimate 
financial responsibility for the charges.

The provision in the financial agreement that all delinquent 
accounts shall bear interest at the legal rate establishes a 
basis for collecting interest on such accounts at the legal 
rate of interest, which is currently 7 percent per annum 
[California Constitution, Article XV, Section 1]. However, 
if the hospital intends to routinely collect interest on 
delinquent accounts or to establish deferred payment plans 
that incorporate interest payments on unpaid balances, 
the hospital’s legal counsel should be consulted regarding 
modifying this provision in the “Conditions of Admission” 
form (CHA Form 8-1). Such hospitals should assure that 
their credit practices comply with the applicable provisions 
of the federal Truth in Lending Act and with the applicable 
California laws that govern sellers of products and services 
who enter into deferred payment agreements. Also, subject 
to Constitutional and statutory restrictions, hospitals may 
contract in writing for the payment of an interest rate that 
is higher than 7 percent, but the hospital’s legal counsel 
should be consulted regarding the requirements that apply 
to such contracts. California law also restricts the collection 
of interest from low-income patients [Health and Safety 
Code Section 127425(g)].

If a third person is the guarantor or is responsible for paying 
the patient’s medical treatment expenses, it is important 
to get his or her signature for this purpose. If, for instance, 
the parent of a nondependent adult patient will assume 
financial responsibility for the expenses, the hospital should 
have the patient sign the “Conditions of Admission” form, 
and have the parent sign the “Conditions of Admission” 
form in the space designated on the last paragraph of the 
form for the “Financial Responsibility Agreement” (or have 
the parent sign a separate financial agreement).

As noted above, California law requires that emergency 
services and care be rendered without first questioning the 
patient (or any other person) about his or her ability to pay 
[Health and Safety Code Section 1317(d)]. Therefore, if a 
patient requests emergency services, the “Conditions of 

Admission” form (or outpatient registration form) should be 
in two parts — one with the financial responsibility clause 
only, and the other with all other clauses described in this 
chapter. The financial responsibility clause should be signed 
by the patient (or the patient’s legal representative) only 
after the emergency medical screening examination and the 
emergency services necessary to relieve or eliminate the 
emergency medical condition, if any, have been provided. 
(See Health and Safety Code Section 1317.1 for definition 
of “emergency medical condition” and “emergency services 
and care” found under C. “Definitions,” page 12.24.) The 
form containing the other clauses should be signed upon 
admission or registration, or as soon thereafter as possible, 
given the patient’s condition.

It should be noted that California law requires the patient (or 
his or her legally responsible relative or guardian) to sign an 
agreement to pay or otherwise supply insurance or credit 
information promptly after necessary emergency services 
are rendered [Health and Safety Code Section 1317(d)]. 

(See chapter 12 regarding a hospital’s obligations to 
emergency patients.)

ASSIGNMENT OF INSURANCE BENEFITS

This clause authorizes direct payment by insurance 
companies, health care service plans, and state disability 
or workers’ compensation carriers to the hospital 
whenever applicable.

Possible limitations on the enforceability of the assignment 
clause are discussed under B. “Limitations of the 

“Assignment of Insurance Benefits” Clause,” page 11.10. 
In some situations it will be necessary to have the patient 
complete a special “Assignment of Insurance Benefits” 
form or another form, such as a general lien, assignment of 
proceeds of claim, workers’ compensation lien, or a form 
required to qualify for Medicare or Medi-Cal reimbursement.

PATIENT FINANCIAL OBLIGATION

This clause advises the patient that he or she retains 
responsibility for the full charges of all hospital services 
rendered if the patient belongs to a plan with which the 
hospital does not contract.

If the hospital adopts this clause, it should maintain a list 
of health plans with which it contracts to provide services. 
The patient should be advised that this list is available 
for review, and, if the patient requests an opportunity to 
review the list of contracting health plans, this review must 
take place before the patient signs the “Conditions of 
Admission” form.
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However, California law prohibits balance billing of 
emergency patients covered by Knox-Keene licensed 
health care service plans [Prospect Medical Group et al. v. 
Northridge Emergency Medical Group et al., 45 Cal. 4th 
497 (2009)].

The hospital is not required by law to accept the amount 
offered by the health plan — the hospital may seek 
additional payment from the plan, and the Department 
of Managed Health Care has an arbitration program for 
hospitals/plans that cannot agree on a reimbursement 
amount. The hospital may also sue the health plan in 
court to receive an appropriate reimbursement amount 
(which may or may not be full billed charges). However, the 
hospital may not bring the patient into the reimbursement 
dispute by balance billing. 

It is permissible to balance bill non-emergency patients 
covered by health plans regulated by the Department of 
Managed Health Care, as well as all patients (emergency 
and non-emergency) covered by insurance companies 
regulated by the Department of Insurance. The hospital 
may also balance bill patients covered by health care 
sharing ministries. 

III. PURPOSE OF THE CONDITIONS OF 
OUTPATIENT REGISTRATION FORM

A hospital may use CHA’s model “Conditions of Admission” 
form (CHA Form 8-1) as a starting point to develop an 
outpatient registration document. Appropriate modifications 
should be made to reflect the nature of the outpatient 
services to be provided. The purposes of the registration 
form are the same as for the Conditions of Admission form: 
to document the patient’s consent to care, agreement to 
pay, and agreement to arbitrate (if an arbitration clause is 
included in the document).

IV. OPTIONAL PROVISIONS IN ADMISSION AND 
REGISTRATION FORMS

Admission and registration documents may contain 
additional provisions if so desired. Potential subjects of 
additional provisions are discussed below.

A. Family Caregiver

State law requires hospitals to ask each inpatient if he or 
she wishes to designate a family caregiver who may assist 
in post-hospital care. This is usually done as part of the 
discharge planning process. However, hospitals may wish 
to obtain the name and contact information of the family 
caregiver (if any) upon admission, to facilitate the discharge 
planning process. 

B. Telephone Consumer Protection Act

The Telephone Consumer Protection Act (TCPA) was 
enacted in 1991 to protect consumers from receiving 
unwanted telephone calls and faxes. The law has evolved 
over the years along with technology, and it now applies 
to text messages as well. This statute and associated 
regulations are very complicated. In short, hospitals and 
other businesses must obtain consent from consumers 
prior to making certain calls using an autodialer that uses 
a live operator or prerecorded message; using artificial or 
prerecorded voice messages to cell phones or landlines; 
and text and fax communications. A complete discussion 
of this law is found in CHA’s California Health Information 
Privacy Manual. 

Hospitals that wish to obtain prior written express consent 
from consumers to make these calls may develop a 
form for the patient to complete and sign. The following 
language provides an example. 

By providing my phone number (including a landline 
or a wireless phone number), I consent to receive 
calls (including autodialed calls and artificial or 
prerecorded messages) at this number from the 
hospital and its physicians, agents and independent 
contractors (including services agencies and 
collections agencies) regarding hospital/medical 
services and any related financial obligations.  
 
Limitations on calls, if any: 
                    
If I want to revoke this consent, I agree to notify: 
       
[Hospital to designate an office/phone number/email 
address to receive revocations] 
 
I will also notify this office if I relinquish any phone 
number I give to the hospital. I understand that I am 
not required to sign this document as a condition of 
receiving services at this hospital.

A business that makes unlawful communications may be 
subject to damages of $500 to $1500 per communication. 
The hospital may also be liable for unlawful communications 
made by an agent, such as a collection agency seeking 
to collect on a hospital bill. Hospitals are urged to consult 
their legal counsel to be sure their operations comply with 
the TCPA.

C. Credit Reports

Hospitals that obtain credit reports, or that contract 
with collection agencies that obtain credit reports in 
connection with a debt owed to the hospital, may in some 
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circumstances need the consent of the person whose 
credit report is obtained (see 15 U.S.C. Section 1681b(a)
(3)(A); Pintos v. Pacific Creditors Assn., 565 F.3d 1106 (9th 
Cir. 2009)). A hospital may wish to put language at the 
end of the “Financial Agreement” portion of its admission 
or registration forms to obtain this consent. The following 
language may be used:

I authorize the hospital, or a collection agency or 
other entity contracting with the hospital, to obtain 
credit reports about me from national credit bureaus 
in connection with payment of my account.

D. Consent for Use of Organs, Tissues and Fluids 
for Research and Commercial Purposes

In Moore v. Regents of the University of California, 51 
Cal.3d 120 (1990), cert. den., 499 U.S. 936 (1991), the 
California Supreme Court ruled that physicians have an 
obligation to inform their patients when the physician may 
gain economically from the patient’s treatment. In the 
Moore case, the patient filed suit upon learning that unique 
blood cells taken from his body were used to develop a cell 
line that became the basis for commercial pharmaceutical 
products. The patient claimed a property right in the blood 
cells used, and, on this basis, claimed that he was entitled 
to the profits obtained from their use. 

Although the Supreme Court ruled that the patient did not 
have a property right in the blood and tissues that had 
been removed, it stated that patients have the right to be 
informed of any potentially conflicting interests, such as 
medical research or economic interests, that a physician 
may have related to the patient’s treatment. Moore requires 
disclosure of research or economic interests, if any, related 
to even noncomplex procedures for which informed 
consent itself is not required.

The disclosure of conflicting interests is the obligation 
of the patient’s treating physician. However, a hospital 
may wish to include a provision in its admission and 
registration forms and its consent forms for surgeries and 
other procedures to obtain the patient’s consent if the 
hospital plans to use organs, tissues and fluids taken from 
the patient’s body. (See II. “Use of Organs, Tissues and 
Fluids,” page 5.1, for further discussion.)

E. Consent to Photography

Hospital licensing regulations require hospitals to have 
a policy regarding the obtaining of consent for medical 
photography. The hospital may wish to add a clause to its 
admission and registration forms documenting the patient’s 

consent to photography (including still images, video taping, 
filming, and other types of recording and reproducing 
images) for purposes related to diagnosis or treatment 
of the patient, or for hospital operations such as training 
and education programs conducted by the hospital. If the 
hospital wishes to photograph a patient for other purposes, 
the patient’s signature on a separate consent form should 
be obtained. (See chapter 8 about photography of patients, 
including a sample clause that may be included in the 
hospital’s admission and registration forms.) [Title 22, 
California Code of Regulations, Section 70763]

F. Teaching Programs

A hospital that has a teaching program may wish to 
describe the program or programs, and the patient’s 
involvement therein, in the admission and registration forms. 

V. PROCEDURE FOR COMPLETING ADMISSION 
AND REGISTRATION FORMS

A. Signature

The form must be signed by the patient and/or the patient’s 
legal representative (e.g., a parent, conservator or guardian; 
see chapters 3 and 4 regarding who may give consent). 
If the patient is under a conservatorship, it is advisable 
to obtain signatures from both the conservator and the 
patient if the patient has not been specifically adjudicated 
incompetent to consent to medical treatment. 

Whenever a third person has assumed responsibility for 
payment for services rendered to the patient, that person’s 
signature should be obtained in the financial responsibility 
agreement portion of the form.

(See V. “How Consent Should be Obtained,” page 2.12, for 
procedures to follow for persons who cannot write or who 
have religious beliefs that proscribe writing on certain days 
with religious significance, and general principles regarding 
patients’ signing of documents.)

B. Timing of Patient Signature

GENERAL

Just prior to each hospitalization or outpatient visit, the 
signature of the patient should be obtained. (However, 
see below regarding the timing of patient signature for 
emergency patients.) The date and time on the form should 
always be the date and time the form was signed, not that 
of admission, even when the “Conditions of Admission” 
form is signed after admission (e.g., because the patient 



CHA         Consent Manual 2019

11.6    © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

was temporarily incapacitated at admission). The medical 
record should contain documentation that reflects why the 
patient was incapable of signing at the time of admission. 

COMPLETION BEFORE ADMISSION

In certain situations (e.g., maternity) it is permissible to 
have the “Conditions of Admission” form signed in advance 
of arrival at the hospital. However, the form should be 
completed again upon arrival at the hospital if anything 
significant has changed since the completion of the first 
form — for example, if a different medical procedure will 
be performed on the patient or if the patient has obtained 
different insurance coverage.

EMERGENCY PATIENTS

Because California law requires that emergency services 
and care be rendered without first questioning the patient 
(or any other person) about his or her ability to pay [Health 
and Safety Code Section 1317(d)], a patient requesting 
emergency services should not be asked to sign a financial 
responsibility document. For these patients, the admission 
and/or registration form should be in two parts — one with 
the financial responsibility clause only, and the other with 
all other clauses described in this chapter. The financial 
responsibility clause should be signed by the patient (or 
the patient’s legal representative) only after the emergency 
medical screening examination and the emergency services 
necessary to relieve or eliminate the emergency medical 
condition, if any, have been provided. (See Health and 
Safety Code Section 1317.1, discussed in chapter 12.) The 
form containing the other clauses should be signed upon 
admission or registration, or as soon thereafter as possible, 
given the patient’s condition.

It should be noted that California law requires the patient (or 
his or her legally responsible relative or guardian) to sign an 
agreement to pay or otherwise supply insurance or credit 
information promptly after necessary emergency services 
are rendered [Health and Safety Code Section 1317(d)].

(See chapter 12 regarding a hospital’s obligations to 
emergency patients.)

C. Copies

One copy of the form should be given to the person who 
signs it (the patient or the patient’s legal representative). 
The original should be placed in the medical record.

If a third party signs the financial responsibility agreement, a 
copy should be given to that person also.

VI. LENGTH OF TIME ADMISSION AND 
REGISTRATION FORMS ARE VALID

For inpatients, the “Conditions of Admission” form 
can be considered valid for the entire period of 
hospitalization. It should be considered terminated 
immediately upon discharge, and will have no validity for 
subsequent admissions.

Each hospital should develop a policy about how often 
to obtain a new registration form for outpatients. There is 
no law specifying a particular time frame. It may be easier, 
operationally, for a hospital to ask the patient to sign a 
new registration form for each visit. Alternatively, a hospital 
may choose a reasonable time period, such as annually, to 
obtain a new signed registration form. It is recommended 
that hospitals obtain a new registration form when a 
patient’s insurance changes as well as when the hospital 
updates its registration form.

Hospitals should be aware that an arbitration agreement 
(which may be included in an admission or registration 
form) may terminate if a patient concludes his or her 
treatment without expectation of future transactions 
[Cochran v. Rubens, 42 Cal.App.4th 481 (1996)].

VII. REQUIRED NOTICES TO PATIENTS

State and federal law require hospitals to give specified 
information to patients. The notices and handouts 
that hospitals are required to give to most patients are 
listed in this section of the manual. Hospitals and other 
providers may wish to reference these documents in 
admission and registration forms and have the patient 
sign an acknowledgment of receipt of them, as proof that 
the hospital gave the patient the required information. 
Alternatively, hospitals may use a separate document(s) for 
this purpose. A complete list of all notices and handouts 
described in this manual is included at the very beginning 
of this manual.

A. Patients’ Rights Document

The hospital may wish to put an acknowledgment of receipt 
of the hospital’s patients’ rights document in its “Conditions 
of Admission” form. (See chapters 1 and 16 regarding 
patients’ rights.)

B. Notice of Privacy Practices

The hospital may wish to put an acknowledgment of receipt 
of the Notice of Privacy Practices in its “Conditions of 
Admission” form. If so, the patient must sign this portion 
of the form. (See chapter 8 regarding the Notice of Privacy 
Practices.)
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C. Information About Advance Directives

Federal law — The Patient Self-Determination Act (PSDA 
— requires hospitals and other providers participating 
in federal health care programs, such as Medicare and 
Medicaid, to give patients information about their right to 
make decisions about their own medical care, including the 
right to formulate advance health care directives.  

This information should be given to the patient at the 
time of admission or registration (or at initial contact for 
home health care agencies and health maintenance 
organizations). The state of California has developed 
a brochure that hospitals may use to implement this 
requirement. The details of the PSDA which patients must 
be given the brochure, and where to obtain copies of the 
brochure are described in chapter 1.

D. County Obligation Patients

Each facility treating medically indigent persons who are 
the financial responsibility of the county must provide 
each patient, at the time treatment is sought, notice of the 
availability of reduced cost health care. In addition, each 
facility must post conspicuous notices of the procedures 
for applying for reduced cost health care in all emergency 
rooms and patient waiting rooms. [Welfare and Institutions 
Code Section 16818] 

E. Notice About Charity Care/Discount Payment 
Policies

The hospital may wish to put an acknowledgment of 
receipt of the hospital’s financial assistance policies in 
its admission and registration forms. (See D. “Financial 
Assistance Policies,” page 11.11.)

F. Important Message From Medicare

Hospitals are required to give the “Important Message 
from Medicare” (IM) notice to all Medicare inpatients, 
including Medicare Advantage plan enrollees. The IM 
informs beneficiaries (patients) of their hospital discharge 
appeal rights. The IM and instructions may be found at 
www.cms.gov/medicare/medicare-general-information/
bni/hospitaldischargeappealnotices.html. The hospital 
must complete the blanks in the form as indicated in 
the instructions before giving it to the patient. [42 C.F.R. 
Sections 405.1205, 422.620 and 489.27]

TIMING OF NOTICE

The hospital must give the beneficiary (or the beneficiary’s 
representative) the IM at or near admission, but no later 

than two calendar days following admission to the hospital. 
The beneficiary (or representative) must sign and date it to 
indicate that he or she has received it and can comprehend 
its contents. If a beneficiary (or representative) refuses to 
sign, the hospital may make a note on the form indicating 
the refusal. The hospital gives the original, signed notice to 
the beneficiary and retains a copy.

FOLLOW-UP NOTIFICATION

The hospital must give a copy of the signed IM to the 
beneficiary (or beneficiary’s representative) prior to 
discharge. This serves as a reminder to the patient of the 
information they were given earlier. The notice should be 
given as far in advance of discharge as possible, but not 
more than two calendar days before discharge. Follow-up 
notification is not required if the initial notice is given within 
two calendar days of discharge.

If a Medicare patient thinks he or she is being discharged 
too soon, he or she has a right to appeal this discharge 
decision. Information about required steps the hospital 
must take when a patient appeals the discharge 
decision are described in “Important Message from 
Medicare,” page 12.2.

G. Notice of Physician Ownership

A physician-owned hospital that participates in Medicare 
must provide written notice to all patients at the beginning 
of an inpatient stay or an outpatient visit that the hospital 
is physician-owned in order to assist patients in making 
informed decisions regarding their care [42 C.F.R. Section 
489.20(u)]. The Medicare regulations define a hospital stay 
or an outpatient visit as beginning with the provision of a 
package of information regarding scheduled preadmission 
testing and registration for a planned hospital admission for 
inpatient care or outpatient service.

The notice must disclose, in a manner reasonably 
understandable to patients, that the hospital is 
physician-owned and that a list of the physician owners or 
investors is available on request.

The hospital must also require each physician on the 
medical staff to disclose, in writing, to all patients the 
physician refers to the hospital any ownership or investment 
interest in the hospital that is held by the physician or an 
immediate family member. Disclosure is required at the time 
of referral.

A “physician-owned hospital” is defined as a 
Medicare-participating hospital in which a physician or an 
immediate family member of a physician has an ownership 
or investment interest in the hospital. The interest may be 

http://www.cms.gov/medicare/medicare-general-information/bni/hospitaldischargeappealnotices.html
http://www.cms.gov/medicare/medicare-general-information/bni/hospitaldischargeappealnotices.html
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through equity, debt or other means, as well as an interest 
in another entity that holds an ownership or investment 
interest in the hospital. [42 C.F.R. Section 489.3] However, 
a physician-owned hospital does not include an ownership 
or investment interest that is a publicly-traded security or 
mutual fund that meets the corresponding exceptions of 
the Stark Anti-Referral Law [42 C.F.R. Section 411.356(a) 
and (b)].

A physician-owned hospital may wish to put an 
acknowledgment of receipt of notice of physician 
ownership in its “Conditions of Admission” form or use a 
separate document. 

EXCEPTION

A physician-owned hospital need not provide notices 
of physician ownership if it doesn’t have any referring 
physician with an ownership or investment interest in the 
hospital or who has an immediate family member with an 
ownership or investment interest. In this case, the hospital 
must sign an attestation statement to that effect and keep 
it on file.

H. Notice of Lack of In-House Physician Coverage

A hospital that participates in Medicare and does not 
have 24-hour in-house physician coverage must provide 
written notice of this fact to all patients (or their legal 
representatives) at the beginning of (1) an inpatient stay 
or (2) an outpatient visit for observation, surgery or any 
other procedure requiring anesthesia. A hospital stay 
or an outpatient visit is defined as beginning with the 
provision of a package of information regarding scheduled 
pre-admission testing and registration for a planned 
hospital admission for inpatient care or outpatient service. 

The hospital must obtain a signed acknowledgment from 
the patient stating that he or she understands that a 
physician may not be present during all hours services 
are furnished. The notice must indicate how the hospital 
will meet the medical needs of a patient who develops 
an emergency medical condition when a physician is not 
present. The hospital may wish to put an acknowledgment 
of receipt of the notice in its “Conditions of Admission” form 
or in a separate document.

CMS has issued guidance about the notice requirement 
for hospitals with multiple campuses and off-site 
provider-based departments. Hospitals should consult their 
legal counsel to determine which patients must receive 
a notice.

REQUIRED SIGNAGE

Each dedicated emergency department in a hospital 
in which a physician is not present 24 hours per day 
must post a notice conspicuously in a place or places 
likely to be noticed by all persons entering the dedicated 
emergency department. The poster should include the 
same information as the notice. For purposes of this poster 
requirement, “dedicated emergency department” means 
any department or facility of the hospital, regardless of 
whether it is located on or off the main hospital campus, 
that meets at least one of the following requirements:

1. It is licensed by the state in which it is located under 
applicable state law as an emergency room or 
emergency department;

2. It is held out to the public (by name, posted signs, 
advertising, or other means) as a place that provides 
care for emergency medical conditions on an urgent 
basis without requiring a previously scheduled 
appointment; or

3. During the calendar year immediately preceding the 
calendar year in which a determination under this 
section is being made, based on a representative 
sample of patient visits that occurred during that 
calendar year, it provides at least one-third of all of 
its outpatient visits for the treatment of emergency 
medical conditions on an urgent basis without 
requiring a previously scheduled appointment. 
[42 C.F.R. Section 489.20(b)]

[42 C.F.R. Section 489.20(w)]

I. Outpatient Clinics: Notice of Services 
Availability

General acute care hospitals are required to notify each 
patient scheduled for a service in a hospital-based 
outpatient clinic that is not on the hospital’s campus, when 
that service is also available in another location that is not 
hospital-based.

The notice must be in substantially the following form:

The location where you are being scheduled to 
receive services is a hospital-based clinic, and, 
therefore, may have higher costs. The same service 
may be available at another location within our 
health system that is not hospital-based, which may 
cost less. Check with the [insert name of office] 
and [insert telephone number] for another location 
within our health system, or check with your health 
insurance company, for more information about 
other locations that may cost less.
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This law does not apply to a general acute care hospital 
operated by a nonprofit corporation under common control 
with a nonprofit health care service plan that exclusively 
contract with no more than two medical groups in the 
state to provide an arrange for medical services for the 
enrollees of the health care service plan, so long as the 
cost-sharing design does not vary based on whether the 
care is provided in a hospital-based clinic or a medical 
office building. This exception likely applies only to 
Kaiser hospitals.

[Health and Safety Code Section 1323.1]

DEFINITIONS

A “hospital-based outpatient clinic” means a department 
of a provider that is not located on the campus of 
that provider.

“Department of a provider” means a facility or organization 
that is either created by, or acquired by, a main provider 
for the purpose of furnishing health care services of the 
same type as those furnished by the main provider under 
the name, ownership, and financial and administrative 
control of the main provider. A department of a provider 
comprises both the specific physical facility that serves as 
the site of services of a type for which payment could be 
claimed under the Medicare or Medicaid program, and the 
personnel and equipment needed to deliver the services 
at that facility. A department of a provider may not by itself 
be qualified to participate in Medicare as a provider under 
federal law, and the Medicare conditions of participation do 
not apply to a department as an independent entity. The 
term “department of a provider” does not include (1) a rural 
health clinic or (2) a federally-qualified health center, except 
as specified in 42 C.F.R. Section 413.65(n) (which has to 
do with look alikes) [42 C.F. R. Section 413.35(a)(2)]

J. Outpatient Ancillary Services

The California Legislature has decided that certain patients 
must be given a notice about financial interests before 
ancillary supplies or services are provided [Health and 
Safety Code Section 1323]. This portion of the manual 
describes this requirement.

WHICH PROVIDERS MUST GIVE NOTICE

If supplies or services are provided on an outpatient basis 
by an ancillary health service provider that is not on the 
same site as, or not on a site adjacent to, a general acute 
care hospital or an acute psychiatric hospital that has a 
significant beneficial interest in the ancillary provider — or 
if the ancillary provider has a significant beneficial interest 
in the hospital — the ancillary provider must disclose 

that interest in writing to its patients/customers (or their 
representatives) and advise them that they may choose 
to have a different ancillary provider provide any supplies 
or services ordered by a member of the hospital’s 
medical staff.

A health facility that has a significant beneficial interest in 
an ancillary health service provider — or that knows that 
an ancillary provider has a significant beneficial interest in 
the health facility — must disclose that interest in writing 
to its patients (or their representatives) and advise them 
that they may choose to have another ancillary provider 
provide any desired supplies or services. This paragraph 
applies to skilled nursing facilities, intermediate care 
facilities, intermediate care facilities/developmentally 
disabled habilitative, special hospitals (this means dental 
and maternity hospitals, not “specialty” hospitals), and 
intermediate care facilities/developmentally disabled.

Hospitals and health facilities noted above may not charge, 
bill, or otherwise solicit payment from a patient on behalf 
of, or refer a patient to, another hospital or health facility 
in which it has a significant beneficial interest unless the 
it first discloses in writing to the patient (or his or her 
representative) that the patient may choose to have another 
hospital or health facility provide the supplies or services. 

EXCEPTION

A hospital, health facility or ancillary health service provider 
is not required to make these disclosures if the patients 
are enrolled in organizations that provide or arrange for the 
provision of health care services in exchange for a prepaid 
capitation payment or premium.

DEFINITIONS

“Adjacent” means real property located within a 400-yard 
radius of the boundaries of the site on which the health 
facility is located.

“Ancillary health service provider” includes, but is 
not limited to, providers of pharmaceutical, laboratory, 
optometry, prosthetic, or orthopedic supplies or services, 
suppliers of durable medical equipment, home health 
service providers, and providers of mental health or 
substance abuse services.

“Significant beneficial interest” means a financial interest 
equal to or greater than the lesser of the following:

1. Five percent of the whole.

2. Five thousand dollars ($5,000).
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However, significant beneficial interest does not include any 
of the following interests:

1. A lease agreement between a health facility, ancillary 
health service provider, another health facility, or 
a parent corporation of the health facility, or any 
combination thereof.

2. A financial interest held by a health facility or ancillary 
health service provider in the stock of a publicly held 
health facility or ancillary health service provider, or 
any parent corporation of a health facility or ancillary 
health service provider, if that financial interest does 
not exceed 5 percent of any class of equity securities 
of the health facility, ancillary health service provider, or 
parent corporation.

3. An ownership interest in a health facility or ancillary 
health service provider if more than three-fourths of 
its patients are members of a prepaid group practice 
health care service plan. “Health care service plan” 
means either of the following:

a. An entity that arranges for the provision of health 
care services to subscribers or enrollees, or to 
pay for the cost for those services, in return for a 
prepaid or periodic charge paid by or on behalf of 
the subscribers or enrollees.

b. An entity, whether located within or outside 
California, that solicits or contracts with a 
subscriber or enrollee in the state to pay for the 
cost of, or who arranges for the provision of health 
care services that are to be provided wholly or in 
part in a foreign country in return for a prepaid 
or periodic charge paid by or on behalf of the 
subscriber or enrollee. [Health and Safety Code 
Section 1345(f)]

VIII. ASSURING PAYMENT THROUGH ADMISSION 
AND REGISTRATION FORMS

A. Admission and Registration Forms as Payment 
Agreements

Admission and registration forms are the basic agreement 
between the hospital and the patient or other financially 
responsible person for payment of the hospital’s charges. 
They also comprise the agreement for assignment of 
insurance benefits. However, other considerations that are 
discussed below may affect the patient’s or the financially 
responsible person’s obligation to pay the entire amount, 
or the agreement to assign all insurance benefits to the 

hospital, and may therefore affect the enforceability of the 
contract and the hospital’s ability to recover the full amount 
of its charges.

B. Limitations of the “Assignment of Insurance 
Benefits” Clause

The “Assignment of Insurance Benefits” clause may not 
assure that the hospital will receive payment from the 
patient’s insurer in all circumstances. If a private insurer 
refuses to make a partial or total payment to the hospital, 
a question may arise as to whether the hospital may then 
seek full payment directly from the patient or the financially 
responsible person.

Full discussion of the issues involved in assuring payment 
from private insurers is beyond the scope of this manual; 
however, some areas in which problems may arise can be 
identified briefly. First, the assignment provision transfers 
to the hospital only those rights or benefits to which 
the patient is entitled. If the insurer determines that the 
service provided is not covered by the insurance policy, 
then the patient is not entitled to any benefits, and the 
hospital will not receive payment from the insurer. In such 
situations, however, the hospital usually may seek payment 
directly from the patient (subject to the hospital’s financial 
assistance policies).

Second, if the insurer denies or reduces payments on other 
grounds, e.g., lack of medical necessity, failure to render 
the service, or inadequate documentation, the hospital 
should carefully consider whether to bill the patient directly 
for payment even though the hospital has a good faith 
belief, preferably supported by documentation, that the 
insurer’s evaluation was incorrect. The hospital may have 
an agreement with the private insurance company that 
precludes the hospital from billing the patient under such 
circumstances. In addition, California law prohibits balance 
billing of emergency patients covered by Knox-Keene 
licensed health care service plans [Prospect Medical 
Group et al. v. Northridge Emergency Medical Group 
et al., 45 Cal. 4th 497 (2009)] (see “Patient Financial 
Obligation,” page 11.3).

Third, if the patient’s insurance policy contains a provision 
that benefits cannot be assigned, the hospital may not be 
able to enforce the assignment agreement in the admission 
or registration form. However, if the insurance benefits are 
not assignable, the hospital may ordinarily seek payment 
directly from the patient.

Consultation with the hospital’s legal counsel is advisable to 
determine the appropriate course of action for the hospital 
if a private insurer discounts payment to the hospital or 
refuses to honor the “Assignment of Insurance Benefits” 
contained in admission or registration forms.
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C. Effect of Medical Necessity Review

Insurers and other third party payers often require that 
hospital and physician services be reviewed for medical 
necessity by private utilization review organizations. These 
utilization review organizations may review patient care and 
records on a preadmission or preprocedure, concurrent, or 
retrospective basis. Based on this review, the organization 
will then recommend to the third party payer whether the 
services received (or proposed) were (or are) “medically 
necessary.” Based on this recommendation, the third party 
payer may decline to pay for some or all of the services. In 
the cases of concurrent or retrospective review, this means 
that the third party payer may refuse to pay for services 
already provided.

Hospitals want to be certain that the financially responsible 
party understands his or her obligation to pay for charges 
not covered by a third party payer. The clauses titled 
‘Financial Agreement,’ ‘Assignment of Insurance Benefits,’ 
and ‘Health Plan Obligation’ in the admission and 
registration forms put the financially responsible party on 
notice of this obligation.

D. Financial Assistance Policies

California hospitals are required to develop and implement 
charity care and discount payment policies. Hospitals 
that are tax-exempt under Internal Revenue Code Section 
501(c)(3) are required to adopt and implement financial 
assistance policies. A thorough discussion of the law 
regarding charity care, discount payment and financial 
assistance policies and hospital billing and collection 
practices is beyond the scope of this manual. CHA has 
published the California Hospital Compliance Manual and 
the Hospital Financial Assistance Policies and Community 
Benefit Laws guidebook to provide hospitals detailed 
information about these laws. (For more information 
about the manuals, or to order, go to www.calhospital.
org/publications.) This manual covers only the forms and 
notices hospitals use prior to treating a patient. 

Hospitals should ensure their admission and registration 
forms and any other financial agreement forms that patients 
are asked to sign are consistent with the hospital’s charity 
care/discount payment policies and California and federal 
law. [See Health and Safety Code Sections 127400 
to 127446]

NOTICE TO PATIENT

Each hospital must provide inpatients and outpatients a 
written notice that contains information about the availability 
of the hospital’s discount payment and charity care policies. 

A hospital must also provide an application for charity care 
or discount payment upon request.

The written notice must also be posted in locations 
visible to the public, including, but not limited to, all of 
the following:

1. Emergency department, if any, and other 
outpatient settings.

2. Billing office.

3. Admissions office.

CHA has posted sample signs on its website at www.
calhospital.org/resource/financial-assistance-notice that 
may be downloaded for free.

CHARGEMASTER AND ESTIMATES

State and federal laws require hospitals to make charge 
description masters available to the public, post notices 
about the availability of the chargemaster, tell patients 
where to obtain information about hospital quality, and 
provide estimates of hospital bills upon request. In addition, 
related information must be provided to the Office of 
Statewide Health Planning and Development. Detailed 
information about these requirements may be found in 
CHA’s California Hospital Compliance Manual and in the 
Hospital Financial Assistance Policies and Community 
Benefit Laws guidebook.

IX. OTHER METHODS OF ASSURING PAYMENT

In addition to using admission and registration forms to 
assure payment by the patient or a guarantor, the hospital 
may institute other procedures to make a legal claim for 
payment from certain third parties. Some circumstances 
that may give rise to third party liability include automobile, 
motorcycle, bicycle, airplane, and boating accidents; slips 
and falls; and defective products.

Where a patient has been hospitalized as a result of a 
personal injury for which third parties may be liable, the 
hospital, depending on the circumstances, may elect 
to pursue, as an assurance of at least partial payment 
for services rendered, a hospital lien and/or obtain a 
assignment of proceeds of claim. Where the injury is 
employment-related and the patient has initiated a workers’ 
compensation proceeding, the hospital may file a workers’ 
compensation lien to request recovery of reasonable 
expenses from any award made to the patient. 

A detailed discussion of legal and practical issues involved 
in securing payment is beyond the scope of this manual. 
Each hospital should consult legal and financial experts 
regarding these issues. A basic discussion of some of the 
issues follows. 

http://www.calhospital.org/publications
http://www.calhospital.org/publications
http://www.calhospital.org/publications
http://www.calhospital.org/publications
http://www.calhospital.org/resource/financial-assistance-notice
http://www.calhospital.org/resource/financial-assistance-notice
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A. Hospital Lien Law

PURPOSE OF LIEN

The hospital lien law was enacted to give hospitals security 
for the payment of a patient’s bill when the hospital renders 
emergency or other services to a patient who was injured 
by reason of an accident or wrongful act (called a “tort”) 
[Civil Code Sections 3045.1-3045.6].

Several lawsuits have been brought against California 
hospitals regarding their filing of liens. It is important that 
the language in contracts between health plans and 
hospitals permit liens to be filed against tortfeasors up to 
the full amount of the hospital’s charges, rather than at the 
contract rate. Hospitals should consult their legal counsel 
regarding this issue and other legal issues involved in the 
filing of liens.

Hospital liens are not considered “extraordinary collections 
actions” under the federal laws requiring financial 
assistance policies for hospitals that are tax-exempt under 
Internal Revenue Code Section 501(c)(3). (See CHA’s 
Hospital Financial Assistance Policies and Community 
Benefit Laws guidebook for further information.)

AMOUNT OF LIEN

The lien is limited to the reasonable and necessary charges 
for emergency and ongoing medical services rendered 
to a patient as a result of an accident or negligent act, 
up to a maximum of one-half of the patient’s judgment 
or settlement. The full amount billed for medical services 
may or may not be considered to be the “reasonable” 
value of the services provided [Howell v. Hamilton Meats 
& Provisions, Inc., 52 Cal.4th 541 (2011); State Farm 
Mutual Automobile Ins. Co. v. Huff, 216 Cal.App.4th 1463 
(2013)] If the lien amount is challenged, the hospital will 
need to provide evidence that the services rendered were 
necessary to treat the accident, and that the amount of the 
charges is reasonable.

The lien law is not applicable to a claim against a common 
carrier (such as a train or airline) subject to the jurisdiction 
of the Public Utilities Commission or the Interstate 
Commerce Commission, nor does it apply in a case 
covered by workers’ compensation.

RECOMMENDED PROCEDURE

Completion of “Notice of Lien”

A “Notice of Lien” (CHA Form 8-2) must be completed in 
its entirety.

Notice

The completed “Notice of Lien” (CHA Form 8-2), should 
be delivered or mailed by registered mail, return receipt 
requested, postage prepaid, to each person, firm or 
corporation alleged to be liable for the injuries for which 
treatment was given. This “Notice of Lien” must be 
delivered or mailed to the person, firm or corporation 
before it pays the injured person, his or her attorney or 
legal representative as compensation for the injuries.

A copy of the notice should be delivered or mailed by 
registered mail, return receipt requested, postage prepaid, 
to any insurance carrier which has insured the person, firm 
or corporation alleged to be liable to the patient. The lien 
law requires the person, firm or corporation alleged to be 
liable, upon request of the hospital, to disclose the name of 
its insurance carrier.

Although it is not required by the statute, it is 
recommended that a copy of the “Notice of Lien” be 
given to the attorneys for the plaintiff and the defendant in 
the litigation.

FAILURE TO SATISFY LIEN AFTER NOTICE

If the liable entity or its carrier pays the patient (or the 
patient’s representative) after receipt of the hospital’s 
written notices, without paying the hospital’s lien, they will 
still be jointly responsible to the hospital for the amount of 
the lien, even if it means they end up paying twice (once 
to the patient and once to the hospital). However, this 
responsibility will be recognized only if all the parties have 
been properly notified of the lien, as described above.

B. Assignment of Proceeds of Claim

PURPOSE OF CLAIM

In addition to the protection afforded by the lien law, a 
hospital may accept, as security for the payment of 
a patient’s bill, an “Assignment of Proceeds of Claim” 
(CHA Form 8-3). This type of security may be used when 
a patient is hospitalized as a result of a personal injury and 
the patient has instituted legal action against the person or 
persons who allegedly caused the injury.

RECOMMENDED PROCEDURE

Once the “Assignment of Proceeds of Claim” (CHA Form 
8-3) has been completed and signed in triplicate, two 
copies should be sent by registered or certified mail to the 
patient’s attorney with a request that the attorney sign one 
copy and return it to the hospital. The third copy should be 
retained by the hospital.
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Hospitals are likely to encounter an unwillingness on the 
part of patients’ attorneys to sign an assignment. Such 
unwillingness may make the assignment of little value.

C. Workers’ Compensation Lien

PURPOSE OF LIEN

Statutes governing California’s workers’ compensation 
program protect health care providers through various 
provisions that allow recovery from compensation awards 
or settlements for hospital and medical expenses incurred 
by or on behalf of an injured employee [Labor Code 
Sections 4903-5004]. Workers’ compensation claims 
or payments are not assignable; hence the “Assignment 
of Benefits” paragraph in the “Conditions of Admissions” 
form does not entitle the hospital to payment from that 
source. Instead, the hospital may seek payment by filing 
a lien against any workers’ compensation benefits paid to 
the employee.

AMOUNT OF LIEN

The lien is limited to reasonable hospital and medical 
expenses, and medical-legal expenses as provided under 
Labor Code Section 4621, incurred by, or on behalf of, an 
injured employee. The Workers’ Compensation Appeals 
Board (WCAB) has the discretion to deny the claim, to 
reduce the amount claimed, and to determine the priority 
for payment among the lien claimants at the time of an 
award or settlement. If the parties enter into a settlement, 
WCAB may reduce the amount of the lien in proportion to 
the reduction in the employee’s actual recovery.

RECOMMENDED PROCEDURE

Although the basic procedure for filing a workers’ 
compensation lien is outlined below, it is recommended 
that a hospital consult its legal counsel for more complete 
information before adopting policies for filing these liens.

Pendency of Workers’ Compensation Proceeding

The hospital must first determine whether a formal 
proceeding for a compensation award has been instituted. 
A lien cannot be filed if a proceeding is not pending.

This determination should be made at the time of admission 
or as soon thereafter as possible, and the lien should be 
filed shortly afterward. Prompt filing will assure that the lien 
is included in any settlement actions that may preclude a 
formal hearing.

Completion of Form

The “Notice and Request for Allowance of Lien” 
(DWC/WCAB Form 6) must be completed. Copies of this 
form may be found at www.dir.ca.gov/dwc/forms.html 
or obtained from the local district office of the State of 
California, Department of Industrial Relations Workers’ 
Compensation Appeals Board. 

The lien must be accompanied by: 

1. A full statement or itemized voucher supporting the lien 
and justifying the right to reimbursement; 

2. Proof of service upon the injured worker or, if 
deceased, upon the worker’s dependents, the 
employer, the insurer, and the respective attorneys or 
other agents of record;

3. An original bill;

4. A declaration stating, under penalty of perjury, that 

a. The dispute is not subject to an independent 
bill review and independent medical review 
under Labor Code Sections 4603.6 and 4610.5, 
respectively, and 

b. The lien claimant satisfies one of the following:

• Is the employee’s treating physician providing 
care through a medical provider network.

• Is the agreed medical evaluator or qualified 
medical evaluator.      

• Has provided treatment authorized by the 
employer or claims administrator under Labor 
Code Section 4610.

• Has made a diligent search and determined that 
the employer does not have a medical provider 
network in place.

• Has documentation that medical treatment 
has been neglected or unreasonably refused 
to the employee in violation of Labor Code 
Section 4600.

• Can show that the expense was insured for 
an emergency medical condition, as defined 
by Health and Safety Code Section 1317.1(b), 
which states:

“Emergency medical condition” means a medical 
condition manifesting itself by acute symptoms of 
sufficient severity (including severe pain) such that 
the absence of immediate medical attention could 
reasonably be expected to result in any of the following:

(1) Placing the patient’s health in serious jeopardy.

(2) Serious impairment to bodily functions.

(3) Serious dysfunction of any bodily organ or part.

http://www.dir.ca.gov/dwc/forms.html
http://www.dir.ca.gov/dwc/forms.html
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• Is a certified interpreter rendering services 
during a medical-legal examination, a copy 
service providing medical-legal services, or 
has an expense allowed as a lien under rules 
adopted by the administrative director of the 
Division of Workers Compensation.

The failure to file a signed declaration will result in the 
dismissal of the lien with no opportunity to correct it. 
The Division of Workers’ Compensation has developed 
a “Supplemental Lien Form and Section 4903.05(c) 
Declaration” which may be found at the website 
referenced above.

Medical records may be filed only if they are relevant to 
the issues being raised by the lien. The claims of two or 
more providers of goods or services may not be merged 
into a single lien. A filing fee is required, except for liens 
filed by a health care service plan, a group disability insurer 
under a policy issued in California pursuant to Insurance 
Code Section 10270.5, a self-insured employee welfare 
benefit plan that is issued in California, a Taft-Hartley health 
and welfare fund, or a publicly funded program providing 
medical benefits on a nonindustrial basis. [Labor Code 
Section 4903.05]

Service of Notice

Upon completion of DWC/WCAB Form 6, a copy must 
be delivered or mailed by registered mail, return receipt 
requested, postage prepaid, to the employee (or, if 
deceased, the employee’s dependents), the employee’s 
attorney, the employee’s employer, the employer’s attorney, 
and the workers’ compensation insurance carrier named in 
the “Notice.”

Filing Notice and Supporting Documents with WCAB

The original DWC/WCAB Form 6 and accompanying 
documents must be filed with the appropriate Workers’ 
Compensation Appeals Board along with proof of service of 
the notice of the lien on the employee (or, if deceased, the 
employee’s dependents), employee’s attorney, employer, 
employer’s attorney, and workers’ compensation insurance 
carrier. Along with the notice and proofs of service, the 
hospital must submit to WCAB an itemized medical bill 
and an appropriate explanation supporting the lien and 
justifying reimbursement.

D. Medicare and Medi-Cal Liens

Federal and/or state law require completion of certain 
forms and compliance with specified procedures before 
the hospital can obtain reimbursement for services 
rendered to patients eligible for Medicare, Medi-Cal or 
other government programs. A hospital’s right to bill 

government-sponsored patients for all or part of the 
charges that are not reimbursed by the program is severely 
restricted. Hospitals should consult their own financial 
or legal counsel with regard to procedures for billing 
government-sponsored patients for unreimbursed charges, 
and for filing Medicare or Medicaid liens.

X. ARBITRATION

Hospitals that use arbitration to resolve medical malpractice 
claims or other disputes may decide to incorporate the 
arbitration agreement into the “Conditions of Admission” 
form (CHA Form 8-1) or to use a separate form.

A. General Principles

Arbitration is a method of settling legal disputes without 
litigation. If two parties agree to submit a dispute to 
arbitration, the decision of the arbitrator is final, subject only 
to a limited right of appeal to the courts. The parties are 
barred from litigating the same claim at a later date in court.

Arbitration is consensual in nature. To compel arbitration 
later, after a dispute arises, there must have been a 
voluntary agreement to arbitrate that was openly and fairly 
entered into by both parties. Therefore, a patient must be 
made aware of the arbitration provisions in any agreement 
he or she is asked to sign and the implications of agreeing 
to arbitrate. (See below regarding health plans and 
arbitration.)

B. Recommended Procedure

RECOMMENDED FORM

Hospitals that adopt an arbitration program may use the 
model arbitration clause set forth in Code of Civil Procedure 
Section 1295. It is recommended that the clause be offered 
to the patient on a separate sheet (see “Mutual Arbitration 
Agreement,” CHA Form 8-4). However, the clause may be 
incorporated into the “Conditions of Admission” form (see 

“Sample Arbitration Clause,” CHA Form 8-5). It is important 
to note that if the arbitration clause is incorporated into the 

“Conditions of Admission” form, California law requires that 
the arbitration clause must be the first clause. (However, 
see Doctor’s Associates, Inc., et al. v. Casarotto, 517 U.S. 
681 (1996), holding that a Montana statute requiring that 
an arbitration clause be on the first page of a contract was 
preempted by the Federal Arbitration Act and thus was 
unenforceable. See also Erickson v. Aetna Health Plans 
of California, 71 Cal. App.4th 646 (1999).) In addition, the 
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arbitration clause must comply with the requirements 
of Code of Civil Procedure Section 1295 concerning 
language and size of type. If the arbitration agreement 
does not contain all of the provisions required by Section 
1295 (which are included in CHA Forms 8-4 and 8-5) and 
otherwise comply with all other legal requirements, it may 
be unenforceable. [Rosenfield v. Superior Court, 143 Cal.
App.3d 198 (1983)]

CHA’s model form and clause apply only to medical 
malpractice disputes. Hospitals wishing to arbitrate 
payment or other disputes should modify the 
language accordingly.

PRESENTATION OF ARBITRATION AGREEMENT TO 
PATIENT

The patient should be made specifically aware of the 
arbitration provision and its implications. As explained 
below, the patient’s attention should be directed to the 
arbitration agreement, whether it is found in a separate 
form or in the “Conditions of Admission” form, and the 
agreement should be adequately explained to the patient.

TIME OF PATIENT SIGNING

The arbitration agreement is generally offered to the patient 
at the time of admission.

If the patient is temporarily incapacitated at the time of 
admission due to trauma, severe pain or other reason, 
signature should be delayed until the patient regains 
capacity. 

REQUIREMENTS AND PROCEDURE FOR SECURING A 
VALID ARBITRATION AGREEMENT

Freedom from Duress or Coercion

The patient’s decision to sign the arbitration agreement 
must be made knowingly and freely, without either express 
or implied coercion.

Patient’s Attention Directed to Arbitration Provision

The hospital’s admitting personnel should direct the 
patient’s attention to the arbitration agreement (or, if it 
is contained in the “Conditions of Admission” form, the 
arbitration clause), and ask that the patient read it. In 
addition, the admitting personnel should explain in simple 
terms the purpose and effect of the arbitration agreement 
and explain the type of disputes that are covered (e.g., 
medical malpractice and, if covered, payment disputes), 
whether or not a member of the medical staff has agreed 
to be bound by the agreement, and the options available 

to the patient, such as not signing the agreement or 
exercising the waiver provision within 30 days. [Wheeler 
v. St. Joseph Hospital, 63 Cal.App.3d 345, 361, and 368 
(1976)] This explanation may be given orally and/or in 
writing by the admitting personnel.

Patient Competence at the Time of Signing

The patient must be conscious and competent to 
understand the purpose and effect of the agreement at the 
time of signing.

Signature by the Patient or the Patient’s Legal 
Representative

The agreement must be signed by the patient or, when 
appropriate, by the patient’s legal representative (e.g., 
parent or guardian). California law permits the mother of 
an unborn baby to bind the baby to arbitration [Pietrelli v. 
Peacock, 13 Cal.App.4th 943 (1993)].

Persons legally permitted to bind a patient to arbitrate 
would likely include a parent or guardian of an 
unemancipated minor. It is unclear who would be legally 
permitted to bind an incapacitated adult patient to an 
agreement to arbitrate.

A California court has held that a person legally permitted 
to consent to medical treatment for a patient who lacks 
capcity (such as a spouse) does not necessarily have 
the legal authority to bind the patient to an agreement 
to arbitrate [Pagarigan v. Libby Care Center, Inc., 99 Cal.
App.4th 298 (2002); Goliger v. AMS Properties, Inc., 123 
Cal.App.4th 374 (2004); Flores v. Evergreen at San Diego, 
LLC, 148 Cal.App.4th 581 (2007)]. However, an agent 
named in a durable power of attorney may be able to bind 
a patient to arbitration, depending on the scope of authority 
granted in the power of attorney [Garrison v. Superior 
Court, 132 Cal.App.4th 253 (2005); Hogan v. Country Villa 
Health Services, Inc., 55 Cal.Rptr. 3d 450 (2007)]. Facilities 
should therefore take care to determine who, if anyone, is 
legally able to bind the patient to arbitration if the patient is 
incapacitated, and to obtain the patient’s signature on an 
arbitration agreement when the patient regains capacity.

Hospital Agent Signature

The agreement must be signed by an agent of the hospital.

Copies

The patient should be given a copy. The original should be 
placed in the patient’s medical record.
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MEDICAL STAFF MEMBERS’ AGREEMENT TO 
ARBITRATE

Each hospital that asks patients to sign an arbitration 
agreement should develop a procedure for medical staff 
members to agree to arbitrate medical malpractice (and, 
if applicable, payment) disputes. The recommended 
procedure is to require each medical staff member, at the 
time of appointment or reappointment to the medical staff, 
to complete a form in which he or she indicates whether 
he or she agrees to arbitrate such claims. This completed 
form should be maintained in the medical staff member’s 
credentials file. A list of physicians agreeing to arbitrate 
should be maintained in the Admissions Office in case 
a patient asks whether his or her physician has agreed 
to arbitrate.

Although the law does not specifically require the medical 
staff member to agree to arbitrate claims before the patient 
signs the form, it is advisable for the medical staff member 
to do so (see “Patient’s Attention Directed to Arbitration 
Provision,” page 11.15). Therefore, the forms that are 
included in this chapter are designed to effectively bind a 
patient to arbitrate claims with the physician only where the 
physician has previously agreed in writing to arbitration. If a 
physician wishes to sign an arbitration agreement that will 
apply in situations where the patient has previously signed 
the arbitration agreement, the physician should consult an 
attorney regarding the proper procedure for executing a 
binding agreement.

C. Skilled Nursing Facilities

An arbitration agreement may not be made a part of the 
Standard Admission Agreement for prospective patients at 
skilled nursing or intermediate care facilities. Any arbitration 
agreement must be separate from the Standard Admission 
Agreement and must contain the following advisory in a 
prominent place at the top of the proposed arbitration 
agreement, in bold-face font of not less than 12 point type: 

Residents shall not be required to sign this 
arbitration agreement as a condition of admission 
to this facility, and cannot waive the ability to sue for 
violation of the Resident Bill of Rights.  

Arbitration clauses for medical malpractice claims must 
be separate from the arbitration clauses for other types of 
claims. 

[Health and Safety Code Section 1599.81; Title 22, 
California Code of Regulations, Section 72516]

Skilled nursing and intermediate care facilities should 
consult their legal counsel about arbitration agreements.

D. Patient Rescission

A patient who signs an arbitration agreement has a 30-day 
period during which he or she may reconsider and rescind 
the agreement [Code of Civil Procedure Section 1295(c)]. If 
the patient decides to rescind the agreement, the patient 
must give the hospital written notice of the decision. 
The rescission notice should be filed in the patient’s 
medical record.

E. Health Plans and Arbitration

Many of the major health plans, commonly called health 
maintenance organizations (HMOs), include a provision 
in their health insurance contracts that call for arbitration 
of malpractice disputes against the HMO, its employed 
physicians or other agents. These contracts have been 
declared enforceable, in most cases, by the California 
Supreme Court even though the individual insured patient 
may have had no knowledge of the existence of the 
contract [Madden v. Kaiser Foundation Hospitals, 17 
Cal.3d 699 (1976); however, see Engalla v. Permanente 
Medical Group, 64 Cal. Rptr. 2d. 843 (1997)].

In the event of a joint suit against the HMO, its employed 
or contract physicians, and the hospital, the parties 
covered by the HMO agreement may proceed separately 
to arbitration without the hospital unless the hospital has a 
signed arbitration agreement of its own. Hospitals should 
familiarize themselves with the terms of HMO subscriber 
contracts and be prepared to handle such joint actions.



   Chapter 12 — Contents© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

12 Discharge Planning, Patient 
Transfers and Related Issues

I. PATIENT DISCHARGE REQUIREMENTS ... 12.1

A. Family Caregiver ..........................................12.1
Identification of Caregiver ................................ 12.1
Informing the Caregiver ................................... 12.1
Notifying the Caregiver of Discharge or  
Transfer .......................................................... 12.1

B. Medicare Patients: Notice of  
Discharge Rights .........................................12.2
Important Message from Medicare .................. 12.2
Detailed Notice of Discharge ........................... 12.2

C. Discharge Medications ...............................12.4

D. Discharge of a Minor Patient ......................12.4
Who is Entitled to Custody of a Minor Upon 
Release from a Health Facility: General Rule .... 12.4
Documentation of Release of a Minor  
Under the Age of 16 ....................................... 12.5
Release of a Minor Aged 16 or 17 ................... 12.6
Minor Attempting to Leave the Hospital  
Without Authorization ...................................... 12.6

E. Child Safety Seat Information ....................12.6
Release of a Child Under 8 Years of Age ......... 12.6
Information That Must Be Given ...................... 12.6
Optional Information That May Be Given.......... 12.6
Acknowledgment of Release ........................... 12.7
Written Policy .................................................. 12.7
Immunity From Liability.................................... 12.7

F. Mandatory Patient Consultation  
Regarding Length of Stay ...........................12.7
Mastectomy Patient ........................................ 12.7
Maternity Patient ............................................. 12.7

G. Mental Health Patient Aftercare Plan ........12.8
Facilities Subject to this Law ........................... 12.8
Contents of the Aftercare Plan ........................ 12.8
Persons Who Must Be Given an  
Aftercare Plan ................................................. 12.9
Statement of California Law ............................ 12.9

II. PATIENTS ON OBSERVATION STATUS ..... 12.9

A. Federal Law: The NOTICE Act ....................12.9

B. State Law .....................................................12.9

III. FREEDOM OF CHOICE OF  

POST-HOSPITAL PROVIDERS ................ 12.10

A. Informing the Patient ................................12.10

B. Providing a List of Post-Hospital  
Providers ....................................................12.10
Patients Who Need Long Term Care  
After Discharge ............................................. 12.11

C. Providing a Recommendation ..................12.11

D. Documentation ..........................................12.11

IV. SPECIAL SITUATIONS REGARDING  

DIFFICULT PATIENT DISCHARGES ........ 12.11

A. Patients No Longer Needing Acute  
Care Who Refuse Transfer or  
Discharge ...................................................12.11

B. Discharge of Homeless Patients ..............12.12

C. Patients Leaving the Hospital  
Against Medical Advice.............................12.12

D. Patients With Active Tuberculosis ...........12.12
Immunity ....................................................... 12.12

E. Detention of Patient for Nonpayment ......12.12

V. PATIENT TRANSFERS ........................... 12.12

A. Reasons for Transfer ................................12.13
Specialized Services Required ...................... 12.13
Shortage of Hospital Beds ............................ 12.13
Patient Request ............................................ 12.13
Acute Care is No Longer Required ................ 12.13
Patient With HMO or Preferred  
Provider Plan ................................................ 12.13
Patient Without Financial Means.................... 12.13

B. Considerations That Apply to All  
Transfers ....................................................12.13

C. Transfer Policies and Procedures ............12.13

D. Responsibilities of the Transferring  
Physician and Hospital  .............................12.14
Initiating and Arranging the Transfer  ............. 12.14
Determination of Method of Transportation .... 12.15
Completion of Transfer Summary .................. 12.16
Transfer of Medical Records .......................... 12.17



Chapter 12 — Contents    © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

CHA         Consent Manual 2019

E. Responsibilities of the Receiving  
Physician and Health Facility ...................12.17

F. Interfacility Transfer Agreements ............12.17

VI. TRANSFER FROM, AND RETURN TO,  

HOSPITAL TO RECEIVE TREATMENT  

AT ANOTHER FACILITY ........................ 12.18

A. The Patient Must Consent to the  
Medical Treatment as Well as the  
Transfer ......................................................12.18

B. Returning the Patient to the  
Transferring Hospital ................................12.18

C. Discharge or Temporary Absence  
Release .......................................................12.19

D. Documenting and Reporting the  
Patient’s Condition ....................................12.19

VII. TRANSFER OF A PATIENT FOR  

FINANCIAL REASONS .......................... 12.19

A. Discrimination ............................................12.19

B. Effect on Hospital Eligibility Under  
Certain Programs ......................................12.20

C. Transfer of Health Plan Enrollee for 
Post-Stabilization Care  ............................12.20
Health Plan Obligations ................................. 12.21
Patient Refuses the Transfer  ......................... 12.21
Post-Stabilization Care is Authorized by  
Health Plan ................................................... 12.22
Exception ..................................................... 12.22
Miscellaneous Provisions .............................. 12.22

VIII. TRANSFER OF A PATIENT WHO  

 NEEDS EMERGENCY SERVICES .......... 12.22

A. General Requirements ..............................12.22
Hospitals That Offer Emergency Services ...... 12.22
Hospitals That Do Not Offer Emergency  
Services........................................................ 12.23
Type of Emergency Service and  
Unavailability ................................................. 12.23

B. Discrimination in the Provision of  
Emergency Services ..................................12.24

C. Definitions ..................................................12.24

D. Medical Screening Requirement ..............12.26
Special Rules for Newborns .......................... 12.27

E. Restrictions on Transfers .........................12.27
Examination, Evaluation and Consultation ..... 12.27
Transfer of a Patient Without an  
Emergency Medical Condition ....................... 12.28
Transfer of a Patient With an Emergency  
Medical Condition ......................................... 12.28
Transfer of a Patient with a Psychiatric  
Emergency Medical Condition ....................... 12.29
Discharge of an Emergency Patient ............... 12.30
Patient Refusal of Further Examination  
and Treatment or Transfer ............................. 12.30

F. Hospital With Specialized Capabilities  
or Facilities .................................................12.31

G. Provide Care Before Asking About  
Payment .....................................................12.31

H. Standards for Transfer of a Patient  
With an Aerosol Transmissible Disease ..12.31

I. Agreement With the U.S. Department  
of Health and Human Services  ................12.32

J. Licensure Conditions ................................12.33
Required Policies and Protocols .................... 12.33
California Department of Public Health  
Approval ....................................................... 12.34

K. Legal Obligations to Third-Party  
Payers; County Hospital Obligations .......12.34

L. Documentation and Annual Reports .......12.34

M. Reporting Violations ..................................12.34
State Law Requirements ............................... 12.34
Federal Law Requirements ............................ 12.34

N. Immunity and Prohibition Against  
Retaliation ..................................................12.34

O. Penalties .....................................................12.35

P. Declared Emergency .................................12.35

IX. TEMPORARY ABSENCE RELEASE ......... 12.35

A. Introduction................................................12.35

B. Purpose of Forms  .....................................12.35
Temporary Absence for Patient’s  
Convenience ................................................. 12.36
Consent for Participation in Patient Outing .... 12.36
Authorization for and Consent to  
Transfer for Medical Treatment ...................... 12.36

C. Recommended Procedure ........................12.36
Physician’s Authorization ............................... 12.36
Completion of Form ...................................... 12.36

D. General Considerations ............................12.36
Patient Outing ............................................... 12.36
Reimbursement Consequences .................... 12.36



© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N        Chapter 12 — Contents

Chapter 12 — Discharge Planning, Patient Transfers and Related Issues        CHA

FORMS & APPENDICES

9-1S Patient Refusal of Transfer
9-2 Transfer Summary
9-3S Consent to Transfer for Medical Treatment
9-4 Physician Certification
9-5 Physician Authorization for Transfer
9-6S Patient Refusal of Further Medical Treatment
9-7S Patient Transfer Acknowledgment
9-8S Patient Request for Transfer or Discharge
9-9S Notice for Emergency Room
9-10S Temporary Absence Release
9-11S Consent for Participation in Patient Outing
10-1S   Authorization for Release of a Minor
10-2S   Acknowledgment of Release of a Minor
10-3S   Release of a Child Under 8 Years of Age
13-3S   Aftercare Plan

Forms and Appendices can be found at the back of the manual and 
online for CHA members at www.calhospital.org/free-resources. 

“S” denotes that the form is provided in English and Spanish. 

http://www.calhospital.org/free-resources
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This chapter describes laws that apply to hospitals when 
discharging or transferring a patient, including information 
that must be given to the patient or the patient’s family 
members; discharging homeless patients; patients leaving 
against medical advice; patients with active tuberculosis; 
and other difficult patient discharge situations.

CHA publishes a comprehensive manual on state and 
federal laws about emergency patients, including transfer of 
emergency patients, called EMTALA — A Guide to Patient 
Anti-Dumping Laws. For more information on this over 
450-page manual, visit www.calhospital.org/emtala-manual.

CHA also offers a guidebook on the laws specific to 
the discharge of patients that are homeless. Discharge 
Planning for Homeless Patients is available as a free 
download for CHA members, and for print purchase, at 
www.calhospital.org/publication/discharge-planning-homel
ess-patients.

I. PATIENT DISCHARGE REQUIREMENTS

This section of the manual describes various state and 
federal laws related to discharge planning and discharging 
patients. Readers should be aware that the Centers for 
Medicare & Medicaid Services has published a proposed 
rule that will revise the Medicare Condition of Participation 
for discharge planning [80 Fed. Reg. 68126 (Nov. 3, 2015)]. 
At the time of publication of this manual (April 2019), it had 
not been finalized, and so is not included in this discussion.

A. Family Caregiver

IDENTIFICATION OF CAREGIVER

As part of the discharge planning process, hospitals are 
required to give each inpatient an opportunity to identify 
one family caregiver who may assist in post-hospital care. 
For purposes of this law, “family caregiver” means a 
relative, friend, or neighbor who provides assistance related 
to an underlying physical or mental disability but who is 
unpaid for those services. 

The hospital must document in the patient’s medical record 
that the patient was offered this opportunity, and whether 

the patient identified a family caregiver. The hospital should 
obtain the name and contact information of the caregiver, if 
any, who is identified by the patient.

If the patient is unconscious or otherwise incapacitated 
upon admission, the hospital must give the patient or 
patient’s legal guardian an opportunity to designate a 
caregiver within a specified time period, at the discretion of 
the attending physician, following the patient’s recovery of 
consciousness or capacity. 

[Health and Safety Code Section 1262.5]

INFORMING THE CAREGIVER

The hospital’s discharge planning process must:

1. Require that the patient and family caregiver be 
informed of the patient’s continuing health care 
requirements after discharge. 

2. Provide an opportunity for the patient and family 
caregiver to engage in the discharge planning 
process, which includes providing information 
and, when appropriate, instruction regarding the 
patient’s post-hospital care needs. This information 
must include (but not be limited to) education and 
counseling about the patient’s medications, including 
dosing and proper use of medication delivery devices, 
when applicable.

3. Include counseling if the hospital determines that the 
patient and family members or interested persons need 
to be counseled to prepare them for post-hospital care.

Information must be given to the patient and family 
caregiver in a culturally competent manner and in a 
language that is comprehensible to them, and must include 
an opportunity for the caregiver to ask questions.

NOTIFYING THE CAREGIVER OF DISCHARGE OR 
TRANSFER

The hospital’s discharge planning policy must require that 
the family caregiver be notified of the patient’s discharge or 
transfer to another facility as soon as possible and, in any 
event, upon issuance of a discharge order by the patient’s 
attending physician. 

http://www.calhospital.org/emtala-manual
http://www.calhospital.org/publication/discharge-planning-homeless-patients
http://www.calhospital.org/publication/discharge-planning-homeless-patients
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Inability to reach the designated caregiver must not 
interfere with, delay, or otherwise affect the medical care 
provided to the patient or an appropriate discharge of 
the patient. The hospital must document the attempted 
notification in the patient’s medical record.

Additional persons must be notified of a patient’s transfer 
(see “Notification of Caregiver and Person Legally 
Responsible for the Patient,” page 12.15).

B. Medicare Patients: Notice of Discharge Rights

IMPORTANT MESSAGE FROM MEDICARE

Hospitals are required to give the “Important Message 
from Medicare” (IM) notice to all Medicare inpatients, 
including Medicare Advantage plan enrollees. The IM 
informs beneficiaries (patients) of their hospital discharge 
appeal rights. The IM and instructions may be found at 
www.cms.gov/medicare/medicare-general-information/
bni/hospitaldischargeappealnotices.html. The hospital 
must complete the blanks in the form as indicated in 
the instructions before giving it to the patient. [42 C.F.R. 
Sections 405.1205, 422.620 and 489.27]

Timing of IM Notice

The hospital must give the beneficiary (or the beneficiary’s 
representative) the IM at or near admission, but no later 
than two calendar days after admission to the hospital. 
The beneficiary (or representative) must sign and date 
it to indicate that he or she has received it, and can 
comprehend its contents. If a beneficiary (or representative) 
refuses to sign, the hospital may make a note on the form 
indicating the refusal. The hospital gives the original, signed 
notice to the beneficiary and retains a copy.

Follow-Up IM Notification

The hospital must give a copy of the signed IM to the 
beneficiary (or beneficiary’s representative) before 
discharge. This serves as a reminder to the patient of the 
information he or she was given earlier. The notice should 
be given as far in advance of discharge as possible, but not 
more than two calendar days before discharge. Follow-up 
notification is not required if the initial notice is given within 
two calendar days of discharge.

For purposes of this law, “discharge” means a formal 
release of a patient from an inpatient hospital. Patients 
going to another inpatient hospital, a lower level of care 
(even a swing bed within the hospital), or home are 
considered to be discharged from that hospital and must 
be given the follow-up IM. [71 Fed. Reg. 68716 (Nov. 27, 
2006)] Outpatients need not be given the notice.

DETAILED NOTICE OF DISCHARGE

If a Medicare patient thinks he or she is being discharged 
too soon, he or she has a right to appeal this discharge 
decision and request an expedited determination by the 
QIO (Livanta in California). Beneficiaries who choose to 
appeal a discharge decision must be given the “Detailed 
Notice of Discharge” (DND) from the hospital or their 
Medicare Advantage plan, if applicable. The hospital or 
plan must complete the blanks in the form as indicated 
in the instructions before giving it to the patient. The 
notice and instructions may be found at www.cms.
gov/medicare/medicare-general-information/bni/
hospitaldischargeappealnotices.html. [42 C.F.R. Section 
405.1206] 

Hospitals are not required by law to give the DND to 
Medicare Advantage beneficiaries — the Medicare 
Advantage plan is required to do so instead — although 
the plan may have the hospital deliver the notice pursuant 
to a contract between the hospital and the plan. However, 
the hospital must still provide requested records to the QIO. 
[42 C.F.R. Section 422.622(e)(3)] 

This section of the manual describes the applicable law 
when the hospital is required to give the DND.

Timing of the DND

When a QIO notifies a hospital that a beneficiary has 
requested an expedited determination, the hospital must 
deliver the DND to the beneficiary as soon as possible but 
no later than noon of the day after the QIO’s notification. 
The hospital cannot require the beneficiary to leave the 
hospital until the QIO issues a determination. 

Records Requested by QIO or Patient

Upon notification by the QIO of the request for an 
expedited determination, the hospital must supply all 
information that the QIO needs to make its determination, 
including a copy of the IM, the follow-up IM and the DND. 
The hospital must furnish this information as soon as 
possible, but no later than by noon of the day after the 
QIO notifies the hospital of the request for an expedited 
determination. At the discretion of the QIO, the hospital 
must make the information available by phone or in writing 
(with a written record of any information not transmitted 
initially in writing).

At a beneficiary’s (or representative’s) request, the 
hospital must furnish the beneficiary with a copy of, or 
access to, any documentation that it sends to the QIO, 
including written records of any information provided 
by telephone. The hospital may charge the beneficiary 
a reasonable amount to cover the costs of duplicating 

http://www.cms.gov/medicare/medicare-general-information/bni/hospitaldischargeappealnotices.html
http://www.cms.gov/medicare/medicare-general-information/bni/hospitaldischargeappealnotices.html
http://www.cms.gov/medicare/medicare-general-information/bni/hospitaldischargeappealnotices.html
http://www.cms.gov/medicare/medicare-general-information/bni/hospitaldischargeappealnotices.html
http://www.cms.gov/medicare/medicare-general-information/bni/hospitaldischargeappealnotices.html
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the documentation and/or delivering it to the beneficiary. 
The hospital must accommodate this request by no later 
than close of business of the first day after the material 
is requested.

Coverage During QIO Expedited Review

A beneficiary who wishes to exercise the right to an 
expedited review must submit a request in writing or by 
phone to the QIO no later than the day of discharge for the 
request to be considered “timely.”

If the beneficiary remains in the hospital past midnight 
of the discharge date ordered by the physician, and the 
hospital, the physician who concurred with the discharge 
determination, or the QIO subsequently finds that the 
beneficiary requires inpatient hospital care, the beneficiary 
is not financially responsible for continued care (other than 
applicable coinsurance and deductible) until the hospital 
once again determines that the beneficiary no longer 
requires inpatient care, obtains concurrence from the 
physician responsible for the beneficiary’s care or the QIO, 
and gives the beneficiary the follow-up IM.

If a beneficiary files a timely request for an expedited 
determination by the QIO, the beneficiary is not financially 
responsible for inpatient hospital services (other than 
applicable coinsurance and deductible) furnished before 
noon of the calendar day after the date the beneficiary (or 
his or her representative) receives notification (either orally 
or in writing) of the expedited determination by the QIO.

When a beneficiary does not file a request in a timely 
manner for an expedited determination by the QIO, but 
remains in the hospital past the discharge date, the 
beneficiary may be held responsible for charges incurred 
after the date of discharge or as otherwise stated by 
the QIO.

The QIO determination is binding upon the 
beneficiary, physician, and hospital, except in the 
following circumstances:

1. If the beneficiary is still an inpatient in the hospital and 
is dissatisfied with the determination, he or she may 
request a reconsideration according to the procedures 
described in 42 C.F.R. Section 405.1204.

2. If the beneficiary is no longer an inpatient in the 
hospital and is dissatisfied with this determination, 
the determination is subject to the general claims 
appeal process.

Hospital Requests an Expedited QIO Review

If a hospital believes that a Medicare beneficiary does 
not require further inpatient hospital care but is unable to 

obtain the agreement of the physician, it may request an 
expedited determination by the QIO. The hospital must 
notify the beneficiary (or the beneficiary’s representative) 
that it has requested review. The hospital must supply 
any pertinent information the QIO requires to conduct its 
review and must make it available by phone or in writing, by 
close of business of the first full working day immediately 
following the day the hospital submits the request 
for review.

The QIO must notify the hospital that it has received the 
request for review and must notify the hospital if it has not 
received all pertinent records. The QIO must examine the 
records and solicit the views of the beneficiary. The QIO 
must then make a determination and notify the beneficiary, 
the hospital, and physician within two working days of the 
hospital’s request and receipt of any pertinent information 
submitted by the hospital. The notification will be made 
by telephone and subsequently in writing. The expedited 
determination is binding upon the beneficiary, physician, 
and hospital, except in the following circumstances:

1. If the beneficiary is still an inpatient in the hospital and 
is dissatisfied with this determination, he or she may 
request a reconsideration according to the procedures 
described in 42 C.F.R. Section 405.1204. 

2. If the beneficiary is no longer an inpatient in the 
hospital and is dissatisfied with this determination, 
this determination is subject to the general claims 
appeal process.

When the hospital requests review, and the QIO concurs 
with the hospital’s discharge determination, a hospital may 
not charge a beneficiary until the date specified by the QIO.

[42 C.F.R. Section 405.1208]

Patients Placed in Residential Care Facilities for the 
Elderly

Effective Jan. 1, 2019, a general acute care hospital 
discharge planner or coordinator may not place a patient 
in a residential care facility for the elderly (RCFE) when the 
patient, because of a health condition, cannot be cared 
for within the limits of an RCFE license or requires inpatient 
care in a health facility (not a residential facility). In addition, 
a discharge planner or coordinator may not place, refer, or 
recommend placement of a patient in a facility providing 
care and supervision, or protective supervision, unless the 
facility is licensed as an RCFE or is exempt from licensure. 
In other words, discharge planners may not refer a patient 
to an unlicensed RCFE.

A discharge planner or coordinator who knows, or 
reasonably suspects, that a facility should be licensed 
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as an RCFE but is not licensed, must report the name 
and address of the facility to the California Department of 
Public Health.

In addition, discharge planners and coordinators must 
notify the appropriate licensing agency of any known 
or suspected incidents that would jeopardize the health 
or safety of residents in an RCFE. Reportable incidents 
include, but are not limited to, all of the following:

1. An incident of physical abuse.

2. A violation of personal rights.

3. A situation in which a facility is unclean, unsafe, 
unsanitary, or in poor condition.

4. A situation in which a facility has insufficient personnel 
or incompetent personnel on duty. 

5. A situation in which residents experience mental or 
verbal abuse.

The California Department of Social Services (CDSS) 
licenses RCFEs and Continuing Care Retirement 
Communities. The CDSS Adult and Senior Care Program 
may be contacted at:

744 P Street, MS 8-3-90
Sacramento, CA. 95814
Phone: 1(916)657-2592
email: cclwebmaster@dss.ca.gov
Complaint Hotline
1 (844) LET-US-NO (1-844-538-8766)
email: letusno@dss.ca.gov

Additional information on CDSS senior care licensing 
may be found at www.cdss.ca.gov/inforesources/
Senior-Care-Licensing. [Health and Safety Code Section 
1569.47]

C. Discharge Medications

California law requires that hospitals establish and 
implement a written policy to ensure that each patient 
receiving discharge medications receives information about 
each medication. The written policy must be developed in 
collaboration with a physician, pharmacist and registered 
nurse, and approved by the medical staff.

The information given must include:

1. Directions for the use and storage of each medication;

2. Precautions and relevant warnings (including any 
potential impairment of the ability to operate a vehicle 
or vessel); and 

3. The importance of compliance with directions. 

The information must be given by a pharmacist or 
registered nurse, unless it has already been provided by 
a patient’s prescriber [Business and Professions Code 
Section 4074, Health and Safety Code Section 1262.5(e)].

D. Discharge of a Minor Patient

WHO IS ENTITLED TO CUSTODY OF A MINOR UPON 
RELEASE FROM A HEALTH FACILITY: GENERAL RULE

Under California law, the general rule is that only the 
parent(s), legal guardian, or legally-authorized caregiver is 
entitled to custody of a minor upon the minor’s release from 
a hospital, unless the parent or other legal representative 
otherwise directs in writing [Health and Safety Section 
1283; Title 22, California Code of Regulations, Sections 
70717(g) and 71517(f)]. This law applies to general acute 
care hospitals and acute psychiatric hospitals, and to 
minors of all ages, not just newborns. 

The parent may be a birth parent or an adoptive parent 
(i.e., one who has legally adopted the minor). The mother 
and father both have the legal authority to take custody 
of the minor. However, where the child was born out 
of wedlock and there is reason to doubt the status of 
someone claiming to be the natural father, appropriate 
documentation is necessary (see “Minors Born Out of 
Wedlock,” page 4.3). If the parents are divorced, either 
parent ordinarily has the authority to take custody of the 
minor. However, if either parent indicates to hospital staff 
that one of the parents is not legally authorized to have 
custody of the minor, a copy of the court’s custody order 
should be obtained and reviewed. Legal counsel should 
be consulted if questions exist. (See “Minors with Divorced 
Parents,” page 4.3.)

Exception: Minor With Authority to Consent

In those cases where the minor is authorized to give 
consent to hospitalization and medical treatment (see 
III. “Minors With Legal Authority to Consent,” page 4.11), 
the minor has the corresponding authority to leave the 
hospital unaccompanied by his or her parent or guardian 
[Title 22, California Code of Regulations, Sections 70717(g) 
and 71517(f)]. The hospital should take proper precautions 
to assure that the minor leaves the hospital in a safe 
manner (see D. “Transportation Arrangements,” page 6.6).

Guardian

If a legal guardian has been appointed for the minor and 
has been providing consent for treatment during the 
patient’s stay in the hospital, a copy of the official certified 
letters of guardianship should already be a part of the 

mailto:cclwebmaster%40dss.ca.gov?subject=
mailto:letusno%40dss.ca.gov?subject=
http://www.cdss.ca.gov/inforesources/Senior-Care-Licensing
http://www.cdss.ca.gov/inforesources/Senior-Care-Licensing
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patient’s medical record. Where a guardian has been 
appointed subsequent to treatment, the official letters of 
guardianship should be reviewed and placed in the minor’s 
medical record. If a conflict arises between the guardian 
and the parent(s) at the time of discharge, legal counsel 
should be contacted.

Legally-Authorized Caregiver

A minor whose treatment has been authorized by a 
caregiver pursuant to Family Code Section 6550 (see “The 
Caregiver’s Authorization Affidavit,” page 4.5) may be 
released to the caregiver upon discharge. The caregiver’s 
authorization affidavit should already have been completed 
and made a part of the patient’s medical record.

DOCUMENTATION OF RELEASE OF A MINOR UNDER 
THE AGE OF 16

Written Authorization for Release is Required

Health and Safety Code Section 1283(a) prohibits a health 
facility from surrendering the physical custody of a minor 
under 16 years of age to any person unless the surrender 
is authorized in writing by the child’s parent(s), the person 
who has legal custody of the child, or the legally-authorized 
caregiver (see “The Caregiver’s Authorization 
Affidavit,” page 4.5).

Recommended Forms

Authorization for Third Party to Consent to Treatment of 
Minor Lacking Capacity to Consent. The “Authorization 
for Third Party to Consent to Treatment of Minor Lacking 
Capacity to Consent” form (CHA Form 2-3) includes an 
authorization for the release of the minor by the parent or 
guardian. The original should be placed in the patient’s 
medical record. One copy should be given to the parent or 
guardian and one to the person who receives the child.

Authorization for Release of a Minor. In the absence 
of a completed “Authorization for Third Party to Consent 
to Treatment of Minor Lacking Capacity to Consent” form 
(CHA Form 2-3), the “Authorization for Release of a Minor” 
form (CHA Form 10-1) may be used. It must be completed 
by the parent, guardian, or the caregiver identified on the 
caregiver authorization affidavit before release can be 
permitted. The original should be placed in the patient’s 
medical record. One copy should be given to the parent, 
guardian, or caregiver and one to the person who receives 
the child.

Acknowledgment of Person Who Receives Minor. Prior 
to the release of the minor to the designated person, that 
person must complete a receipt or acknowledgment of the 

release of the minor. The “Acknowledgment of Release of 
a Minor” form (CHA Form 10-2) has been developed for 
this purpose. The original should be placed in the patient’s 
medical record; a copy should be given to the person who 
receives the minor.

Required Report of Release

A health facility must report to CDPH, on forms supplied 
by CDPH, the name and address of any person and, in the 
case of a person who acts as an agent for an organization, 
the name and address of the organization, to whom 
the physical custody of a minor under the age of 16 is 
surrendered, unless surrender is:

1. To a parent;

2. To a person who has legal custody;

3. To a relative by blood or marriage;

4. To an agent of a public welfare, probation, or law 
enforcement agency if the minor comes within Welfare 
and Institutions Code Sections 300, 601 or 602 (i.e., 
the child has been adjudged to be a dependent child 
or ward of the juvenile court); or

5. Pursuant to a transfer of the minor to another health 
facility for further care.

[Health and Safety Code Section 1283(b)]

The California Department of Social Services (CDSS) (rather 
than CDPH, as required by the law) has prepared form 
AD 22, “Health Facility Minor Release Report” for health 
facilities to use. The form may be obtained at www.cdss.
ca.gov/cdssweb/entres/forms/English/AD22.pdf. 

Before release of the minor is permitted, the form must be 
completed by the parent(s), the person who receives the 
child, and the hospital. The completed form must be sent 
to CDSS at the address noted on the form within 48 hours 
after the minor is released. A copy of the form should be 
placed in the medical record, a copy should be given to 
the parent, guardian, or legally-authorized caregiver, and a 
copy should be given to the person who receives the minor.

Upon request by a birth parent(s) of a newborn, the 
appropriate hospital personnel must complete a Health 
Facility Minor Release Report and provide copies of the 
report to the birth parent(s) and the person(s) who will 
receive physical custody of the baby upon discharge. 
Hospital personnel may not refuse to complete a Health 
Facility Minor Release Report for any reason, even if the 
minor is ineligible for release at that time. However, this law 
should not be construed to require hospital personnel to 
release a baby contrary to the directives of a child welfare 
agency. [Welfare and Institutions Code Section 305.6(d)]

http://www.cdss.ca.gov/cdssweb/entres/forms/English/AD22.pdf
http://www.cdss.ca.gov/cdssweb/entres/forms/English/AD22.pdf
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RELEASE OF A MINOR AGED 16 OR 17

While Health and Safety Code Section 1283 (requiring a 
written authorization for release) does not apply to the 
release of a minor aged 16 or 17, the general rule that the 
release of a minor must be to either the parent, guardian 
or legally-authorized caregiver does apply. Consequently, 
it is recommended that the hospital obtain a written 
authorization for release of a minor aged 16 or 17 (if the 
release will be to a person other than the parent, guardian 
or legally-authorized caregiver) and an acknowledgment 
from the person who receives the minor.

MINOR ATTEMPTING TO LEAVE THE HOSPITAL 
WITHOUT AUTHORIZATION

If a minor who may not consent to his or her medical 
treatment attempts to leave the hospital without the proper 
authorization for the release, the hospital should contact 
the person who is authorized to consent on behalf of the 
minor. This will usually be the minor’s parent, guardian 
or legally-authorized caregiver (see chapter 4 for who 
may consent on behalf of a minor). The minor’s attending 
physician should also be contacted. 

E. Child Safety Seat Information

RELEASE OF A CHILD UNDER 8 YEARS OF AGE

All hospitals, clinics, and birthing centers are required 
to provide and discuss information about California law 
mandating the use of child passenger restraint systems (car 
seats) to the parents or other person to whom a child under 
the age of 8 years is released [Health and Safety Code 
Sections 1204.3, 1212 and 1268; Vehicle Code Section 
27363.5]. This requirement applies to all releases from the 
facility, not just from an emergency department or maternity 
ward. 

INFORMATION THAT MUST BE GIVEN

The parents or the person to whom the child is released 
must be given the following information at the time of 
discharge of the child:

1. A summary of current state law about child passenger 
restraint systems that must be used when transporting 
a child in a motor vehicle, safety belts, and the 
transportation of children in rear seats;

2. Information describing the risks of death or serious 
injury associated with the failure to use a child 
passenger restraint system; 

3. Contact information to direct the person to an Internet 
website or other contact that could provide, at no cost 
or low cost, information and assistance relating to child 
passenger restraint system requirements, installation, 
and inspection. This contact information may include 
the following:

a. Call 1-866-SEAT-CHECK or visit www.seatcheck.
org to find a nearby location.

b. The telephone number of the local office of the 
Department of the California Highway Patrol.

c. The website for the National Highway Traffic Safety 
Administration’s Child Safety Seat Inspection 
Station Locator.

d. The website for the State Department of Public 
Health’s child passenger restraint system safety 
inspection locator.

4. A list, which should be available through the county or 
city health department, of low-cost purchase or loan 
programs available in the county.

CHA has prepared an information sheet, “Release of 
a Child Under 8 Years of Age” (CHA Form 10-3), that 
contains the information required by items 1, 2 and 
3, above.

The law states that a hospital may satisfy part of the 
notification requirement by reproducing for distribution 
materials specified in Vehicle Code Section 27366, 
describing the risks of injury or death as a result of the 
failure to utilize passenger restraints for infants and 
children, as provided by the California Highway Patrol 
(CHP). A hospital that does not have these materials, 
but demonstrates that it has made a written request 
to the CHP for materials, is in compliance with the law. 
CHP has posted written materials at www.chp.ca.gov/
programs-services/programs/child-safety-seats. However, 
the materials do not contain all of the required information 
that hospitals must provide.

OPTIONAL INFORMATION THAT MAY BE GIVEN

Although it is not required by law, hospitals may wish to 
inform the parents or guardians of minor patients that it 
is illegal in California to leave a child who is 6 years old or 
younger in a motor vehicle without being supervised by 
a person who is 12 years old or older under either of the 
following circumstances:

1. Where there are conditions that present a significant 
risk to the child’s health or safety.

http://www.seatcheck.org
http://www.seatcheck.org
http://www.chp.ca.gov/programs-services/programs/child-safety-seats
http://www.chp.ca.gov/programs-services/programs/child-safety-seats
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2. When the vehicle’s engine is running or the keys are in 
the ignition, or both. 

[Vehicle Code Section 15620] 

It is also illegal for a person to smoke a tobacco product in 
a motor vehicle in which there is a minor [Health and Safety 
Code Section 118948].

This information is included in CHA Form 10-3, “Release of 
a Child Under 8 Years of Age.”

ACKNOWLEDGMENT OF RELEASE

Hospitals should have the person to whom the information 
sheet (CHA Form 10-3 or the CHP brochure) and list of 
low-cost purchase or loan programs are given sign the 
acknowledgment of receipt at the bottom of CHA Form 
10-3 (or another acknowledgment form, if the hospital uses 
the CHP brochure). One copy of the form should be given 
to the person to whom the child is released. The original 
should be placed in the child’s medical record.

WRITTEN POLICY

The law requires that facilities have a written policy about 
dissemination of the required information. 

It should be noted that hospitals are required only to 
provide and discuss information about child passenger 
restraint system laws. Hospitals are not required to, and 
should not, attempt to prevent a parent (or other authorized 
person) from transporting a child in a vehicle that does not 
have a child passenger restraint system. Hospitals also 
should not instruct parents how to install a car seat or help 
parents install a car seat, for liability reasons. A parent with 
questions about appropriate car seat installation should be 
referred to a local police or fire station, a local CHP office or 
to the county or city health department that administers the 
low-cost car seat purchase or loan program. Parents may 
also call (866) SEAT-CHECK or visit www.seatcheck.org to 
locate free car seat inspection facilities.

IMMUNITY FROM LIABILITY

Facilities that provide the required information to the 
person to whom the child is released cannot be held 
legally responsible for the failure of that person to properly 
transport the child [Vehicle Code Section 27363.5(c)].

F. Mandatory Patient Consultation Regarding 
Length of Stay

MASTECTOMY PATIENT

The Breast Cancer Patient Protection Act of 1998 states 
that where a health plan or insurer covers mastectomies 
and lymph node dissection, the following applies: 

1. The length of stay must be determined by the physician 
in consultation with the patient, postsurgery, consistent 
with sound clinical principles and processes. No prior 
authorization for length of stay may be required.

2. Prosthetic devices or reconstructive surgery must 
be covered, subject to deductible and coinsurance 
conditions applicable to other benefits. 

3. All complications from mastectomy, including 
lymphedema, must be covered.

For the purpose of this law, “mastectomy” means the 
removal of all or part of the breast, for medically necessary 
reasons, and includes lumpectomy.

The patient’s medical record must include documentation 
that the physician consulted with the patient about the 
appropriate length of stay in the hospital. Health plans 
and insurers that cover mastectomies and lymph node 
dissection must include the notice of the coverage required 
by the Breast Cancer Patient Protection Act of 1998 in the 
plan’s evidence of coverage.

[Health and Safety Code Section 1367.635 and Insurance 
Code Section 10123.86]

MATERNITY PATIENT

Minimum Hospital Stay 

Health care service plans, insurers that provide maternity 
coverage, and Medi-Cal may not restrict inpatient maternity 
care to a time period of less than 48 hours for a normal 
vaginal delivery or 96 hours for a Caesarean section 
delivery, except where:

1. The decision to discharge the mother and newborn 
prior to the 48- or 96-hour minimum stay is made 
by the treating physicians in consultation with the 
mother; and

2. The health plan or insurance contract covers a 
postdischarge follow-up visit for the mother and 
newborn within 48 hours of discharge, when 
prescribed by the treating physician.

[Health and Safety Code Section 1367.62, Insurance Code 
Section 10123.87, and Welfare and Institutions Code 
Section 14132.42]

http://www.seatcheck.org
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State law does not specify when the time period starts 
running. However, related federal law states that the stay 
begins at the time of delivery when the delivery occurs in 
the hospital. When there is a multiple birth, the stay begins 
at the time of the last delivery. When the delivery occurs 
outside of the hospital, the stay begins at the time of 
admission. [26 C.F.R. Section 54.9811-1; 29 C.F.R. Section 
2590.711; 45 C.F.R. Sections 146.130 and 148.170]

Federal law does not require hospitals to provide particular 
lengths of stay; rather the law requires payers to provide 
benefits for particular lengths of stay. [73 Fed. Reg. 62410, 
62411 (Oct. 20, 2008)]

Postdischarge Follow-Up Visit 

Where the mother and newborn have been discharged 
early, the postdischarge visit must comply with the 
following requirements:

1. The visit must be provided by a licensed health care 
provider whose scope of practice includes postpartum 
care and newborn care.

2. The visit must include, at a minimum, parent education, 
assistance and training in breast or bottle feeding, 
and the performance of any necessary maternal or 
neonatal physical assessments.

3. The treating physician must disclose to the mother the 
availability of the postdischarge visit, and that it may 
be scheduled for an in-home visit, physician office visit 
or plan facility visit. The location of the postdischarge 
visit is to be determined by the treating physician, after 
consulting with the mother and assessing certain 
factors, including transportation needs, environmental 
and social risks.

Written Notice to the Patient

Every health care service plan and insurer must include 
notice of this maternity coverage in its evidence of 
coverage, and must provide additional written notice of 
this coverage during the course of the patient’s prenatal 
care. Providers contracting with health care service plans 
and insurers may be required to provide this additional 
written notice of coverage during the course of prenatal 
health care.

Documentation 

Facilities may use the form “Consultation Regarding Length 
of Stay after Childbirth” (CHA Form 10-7) to document that 
the mother has been consulted regarding her discharge.

G. Mental Health Patient Aftercare Plan

All psychiatric inpatient care providers must furnish each 
mental health patient and specified other persons a 
written aftercare plan upon the patient’s discharge from 
the facility [Health and Safety Code Section 1262; Welfare 
and Institutions Code Sections 5622 and 5768.5]. CHA 
has developed the “Aftercare Plan” form (CHA Form 13-3) 
which facilities may use to document compliance with 
this law. Facilities are not required to use this particular 
form; any form meeting the requirements described in this 
section of the manual will work.

“Mental health patient,” for the purposes of this law, 
means a person who is admitted to a facility primarily for 
the diagnosis or treatment of a mental disorder. 

FACILITIES SUBJECT TO THIS LAW

The following facilities, both public and private, are subject 
to this law:

1. State mental hospitals.

2. General acute care hospitals as defined in Health and 
Safety Code Section 1250(a).

3. Acute psychiatric hospitals as defined in Health and 
Safety Code Section 1250(b).

4. Psychiatric health facilities as defined in Health and 
Safety Code Section 1250.2.

5. Mental health rehabilitation centers as defined in 
Welfare and Institutions Code Section 5675.

6. Skilled nursing facilities with a special treatment 
program service unit for patients with chronic 
psychiatric impairments (see Title 22, California Code 
of Regulations, Sections 51335 and 72443-72475 
about special treatment programs).

7. Facilities authorized under Welfare and Institutions 
Code Section 5675 or 5768 (mental health 
rehabilitation center pilot projects and other new 
programs approved by the California Department of 
Social Services).

CONTENTS OF THE AFTERCARE PLAN

The aftercare plan must be written and must, to the extent 
known, include the following components:

1. The nature of the illness and follow-up required.

2. Medications prescribed and their side effects and 
dosage schedules. A signed informed consent form for 
medications, when attached to the aftercare plan, may 
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satisfy this requirement if the consent form includes the 
side effects and dosage schedules.

3. The patient’s expected course of recovery.

4. Recommendations regarding treatment that are 
relevant to the patient’s care.

5. Referral to providers of medical and mental 
heath services.

6. Other relevant information.

If any item above is not known at the time of discharge, this 
should be noted on the aftercare plan. 

The aftercare plan for a minor being released from 
involuntary treatment must also include “education or 
training needs, provided these are necessary for the minor’s 
well-being” [Welfare and Institutions Code Section 5585.57]. 
CHA Form 13-3, “Aftercare Plan,” has space to document 
compliance with this requirement.

PERSONS WHO MUST BE GIVEN AN AFTERCARE PLAN

The law states that when a mental health patient is being 
“discharged” from one of the facilities subject to the law, the 
patient and the patient’s conservator, guardian, or other 
legally-authorized representative must be given a written 
aftercare plan. As mentioned above, for purposes of this 
law, a “mental health patient” is defined as a person 
who is admitted to a facility primarily for the diagnosis or 
treatment of a mental disorder. This law does not appear to 
require that a mental health patient seen in the emergency 
room, but never admitted, be given a written aftercare plan; 
however, a hospital may wish to provide one. 

The law is unclear about when a legally-authorized 
representative must be given an aftercare plan. In general, 
a “legally-authorized representative” exists only if the 
patient lacks the capacity to make medical decisions for 
himself or herself, in the opinion of the attending physician 
or psychologist. In such a situation, the legally-authorized 
representative might be a guardian, conservator, or parent. 
(See chapters 3 and 4 for a detailed discussion of capacity 
and legally-authorized representatives.)

In addition, facility personnel must advise the patient that 
he or she may designate another person to receive a copy 
of the aftercare plan. If the patient designates a person, 
the facility must give that person a copy of the aftercare 
plan also.

STATEMENT OF CALIFORNIA LAW

A patient who leaves a public or private mental health 
facility after evaluation or treatment for mental disorder or 
chronic alcoholism (voluntarily or involuntarily), must be 
given the following statement of California law:

No person may be presumed to be incompetent 
because he or she has been evaluated or treated for 
mental disorder or chronic alcoholism, regardless of 
whether such evaluation or treatment was voluntarily or 
involuntarily received.

[Welfare and Institutions Code Section 5331]

II. PATIENTS ON OBSERVATION STATUS

Both state and federal law require that hospitals give 
notices to patients on observation status. The laws are 
not the same. This portion of the manual describes the 
requirements of each law.

A. Federal Law: The NOTICE Act

The Notice of Observation Treatment and Implication 
for Care Eligibility (NOTICE) Act requires all 
Medicare-participating hospitals and critical access 
hospitals (CAHs) to provide a written notice and an oral 
explanation of the notice to Medicare patients receiving 
observation services as outpatients for more than 24 
hours. The Centers for Medicare & Medicaid Services 
has developed the notice called the “Medicare Outpatient 
Observation Notice” (MOON). This notice advises patients 
about observation status and its impact on reimbursement. 

The notice must be provided no later than 36 hours 
after observation services are initiated (or sooner, if the 
patient is transferred, discharged or admitted). Notice 
may be provided before the patient receives 24 hours of 
observation services as an outpatient.

An acknowledgment of receipt of the notice must be 
signed by the patient or a legal representative. The 
acknowledgment and signature may be electronic or on 
paper. If the patient or legal representative refuses to sign, 
the hospital staff member who gave the notice to the 
patient may sign a certification that the MOON notice was 
presented, the date and time it was presented, and the 
name and title of the staff member signing the certification.

The MOON, instructions and FAQs are found at www.cms.
gov/Medicare/Medicare-General-Information/BNI/MOON.
html.

[42 U.S.C. Section 1395cc(a)(1)(Y); 42 C.F.R. Section 
489.20(y)]. 

B. State Law

When a patient on observation status is placed in an 
inpatient unit or an observation unit, the patient must 
be given a written notice. Patients changed from 
inpatient to observation status must also be given a 

http://www.cms.gov/Medicare/Medicare-General-Information/BNI/MOON.html
http://www.cms.gov/Medicare/Medicare-General-Information/BNI/MOON.html
http://www.cms.gov/Medicare/Medicare-General-Information/BNI/MOON.html
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written notice. The notice must be given as soon as 
practicable. This requirement applies to all patients, not just 
Medicare patients.

The notice must state that while on observation 
status, the patient’s care is being provided on an 
outpatient basis, which may affect his or her health care 
coverage reimbursement.

For purposes of this law, “observation services” means 
outpatient services provided by a general acute care 
hospital and that have been ordered by a provider, to 
patients who have unstable or uncertain conditions 
potentially serious enough to warrant close observation, 
but not so serious as to warrant inpatient admission to 
the hospital. Observation services may include the use 
of a bed, monitoring by nursing and other staff, and any 
other services that are reasonable and necessary to safely 
evaluate a patient’s condition or determine the need for a 
possible inpatient admission to the hospital.

For purposes of this law, “observation unit” means 
an area in which observation services are provided in a 
setting outside of an inpatient unit and that is not part of 
an emergency department. A hospital may establish one 
or more observation units. An observation unit must be 
marked with signage identifying it as an outpatient area. 
The signage must use the term “outpatient” in the title to 
indicate clearly to all patients and family members that the 
observation services are not inpatient services. 

[Health and Safety Code Section 1253.7]

III. FREEDOM OF CHOICE OF POST-HOSPITAL 
PROVIDERS

A. Informing the Patient

Hospitals, as part of the discharge planning process, must 
inform Medicare patients (or the patient’s family) of their 
freedom to choose among participating Medicare providers 
of post-hospital care services. 

Hospitals must also, when possible, respect patient and 
family preferences when they are expressed. If the patient’s 
preferred skilled nursing facility (SNF) has no available 
beds, or only one home health agency (HHA) exists in the 
community, patient choice may not be feasible. However, 
the hospital must not specify or otherwise limit the qualified 
providers that are available to the patient. [42 U.S.C. 
Section 1395a(a); 42 C.F.R. Section 482.43(c)(6)-(8)]

B. Providing a List of Post-Hospital Providers

For patients needing HHA or SNF care after discharge, the 
hospital must include in the discharge plan a list of HHAs 
or SNFs that are available to the patient, that participate in 
the Medicare program, and that serve the geographic area 
(as defined by the HHA) in which the patient resides, or in 
the case of a SNF, in the geographic area requested by the 
patient. HHAs must request to be listed by the hospital as 
available. SNFs do not need to request to be listed. SNFs 
may be identified from the CMS website at the Nursing 
Home Compare link or by calling 1-800-MEDICARE.

For patients enrolled in managed care organizations, the 
hospital must indicate which entities have a contract with 
the managed care organizations.

The list must also identify any HHA or SNF in which the 
hospital has a disclosable financial interest, as well as any 
HHA or SNF that has a disclosable financial interest in the 
hospital. Disclosable financial interests are determined in 
accordance with 42 C.F.R. Section 420.201:

“Ownership interest” means the possession of equity 
in the capital, the stock, or the profits of the disclosing 
entity. A person with an ownership or control interest 
means a person or corporation that—

(1) Has an ownership interest totaling 5 percent or more 
in a disclosing entity;

(2) Has an indirect ownership interest equal to 5 percent 
or more in a disclosing entity;

(3) Has a combination of direct and indirect ownership 
interests equal to 5 percent or more in a disclosing entity;

(4) Owns an interest of 5 percent or more in any 
mortgage, deed of trust, note, or other obligation 
secured by the disclosing entity if that interest equals at 
least 5 percent of the value of the property or assets of 
the disclosing entity; 

(5) Is an officer or director of a disclosing entity that is 
organized as a corporation; or

(6) Is a partner in a disclosing entity that is organized as 
a partnership.

CMS expects discharge planners to facilitate patient choice 
for all types of post-hospital providers, not just HHAs and 
SNFs — for example, durable medical equipment (DME), 
assisted living, inpatient rehabilitation, hospice care, and 
other care providers. However, a specific list of these types 
of providers is not required to be given. (See 69 Fed. Reg. 
48915 (Aug. 11, 2004).) A hospital may choose to provide 
a list as a way of demonstrating compliance with the 
freedom of choice requirement.
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PATIENTS WHO NEED LONG TERM CARE AFTER 
DISCHARGE

California law requires hospitals to provide every patient 
anticipated to need long-term care at the time of discharge 
with contact information for at least one public or nonprofit 
agency or organization dedicated to providing information 
or referral services relating to community-based long-term 
care options in the patient’s county of residence and 
appropriate to the needs and characteristics of the 
patient. At a minimum, this information must include 
contact information for the area agency on aging serving 
the patient’s county of residence, local independent living 
centers, or other information appropriate to the needs and 
characteristics of the patient. A list of the area agencies 
on aging may be found at www.c4a.info/index.php/
area-agencies-on-aging. [Health and Safety Code Section 
1262.5]

C. Providing a Recommendation

Physicians, discharge planners, and others are permitted 
to provide a recommendation (that is, a favored referral). 
They can also tell the patient which organizations their 
physician participates in (for example, if he or she works 
at a particular SNF). When providing a recommendation, 
however, providers should make it clear that the patient 
has freedom of choice and be willing to discuss other 
post-hospital care providers. The physician cannot write an 

“order” for a particular SNF or HHA.

D. Documentation

For patients needing HHA or SNF care after discharge, the 
hospital must document in the patient’s medical record that 
the list was presented to the patient or the person acting 
on the patient’s behalf. A copy of the list doesn’t have to 
be included in the patient’s medical record (although it may 
be). The hospital may also wish to document attempts to 
implement patient choice, and/or why the patient’s choice 
could not be implemented.

IV. SPECIAL SITUATIONS REGARDING 
DIFFICULT PATIENT DISCHARGES

A. Patients No Longer Needing Acute Care Who 
Refuse Transfer or Discharge

It unfortunately happens from time to time that a patient 
who no longer requires acute care refuses all efforts for 
transfer or discharge. The factual circumstances of these 

cases vary, and in some instances it is the patient’s family 
that is refusing, or even actively blocking, the patient’s 
transfer or discharge. Hospitals faced with these situations 
need to approach each one on its individual facts and 
circumstances. Some factors to consider follow. 

1. Be certain that all medical and legal requirements 
for transfer or discharge have been met (see 
D. “Responsibilities of the Transferring Physician and 
Hospital,” page 12.14) and are well documented. There 
should be an adequate, documented assessment 
of the patient’s medical condition and readiness for 
discharge or transfer, and adequate planning for post 
discharge needs.

2. Follow all requirements of the applicable payer 
with respect to the patient’s right to challenge a 
determination that he or she no longer needs inpatient 
care. Medicare patients, for example, have the right 
to receive notice of their rights, including the right to 
appeal denial of benefits for continued services, as 
well as notice of any determination that they no longer 
require hospitalization. (See B. “Medicare Patients: 
Notice of Discharge Rights,” page 12.2.)

3. Consider all available options. Pull together all 
resources and interested persons within the hospital 
to consider the options that are presented by the 
facts and circumstances of the patient’s case. A 
hospital’s social services, pastoral care, or behavioral 
health department may be helpful. Legal solutions are 
expensive, so creativity in finding alternative solutions is 
important. Should legal action eventually be necessary, 
it will be important for the hospital to show that it has 
exhausted other avenues for transfer or discharge.

If other efforts fail, legal remedies may be available; 
hospitals should consult their legal counsel as to the 
appropriate form of legal action in their particular case. For 
example, actions for unlawful detainer and/or trespass 
may be considered, and some hospitals have been 
successful in such actions. There are no officially reported 
appellate cases in California, but published cases in other 
jurisdictions have supported hospital actions to remove 
patients from the facility. (See Wyckoff Heights Med. Ctr. 
v. Rodriguez, 191 Misc. 2d 207, 741 N.Y.S.2d 400 (N.Y. 
Sup. Ct. 2002); Jersey City Medical Center v. Halstead, 
169 N.J.Sup. 22, 404 Atl.2d 44 (1979); Lucy Webb Hayes 
National Training School v. Geoghegan, 281 F. Supp. 116 
(DDC 1967).)

http://www.c4a.info/index.php/area-agencies-on-aging
http://www.c4a.info/index.php/area-agencies-on-aging
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B. Discharge of Homeless Patients

Several years ago, the media and various homeless 
advocates focused attention on the problem of an 
appropriate destination and services for discharged 
homeless patients. Concern was expressed that some 
hospitals may have sent discharged homeless patients to 

“skid row” areas of town so that those patients could stay 
in a shelter while further recuperating from their illness or 
injury, and so that they could have close access to social 
services agencies. In response to the media attention, 
the California Legislature passed several laws related to 
discharge planning for homeless patients. The City of 
Los Angeles also adopted an ordinance on this subject. 
CHA has published a separate guidebook explaining 
the requirements for discharging a patient experiencing 
homelessness, available at no cost to CHA members at 
https://www.calhospital.org/publication/discharge-plann
ing-homeless-patients. 

[Health and Safety Code Sections 1262.4 and 1262.5; Los 
Angeles Municipal Code Section 41.60 ]

C. Patients Leaving the Hospital Against Medical 
Advice

See V. “Leaving the Hospital Against Medical Advice,” 
page 6.5, for information about patients leaving the 
hospital against medical advice.

D. Patients With Active Tuberculosis

A health facility must not discharge, release or transfer 
a person known to have, or reasonably believed by 
the medical staff to have, active tuberculosis, unless a 
report and written treatment plan have been received 
and approved by the local health officer. This approval 
requirement does not apply when: 

1. The patient is transferred to a general acute care 
hospital when the transfer is due to an immediate need 
for a higher level of care; or 

2. The patient is transferred to a correctional institution. 
However, when prior notification would jeopardize 
the patient’s health, the public safety, or the safety 
and security of a penal institution, the notification and 
treatment plan must be submitted within 24 hours after 
discharge, release or transfer.

The required report must include all pertinent and updated 
information required by the local health officer and 
must include a verified patient address, the name of the 
medical provider who has agreed to provide medical 

care, and clinical information used to assess the current 
infectious state.

[Health and Safety Code Section 121361]

IMMUNITY

A health facility that declines to discharge, release or 
transfer a patient pursuant to this law is not civilly or 
criminally liable or subject to administrative sanction 
therefor, if the facility complies with the law and acts in 
good faith.

E. Detention of Patient for Nonpayment

A patient cannot be detained in a health facility solely for 
the nonpayment of a bill. A patient subject to an unlawful 
detention may bring a civil lawsuit against the hospital 
and the employees involved. In addition, the persons 
responsible for the unlawful detention are guilty of a 
misdemeanor. [Health and Safety Code Section 1285; Title 
22, California Code of Regulations, Section 70717(e)]

V. PATIENT TRANSFERS

Both federal and state laws regulate and restrict the transfer 
of patients who have an emergency medical condition or 
require emergency services. The federal requirements are 
contained in the Emergency Medical Treatment and Labor 
Act (EMTALA), codified at 42 U.S.C. Section 1395dd. The 
regulations issued under EMTALA are found at 42 C.F.R. 
Sections 489.20-489.24. In addition, CMS has published 
Interpretive Guidelines, which tell government surveyors 
what to look for when inspecting hospitals for compliance 
with the EMTALA statute and regulations. The EMTALA 
Interpretive Guidelines can be found online at www.cms.
gov/Regulations-and-Guidance/Guidance/Manuals/
Internet-Only-Manuals-IOMs.html, then Publication 100-07 
State Operations Manual, then “Appendices Table of 
Contents.” Appendix V contains the EMTALA Interpretive 
Guidelines. The California requirements are found in Health 
and Safety Code Sections 1317-1317.9a. 

While these laws concern examination, treatment and 
transfer of patients with emergency medical conditions 
or needing emergency services, the procedures required 
are appropriate guidelines to be considered in all transfer 
cases. This manual describes and discusses the basic 
requirements of these laws. In addition, CHA has published 
EMTALA — A Guide to Patient Anti-Dumping Laws to give 
hospitals more detailed information about compliance with 
state and federal law with respect to emergency patient 
transfers. For more information, visit www.calhospital.org/
emtala-manual. 

https://www.calhospital.org/publication/discharge-planning-homeless-patients
https://www.calhospital.org/publication/discharge-planning-homeless-patients
http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Internet-Only-Manuals-IOMs.html
http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Internet-Only-Manuals-IOMs.html
http://www.cms.gov/Regulations-and-Guidance/Guidance/Manuals/Internet-Only-Manuals-IOMs.html
http://www.calhospital.org/emtala-manual
http://www.calhospital.org/emtala-manual
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A. Reasons for Transfer

At times it may be necessary to transfer a patient to 
another hospital or health facility. The following are reasons 
a patient may be transferred.

SPECIALIZED SERVICES REQUIRED

The patient may require specialized services that 
are not offered by or available at that time at the 
transferring hospital.

SHORTAGE OF HOSPITAL BEDS

A high occupancy in the transferring hospital’s specialty 
beds may preclude it from providing services and 
necessitate transfer to a facility that has the services 
available. For example, the hospital’s psychiatric unit may 
be filled to capacity and a patient who needs psychiatric 
care must be transferred to another hospital.

PATIENT REQUEST

The patient, or a legal representative on behalf of the 
patient, may ask to be transferred to another facility. In 
some cases, a physician may recommend that a patient 
be transferred, and the patient may agree to be transferred, 
to another facility in lieu of leaving the hospital against 
medical advice.

ACUTE CARE IS NO LONGER REQUIRED

The patient may no longer require acute care hospital 
services and continuing care needs may be met more 
suitably in an intermediate care facility or a skilled 
nursing facility.

PATIENT WITH HMO OR PREFERRED PROVIDER PLAN

The patient may have a health insurance plan that provides 
for nonemergency medical services only in facilities 
authorized by the plan. Therefore, when medically and 
otherwise appropriate, the patient may be transferred to a 
contracting facility. (See C. “Transfer of Health Plan Enrollee 
for Post-Stabilization Care,” page 12.20.)

PATIENT WITHOUT FINANCIAL MEANS

A transfer may be made because the patient cannot pay for 
the services. However, such a transfer raises the legal and 
policy considerations discussed in VII. “Transfer of a Patient 
for Financial Reasons,” page 12.19 and VIII. “Transfer of a 
Patient Who Needs Emergency Services,” page 12.22.

B. Considerations That Apply to All Transfers

As a general rule, hospitals should do whatever possible, 
consistent with the maintenance of high quality services, 
to limit transfers to situations in which the patient requires 
a higher level of care or no longer requires acute care 
services. When transfers take place, both the transferring 
hospital and the receiving health facility must assume 
that they will be held legally responsible for the safety, 
appropriateness, and monitoring of the transfer process 
and protocol. If an unexpected number of transfers is 
experienced, it may be desirable to refer those cases for 
medical and/or administrative review.

A patient transfer is complex because it involves multiple 
parties, transactions and considerations. To avoid 
confusion and misunderstandings, and to reduce the risk 
that liability may be imposed on the basis of a failure to 
provide appropriate medical care during the transfer, it 
is important that both the transferring hospital and the 
receiving health facility have organized transfer procedures. 
The procedures should clearly delineate administrative and 
professional responsibilities and be designed to assure that:

1. The transfer of the patient does not create a medical 
hazard (see definition of “medical hazard” on 
page 12.26);

2. The patient is provided with appropriate medical care 
throughout the transfer process;

3. The transfer is carried out safely, including, as 
applicable, the mode of transportation and personnel;

4. Appropriate consent has been obtained 
and documented;

5. Administrative steps, including those related to 
discharge or temporary release, admission, billing, 
required documentation (as described in this chapter), 
transfer of medical records, etc., are properly 
completed; and

6. The risk that liability will be imposed is minimized.

C. Transfer Policies and Procedures

Transfer policies and procedures should be sufficiently clear 
so that all parties to a transfer, including the transferring 
physician(s) and hospital, receiving physician(s) and health 
facility, and the transportation agencies understand their 
roles and may cooperate with each other in providing their 
services. Appropriate medical responsibility for the patient 
must be assumed at all times by at least one of the parties 
involved in the transfer process. This requires the parties to 
establish and maintain clear and effective communication.
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Transfer policies and procedures should be consistent with 
the regulations contained in Title 22 of the California Code 
of Regulations and the standards established by The Joint 
Commission. The policies and procedures must also meet 
the requirements of state and federal law.

The policies and procedures should require that transfers 
and referrals be made only if certain minimum standards 
are met, e.g., transfers must not be made to practitioners 
or transportation companies that the transferring 
physician or hospital knows or should know cannot render 
satisfactory care. In all cases the transferring physician and 
hospital should use due care in selecting or recommending 
a physician, health facility, or transportation company to 
provide services to a patient. The policies and procedures 
should also include provisions for the safe, effective, and 
legally appropriate transfer of patients to and from the 
health facility and ambulance or other vehicle. These 
procedures should specify the expected duties and 
responsibilities of each of the participants in the transfer.

The transfer protocol should assure that a sufficiently 
detailed record of the reasons for, procedures used to 
effect, and results (including any negative outcomes) of, the 
transfer is created for documentary and review purposes. 
These transfer records may also be valuable to the hospital 
for both long- and short-range planning.

The considerations mentioned in this chapter should be 
addressed in each hospital’s policies and procedures.

D. Responsibilities of the Transferring Physician 
and Hospital 

INITIATING AND ARRANGING THE TRANSFER 

Generally, the transfer process will be initiated by the 
patient’s physician. The following steps must occur before 
a decision to transfer the patient is finalized.

The Transferring Health Care Practitioner Must 
Determine Whether the Patient is “Medically Fit” to 
Transfer

State and federal law require that before a patient is 
transferred to another health facility, the patient must 
be sufficiently stabilized to be safely transported. The 
transferring health care practitioner is responsible 
for determining whether the patient’s condition will 
allow transfer. Title 22, California Code of Regulations, 
Section 70717(f) prohibits a transfer or discharge if, in the 
opinion of the patient’s health care practitioner, it would 
create a hazard to the patient. The hospital’s protocol 
should require the health care practitioner to make 

the determination that the transfer would not create a 
hazard to the patient and to document it in the patient’s 
medical record.

NOTE: Title 22 permits a “health care practitioner acting 
within the scope of his or her professional licensure” to 
determine whether the transfer of a patient would create 
a hazard to the patient. If EMTALA applies and the 
patient has not been stabilized, a physician or “qualified 
medical person” must sign a certification for transfer 
(see “Transfer of a Patient With an Emergency Medical 
Condition,” page 12.28). However, if the patient needs 
post-stabilization services and is transferred from a 
hospital to another hospital for a nonmedical reason, a 
physician (not a “qualified medical person”) must make 
the determination of whether the transfer would create a 
medical hazard to the patient (see “Transfer of a Patient 
Without an Emergency Medical Condition,” page 12.28).

Title 22, California Code of Regulations, Section 51110 
(applicable to Med-Cal patients) states that a patient is 
considered to be “stable for purposes of transfer” if the 
patient is able “to reasonably sustain a transport in an 
Emergency Medical Technician-I (EMT-I) staffed ambulance, 
with no expected increase in morbidity or mortality.” 

EMTALA defines “stabilized” to mean, with respect to an 
emergency patient with an emergency medical condition, 
that no material deterioration of the condition is likely, within 
reasonable medical probability, to result from, or occur 
during, the transfer of the individual from a facility (see 
definition of “stabilized” on page 12.26).

The Receiving Physician and Health Facility Must 
Consent to the Transfer

A patient may not be transferred or discharged for 
purposes of effecting a transfer from a hospital to another 
health facility, unless arrangements have been made in 
advance for admission to the receiving health facility. [Title 
22, California Code of Regulations, Section 70717(f)]

The transferring physician must obtain the receiving health 
facility’s permission in advance for the patient’s admission 
[Health and Safety Code Section 1317.2(c)]. The receiving 
physician, if any, must also agree to accept responsibility 
for the patient’s care unless the transferring physician 
will remain in charge. The transferring physician should 
document in the patient’s medical record that permission 
was obtained and from whom.

Often the transferring hospital will assist the physician in 
arranging the transfer. If the responsibility to obtain the 
receiving health facility’s and physician’s (if any) permission 
for the transfer is delegated to the transferring hospital’s 
staff, the staff should also be responsible for making the 
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transfer arrangements, and for keeping the physician 
informed about the transfer plans and documenting that 
permission was received and from whom.

Patient Consent or Refusal to the Transfer

Explanation to the Patient. The patient to be transferred 
should be informed about the need for, and alternatives 
to, the transfer, the proposed transportation plans, and 
the benefits and risks, if any, of the proposed transfer. This 
explanation need not include risks which are commonly 
understood to exist, such as a traffic accident during the 
transfer, but should address those risks and benefits which 
are specifically related to the patient’s condition and the 
procedure for which the transfer is required which might 
affect the decision to be transferred. For example, the 
patient should be informed if any significant risk exists 
that the transportation required to effect the transfer will 
aggravate the medical condition, or why the physician 
recommends the use of paramedics instead of ambulance 
attendants during the transfer. If the patient lacks the 
capacity to make a decision regarding transfer, the patient’s 
legal representative should be given this information. The 
physician should document this discussion in the patient’s 
medical record. 

If the patient or the patient’s legal representative refuses 
the transfer, he or she should be told the possible 
consequences of refusing the transfer, and “Patient Refusal 
of Transfer” (CHA Form 9-1) should be signed. (See 
VIII. “Transfer of a Patient Who Needs Emergency Services,” 
page 12.22, if the patient has an emergency medical 
condition, whether the patient consents to or refuses the 
transfer.)

If the patient is transferred for the purpose of receiving 
medical treatment at another facility and is expected to 
return to the hospital, the process described in VI. “Transfer 
From, and Return to, Hospital to Receive Treatment at 
Another Facility,” page 12.18, should be followed.

Notification of Caregiver and Person Legally 
Responsible for the Patient. Before transferring a patient 
from a hospital to another health facility, the hospital 
must notify:

1. The person legally authorized to make health care 
decisions for a patient who lacks capacity. This may 
be a conservator, agent appointed in a power of 
attorney for health care, or nearest available relative 
(see chapter 3). If the person legally responsible for the 
patient cannot be reached after attempts to notify over 
a 24-hour time period, the transfer may then be made. 
[Title 22, California Code of Regulations, Section 
70717(f)]

2. A contact person identified by the patient. If the patient 
is not able to identify a contact person, the hospital 
must make a reasonable effort to ascertain the identity 
of the preferred contact person or next of kin and notify 
him or her about the transfer. This requirement applies 
if a patient needing emergency services is being 
transferred for a nonmedical reason. [Health and Safety 
Code Section 1317.2(h)]

3. The family caregiver identified by the patient, if 
any. (See “Notifying the Caregiver of Discharge or 
Transfer,” page 12.1, for more information.)

In many cases, the three people listed above will be the 
same person. This may not always be the case, however.

It is not clear whether the law requiring notification over a 
24-hour time period applies to a transfer from one general 
acute care hospital to another, or only to a transfer from 
a general acute care hospital to a skilled nursing facility or 
intermediate care facility. There is no express exception 
for an emergency situation, but common sense dictates 
that in an emergency, a delay of up to 24 hours to notify 
a relative is not appropriate. The hospital must document 
in the patient’s medical record the attempts to notify the 
contact person, legally responsible person, and/or the 
family caregiver. 

[Health and Safety Code Section 1262.5; Title 22, California 
Code of Regulations, Section 70717(f)]

Minors. If the patient is a minor, special authorization for 
and reports regarding patient release may be required (see 
D. “Discharge of a Minor Patient,” page 12.4).

Skilled Nursing Facilities. If a skilled nursing facility 
will transfer residents due to a change in the status of 
the license or operation of the facility, including a facility 
closure or termination of Medi-Cal or Medicare certification, 
specified procedures must be followed. These procedures 
must also be followed for some resident relocations due 
to an emergency, such as earthquake, fire or flood. Legal 
counsel should be consulted in such situations. (See Health 
and Safety Code Sections 1336-1336.4.)

DETERMINATION OF METHOD OF TRANSPORTATION

Responsibility for the patient during transfer must be 
established and clearly communicated to all parties 
involved in the transfer. CHA recommends that the 
transportation be arranged by the transferring physician 
and hospital (unless there is a contrary agreement) since 
they are usually in a better position to evaluate the patient’s 
condition and fitness for transport.

The transferring physician must determine that the patient 
is “medically fit” to be transferred, i.e., that the patient’s 
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condition is sufficiently stable so that transferring the 
patient will not create a medical hazard (see definition of 

“medical hazard” on page 12.26). If the patient is medically 
fit to be transferred, the transferring physician should then 
determine if the condition of the patient permits him or her 
to leave the hospital without medical assistance. If medical 
assistance is required, the physician should specify what 
assistance is necessary. CHA recommends that, because 
of the continuing responsibility of the transferring hospital 
and physician for the patient during transfer, professional 
transportation, rather than private (e.g., the patient’s family 
or friends), should ordinarily be used in transferring patients 
between facilities.

The transferring physician must decide what professional 
medical assistance and equipment should be provided 
for the patient during the transfer. For instance, the 
physician should determine whether an ambulance should 
be staffed by emergency medical technicians (EMT) or 
mobile intensive care paramedics. EMTs are authorized 
and trained to provide only pre-hospital basic life support, 
while paramedics are authorized and trained to provide 
higher level services including, in certain instances, the 
administration of intravenous solutions and medications. If 
there is a significant risk of medical complication during 
a transfer, either the transferring physician or another 
physician who has specifically agreed to assume this 
responsibility should be immediately available for telephone 
consultation in the event a complication occurs.

In extraordinary circumstances, it may be desirable 
to arrange for special nursing or physician personnel 
to accompany the patient. However, if the patient is 
sufficiently ill to require medical assistance, it may be better 
to use an ambulance staffed by paramedics rather than 
hospital personnel (except where the use of a registered 
nurse or physician is indicated) since more appropriate 
assistance may be provided. Also, if the medical assistance 
during transportation is provided by the employees of 
an ambulance company, then the ambulance company, 
rather than the hospital, will be primarily responsible for the 
patient. However, the transferring hospital and physician 
will remain responsible for the decision to transfer the 
patient, and for choosing or recommending the method 
and/or agency to be used for transportation. Consequently, 
both will have some degree of responsibility in almost 
all cases.

As indicated above, in a limited number of extraordinary 
situations it may be appropriate to use hospital vehicles 
and/or hospital employees or staff to provide required 
medical assistance. In such cases, the hospital has 
assumed responsibility for the patient in the same manner 
it assumes responsibility while the patient is hospitalized. 

If hospital vehicles and/or employees are used, the 
hospital should verify that its liability insurance policy 
provides coverage for transportation of patients by hospital 
employees and that all conditions of such coverage have 
been met.

If it is inadvisable for a patient to be transferred without 
medical assistance, but if the patient insists upon arranging 
his or her own transportation (e.g., drives himself or 
herself, uses public transportation, or is driven by family 
or friends), the attending physician should be asked to 
discuss the request with the patient, and the procedure 
outlined in V. “Leaving the Hospital Against Medical Advice,” 
page 6.5, should be followed. This type of transfer should 
be avoided where possible, and, if it does occur, the 
hospital should never allow a staff member to accompany 
a patient under such circumstances. Doing so would not 
only reestablish the responsibility the hospital is attempting 
to eliminate, but would also create the risk that the hospital 
would be liable if the staff member is injured during 
the transfer.

Ordinarily the hospital is responsible for choosing or 
recommending the appropriate transportation company 
and making the transportation arrangements. The 
hospital should choose an agency that is known to 
provide appropriate care. A transportation agency should 
not be used or recommended if the hospital knows 
or should know that it does not provide appropriate or 
adequate services. Hospitals should develop mechanisms 
for selecting transportation agencies and monitoring 
their performance; it may be desirable to maintain a 
referral roster of approved transportation agencies. One 
important factor that the hospital should consider in 
reviewing transportation agencies is whether or not 
the agency maintains adequate insurance coverage. A 
hospital involved in transfers on a frequent basis may 
wish to develop a formal contract regarding expected 
transportation agency performance and protocols which 
such agency will be requested to execute. If an exclusive 
arrangement is considered, the hospital’s legal counsel 
should be consulted.

COMPLETION OF TRANSFER SUMMARY

State law requires a transfer summary to be sent to the 
receiving health facility when a patient is transferred to a 
skilled nursing or intermediate care facility. 

Transfer to Skilled Nursing or Intermediate Care 
Facilities

When a hospital transfers a patient to a skilled nursing 
or intermediate care facility (or the equivalent distinct 
part units within the hospital), a transfer summary must 
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accompany the patient. The transfer summary must 
include essential information relative to the patient’s 
diagnosis, hospital course, medications, treatments, dietary 
requirement, rehabilitation potential, known allergies and 
treatment plan, and must be signed by the physician. CHA 
has developed a form, “Transfer Summary (Transfer from 
Acute Hospital to SNF)” (CHA Form 9-2), that hospitals 
may use for this purpose. A copy of the transfer summary 
must be given to the patient and the patient’s legal 
representative, if any, prior to the transfer. [Health and 
Safety Code Section 1262.5(f); Title 22, California Code of 
Regulations, Sections 70753 and 71553]

A hospital must provide each patient anticipated to need 
long-term care upon discharge with contact information 
for at least one public or nonprofit agency or organization 
dedicated to providing information or referral services 
relating to community-based long-term care options in 
the patient’s county of residence and appropriate to the 
needs and characteristics of the patient. At a minimum, this 
information must include contact information for the area 
agency on aging serving the patient’s county of residence, 
local independent living centers, or other information 
appropriate to the needs and characteristics of the patient. 
[Health and Safety Code Section 1262.5(h)]

Transfer to Acute Care Facilities

It is advisable to provide a transfer summary to an acute 
care hospital to which the patient is transferred. When 
a patient in need of emergency services is transferred 
to another hospital for any nonmedical reasons, a 
special transfer summary must be prepared [Health 
and Safety Code Section 1317.2(f)]. (See “Transfer 
Summary,” page 12.28.) 

TRANSFER OF MEDICAL RECORDS

Even when no transfer summary must be sent to the 
receiving facility, appropriate patient care and clinical 
information should be exchanged. Specific requirements 
have been established for the transfer of patient records 
when the transfer involves a stabilized or unstabilized 
emergency patient [42 C.F.R. Section 489.24(e)(2)(iii); 
Health and Safety Code Section 1317.2]. (See “Transfer 
Summary,” page 12.28, regarding the requirements for this 
transfer summary.)

The transferring hospital’s original records should not 
ordinarily be sent with the patient, but relevant portions 
should be copied and sent. The decision regarding the 
portions that should be sent, and any summaries and 
instructions that should accompany the patient, depends 
upon a number of factors including:

1. What medical information is relevant to the procedure 
that will be performed, if any;

2. Whether the transferring physician has any general or 
special instructions regarding the patient’s treatment;

3. Whether previous X-rays, laboratory reports, and 
history and physical examination reports are available 
to the receiving health facility and physician; and

4. What information the receiving health facility needs 
for its records. For example, it may be helpful to send 
copies of the admissions forms so that the receiving 
health facility’s admitting department will not have to 
repeat the process of obtaining the information from 
the patient.

If the patient has completed a “Physician Orders for 
Life-Sustaining Treatment” (POLST) form, the original (the 
bright pink form) should be transferred with the patient. 
(See IX. “POLST (Physician Orders For Life-Sustaining 
Treatment),” page 6.25, for detailed information about the 
POLST.)

Both the transferring and the receiving physicians and 
health facilities should participate in the decision regarding 
the scope of the information and records that should 
accompany the patient.

The transferring hospital may release a patient’s records to 
providers of health care for the purposes of diagnosis or 
treatment of the patient without first securing the patient’s 
authorization. However, the transferring hospital may, if it 
wishes, secure the patient’s written consent for the release 
of medical information by having the patient sign the 

“Authorization for Use or Disclosure of Health Information” 
(CHA Form 16-1).

E. Responsibilities of the Receiving Physician 
and Health Facility

As discussed above, the receiving health facility and 
physician, if any, must agree it accept the patient before 
he or she is transferred. The receiving facility should 
establish a protocol that specifies who may give permission 
for a patient to be accepted from another facility and the 
circumstances under which permission may be given. 

F. Interfacility Transfer Agreements

If transfers between health facilities occur with sufficient 
regularity, it may be beneficial for the facilities to formalize 
their transfer arrangements by adopting a written 
agreement. An agreement may help simplify transfers 
by standardizing certain administrative procedures. The 
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agreement may also be used to specifically designate 
the responsibilities of each of the parties involved in the 
process. 

Skilled nursing facilities are required to have transfer 
agreements with nearby health facilities as a condition of 
licensing [Title 22, California Code of Regulations, Section 
72519]. General acute care hospitals are under no legal 
obligation to have such agreements.

VI. TRANSFER FROM, AND RETURN TO, 
HOSPITAL TO RECEIVE TREATMENT AT 
ANOTHER FACILITY

When a patient is transferred to another health facility for 
the purpose of receiving medical treatment and is expected 
to return to the hospital, the special considerations 
discussed below should be addressed in addition to the 
points discussed in B. “Considerations That Apply to All 
Transfers,” page 12.13. (See VIII. “Transfer of a Patient Who 
Needs Emergency Services,” page 12.22, if the patient 
has an emergency medical condition or needs emergency 
services.)

The process of transferring a patient for the performance of 
a procedure usually involves completion of special transfer 
consent forms, the “Consent to Transfer for Medical 
Treatment” (CHA Form 9-3) and the “Informed Consent to 
Surgery or Special Procedure” (CHA Form 1-1).

A. The Patient Must Consent to the Medical 
Treatment as Well as the Transfer

As a prerequisite to obtaining a patient’s (or the patient’s 
legal representative’s) consent to be transferred to 
another facility for the performance of a procedure, the 
physician should obtain the patient’s informed consent 
for the performance of the procedure. While informed 
consent is not generally required for “simple and common” 
procedures, the type of procedure for which a patient 
is transferred is usually “complicated” and thus calls for 
written informed consent. (See B. “Identifying Procedures 
That Require Informed Consent,” page 2.6.)

It is advisable to obtain the patient’s informed consent for 
the performance of the procedure to prevent a situation 
in which the patient is physically transferred to another 
facility only to decide, upon arrival, that he or she does 
not want the procedure performed. Although a patient 
retains the right to withdraw consent upon arrival at the 
receiving facility before the procedure is actually performed, 
a hospital should not put itself in a position where the 
patient can successfully contend that he or she would not 

have consented to be transferred if he or she had known 
what the procedure entailed. If for some reason informed 
consent for the procedure is not obtained prior to the 
transfer, it should be obtained by the receiving physician 
prior to the performance of the procedure.

In order for the patient to give informed consent for the 
performance of the procedure, the physician should give 
the patient an explanation of the nature and purpose of 
the proposed procedure; the risks, complications and 
expected benefits of the procedure; alternatives to the 
procedure and their risks and benefits; and any potentially 
conflicting interests the physician may have (such as 
research or financial interests) (see IV. “Informed Consent,” 
page 2.6). One problem that may arise from the use 
of a “dual” informed consent process is that the patient 
could conceivably be given conflicting information by the 
transferring and receiving physicians. Accordingly, the 
physicians involved in the transfer should be in general 
agreement on the matters to be discussed with the patient 
and use their best efforts to avoid such conflicts.

It is recommended that both the transferring and receiving 
physicians enter a note in the medical record that 
documents their discussions with the patient and that 
an informed consent was obtained. Similarly, both the 
transferring and receiving hospitals should take reasonable 
steps to verify and document the consent process. For 
this purpose, hospitals may use the “Informed Consent to 
Surgery or Special Procedure” (CHA Form 1-1).

If the receiving physician does not wish to repeat the 
process to obtain the patient’s written consent, the 
receiving physician should at least assure that the patient 
previously gave informed consent. The receiving physician 
may use the consent form signed by the patient at the 
transferring hospital as the basis for a discussion with 
the patient of the information necessary for an informed 
consent. The physician should offer to answer any 
questions the patient may still have about the procedure. 
The receiving hospital should assure that a proper form was 
signed and that it has a copy of the form.

B. Returning the Patient to the Transferring 
Hospital

The transferring physician is initially in a better position 
to judge whether the patient is medically fit for the initial 
transfer and to determine the medical assistance needed, if 
any, for a safe transfer. However, the receiving physician is 
in a better position than the transferring physician to make 
these judgments after the procedure has been performed 
and the patient is ready for return to the transferring 
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hospital. Consequently, the receiving physician should 
be responsible for evaluating the patient’s condition after 
the procedure is performed and arranging appropriate 
return transportation.

A receiving hospital must be prepared to provide continuing 
care for a transferred patient after the performance of a 
procedure, since it is not always possible to return the 
patient to the transferring hospital. This readiness to 
accept responsibility must include arrangements for the 
provision of appropriate physician coverage, including, 
as appropriate, granting temporary privileges to the 
transferring physician or arranging for a member of 
the receiving hospital’s medical staff to assume overall 
responsibility for the patient’s care in the receiving hospital. 
Except in very extraordinary situations, if the patient is not 
medically fit for transfer, the patient should remain until his 
or her condition is sufficiently stable to allow transfer.

The receiving hospital and physician generally do not need 
to obtain the patient’s separate consent for the return trip 
to the transferring hospital. However, if the initial plans for 
the patient’s return have changed (particularly if the change 
may implicate a significant additional cost or other result 
which might be perceived as having a negative impact on 
the patient), the patient should be given an explanation 
of the change and the reasons therefore. For example, if 
the receiving physician feels the patient should stay at the 
receiving hospital an additional night, the reasons for the 
recommended change in plans should be explained to 
the patient. Although a specific written consent to such 
changes in plans is not usually necessary, it is appropriate 
to obtain consent if the recommended change involves a 
significant alteration in the medical regimen to which the 
patient had previously consented.

The patient may refuse to return to the transferring hospital. 
Accordingly, the receiving hospital should be prepared 
to make reasonable efforts, either directly or through 
alternative arrangements, to provide for the continuing care 
of the patient in such a case.

When the procedure is performed and the patient is 
returned to the transferring facility, appropriate records 
should accompany the patient. These records should 
include any instructions about proper post-procedure care 
for the patient, the results of any tests and appropriate 
documentation of the procedure. The transferring and 
receiving physicians should be responsible for deciding 
what information should be transferred (see “Transfer of 
Medical Records,” page 12.17).

C. Discharge or Temporary Absence Release

If the patient will not return to the transferring hospital 
or will remain away overnight, the patient should be 
discharged at the time of transfer.

If an absence is unexpectedly extended, the hospital 
should discharge the patient and document the reasons for 
the unexpected extension. 

D. Documenting and Reporting the Patient’s 
Condition

The performance of any medical procedure involves 
the risk that complications, injury or unexpected results 
will occur. While adverse effects cannot always be 
prevented, the transferring hospital should assure that, 
to the extent possible, it is not held liable for adverse 
results of a patient’s treatment at the receiving hospital 
or during the transportation between health facilities. The 
best method for protecting the hospital from this liability 
is to fully document in the patient’s medical record the 
patient’s condition upon departure from and return to 
the transferring hospital. This documentation should also 
include notes about the patient’s complaints upon return, 
if any, and if appropriate, the completion of an “Incident 
Report” (CHA Form 21-1) or “Report to Attorney” (CHA 
Form 21-2) (see chapter 19).

Similarly, the receiving health facility should attempt 
to protect itself from liability that might result from the 
patient’s treatment at the transferring hospital, or during the 
transportation between health facilities, by documenting 
the condition of the patient upon arrival to, and departure 
from, the receiving health facility.

VII. TRANSFER OF A PATIENT FOR FINANCIAL 
REASONS

This portion of the manual discusses the transfer of a 
patient without financial means. Additional requirements, 
discussed in VIII. “Transfer of a Patient Who Needs 
Emergency Services,” page 12.22, apply to transfers 
for other nonmedical reasons of a patient from the 
emergency department.

A. Discrimination

The Unruh Civil Rights Act and hospital licensing regulations 
prohibit discrimination by hospitals on the basis of a 
person’s sex, race, color, religion, ancestry, national 
origin, disability, medical condition, genetic information, 
marital status, sexual orientation, citizenship, primary 
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language or immigration status (unless required by federal 
law). [Civil Code Sections 51-53; Title 22, California 
Code of Regulations, Section 70715] (See B. “Right to 
Non-Discriminatory Treatment,” page 1.4, for more 
information about these anti-discrimination laws.)

In addition, a separate state law provides that emergency 
services may not be based upon, or affected by, a 
person’s ethnicity, citizenship, age, preexisting medical 
condition, insurance status, economic status, ability to 
pay for medical services, or any other characteristic listed 
in the Unruh Civil Rights Act, except to the extent that 
a circumstance such as age, sex, preexisting medical 
condition, or physical or mental disability is medically 
significant to the provision of appropriate medical care to 
the patient. These services must be rendered without first 
questioning the patient or any other person regarding the 
patient’s ability to pay for treatment. Payment information 
may be obtained after the services are rendered. [Health 
and Safety Code Section 1317]

While the consistent application of a policy that requires 
the appropriate transfer of patient on the basis of medical 
indigency does not represent improper discrimination, 
liability may arise if the hospital discriminatorily transfers 
patients within one of the specific groups listed above on 
the basis that they are unable to pay for services, without 
first determining that a particular patient within such a 
group is, indeed, medically indigent.

B. Effect on Hospital Eligibility Under Certain 
Programs

Patient transfers based upon medical indigency may 
raise questions about the hospital’s Medicare or Medi-Cal 
provider status, receipt of federal or state funding or grants, 
tax-exempt status, or Hill-Burton funding, and may affect 
the hospital’s public relations.

For the above reasons, it is recommended that the hospital 
consult its legal counsel regarding policies pertaining to the 
transfer of medically indigent patients.

C. Transfer of Health Plan Enrollee for 
Post-Stabilization Care 

A noncontracting hospital is prohibited from billing a 
patient who is an enrollee of a health care service plan for 
post-stabilization care, other than applicable copayments, 
coinsurance, and deductibles, unless:

1. The patient, or the patient’s spouse or legal guardian, 
refuses a transfer to the contracting hospital as 
requested and arranged for by the health plan; or

2. The hospital is unable to obtain the name and contact 
information of the health plan. 

[Health and Safety Code Section 1262.8(a)]

If a patient with an emergency medical condition is 
covered by a health plan that requires prior authorization 
for post-stabilization care, a noncontracting hospital must 
do the following when the patient’s emergency medical 
condition has been stabilized:

1. Attempt to obtain the name and contact information of 
the patient’s health plan. This includes requesting the 
patient’s health plan membership card or asking the 
patient, or any person accompanying the patient, if he 
or she can identify the health plan. The hospital must 
document its attempts in the patient’s medical record. 

2. If the hospital identifies the health plan, the hospital 
must contact the plan, or the plan’s contracting 
medical provider, for authorization to provide 
post-stabilization care. The hospital should either 
follow the instructions on the back of the patient’s 
health plan membership card, or use the contact 
information provided by the plan. All health plans in 
California are required to provide all noncontracting 
hospitals in the state with this contact information. In 
addition, the California Department of Managed Care 
is required to put this information on its website. It 
is available at http://wpso.dmhc.ca.gov/hpsearch/
postcontact.aspx.

A “contracting medical provider” means a medical 
group, independent practice association, or any 
other similar organization that, pursuant to a signed 
written contract, has agreed to accept responsibility 
for provision or reimbursement of a noncontracting 
hospital for emergency and post-stabilization services 
provided to a health plan’s enrollees.

3. If a noncontracting hospital cannot identify the health 
plan, it does not have to meet the requirements of 
this section.

A representative of the hospital is not required to 
make more than one phone call as long as a hospital 
representative is available to take the return call of the 
health plan or its contracting medical provider. The 
representative of the hospital who makes the call may be, 
but is not required to be, a physician.

The hospital must provide the plan, or its contracting 
medical provider, with requested information about the 
patient’s diagnosis and any other relevant information 
reasonably necessary for the plan or its contracting medical 
provider to make a decision to authorize post-stabilization 

http://wpso.dmhc.ca.gov/hpsearch/postcontact.aspx
http://wpso.dmhc.ca.gov/hpsearch/postcontact.aspx
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care or to assume management of the patient’s care by 
prompt transfer.

HEALTH PLAN OBLIGATIONS

The health plan or its contracting medical provider must, 
within 30 minutes of the phone call, either authorize 
post-stabilization care, or inform the hospital that it 
will arrange for the prompt transfer of the patient to 
another hospital. If the health plan or its contracting 
medical provider fails to respond within 30 minutes, the 
post-stabilization care is deemed authorized, and the 
health plan or its contracting medical provider must pay for 
it. 

If the health plan or its contracting medical provider notifies 
the contracting hospital that it will assume management of 
the patient’s care by prompt transfer, but fails to transfer 
the patient within a reasonable time, the post-stabilization 
care is deemed authorized, and the health plan or its 
contracting medical provider must pay for it.

If the health plan, or its contracting medical provider, 
decides to assume management of the patient’s care by 
prompt transfer, the health plan or contracting medical 
provider must do all of the following:

1. Arrange and pay for the transfer.

2. Pay for all of the immediately required medically 
necessary care rendered to the patient prior to 
the transfer in order to maintain the patient’s 
clinical stability.

3. Make all arrangements for the transfer, including, but 
not limited to, finding a contracted facility available for 
the transfer of the patient. 

PATIENT REFUSES THE TRANSFER 

If a patient who is an enrollee of a health plan refuses a 
transfer for post-stabilization treatment, the hospital should 
do the following:

1. Have the physician inform the patient of the risks 
and benefits of transfer, and have the patient sign 
the “Patient Refusal of Transfer” (CHA Form 9-1). (See 

“Patient Refusal of Further Examination and Treatment 
or Transfer,” page 12.30, for more information.)

2. Promptly give the patient, or the patient’s spouse 
or legal guardian, a written “Notice of Financial 
Responsibility” indicating that the patient will be 
financially responsible for any further post-stabilization 
care provided by the hospital. For patients whose 
primary language is one of the Medi-Cal threshold 
languages, the notice must be delivered to them in 

their primary language. The hospital may need to 
translate this document into another language(s) as 
well, depending upon its patient population. (See 
VII. “Interpreter Services,” page 1.19, for state 
and federal requirements regarding interpreter and 
translation requirements.) 

The text of the required notice may be found 
at www.dmhc.ca.gov/HealthCareinCalifornia/
ResourcesforHealthCareProviders.aspx in English and 
the Medi-Cal threshold languages.

If the patient has a legally recognized health care 
decision maker who is not a spouse or legal guardian 
(such as a parent of a minor, an agent appointed in 
an advance directive, or a conservator), the hospital 
should also give this person the required notice.

The California Department of Managed Health Care 
may modify the wording of the notice to include 
language regarding Medicare beneficiaries. Until this 
happens, hospitals should continue to follow their 
usual procedures and provide Medicare beneficiaries 
the appropriate Medicare forms regarding noncovered 
services, if appropriate.

3. The hospital must obtain the signed acceptance of 
the written notice, and signed acceptance of any 
other documents the hospital requires for any further 
post-stabilization care, from the patient or the patient’s 
spouse or legal guardian.

If the patient, or the patient’s spouse or legal guardian, 
refuses to sign the notice, the noncontracting hospital 
must document in the patient’s medical record that the 
notice was provided and signature was refused. If the 
patient refuses to sign, the patient assumes financial 
responsibility for post-stabilization care.

If the patient has a legally recognized health care 
decision maker who is not a spouse or legal guardian 
(such as a parent of a minor, an agent appointed in 
an advance directive, or a conservator), the hospital 
should also ask this person to sign the acceptance of 
the written notice.

4. The hospital must provide the health plan, or its 
contracting medical provider, with confirmation of 
the patient’s, or his or her spouse or legal guardian’s, 
receipt of the written notice. 

If a noncontracting hospital fails to meet the requirements 
regarding steps to take when a patient refuses a transfer, 
the hospital may not bill the patient or the patient’s health 
care service plan, or its contracting medical provider, for 
post-stabilization care.

http://www.dmhc.ca.gov/HealthCareinCalifornia/ResourcesforHealthCareProviders.aspx
http://www.dmhc.ca.gov/HealthCareinCalifornia/ResourcesforHealthCareProviders.aspx
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POST-STABILIZATION CARE IS AUTHORIZED BY 
HEALTH PLAN

If the health plan, or its contracting medical provider, 
authorizes post-stabilization care, the noncontracting 
hospital must request the patient’s medical record from the 
plan or the contracting medical provider. It appears that the 
hospital may request the record from either entity, although 
in many cases the health plan may have no patient medical 
record. In such cases, it would make more sense to 
request the medical record from the contracting medical 
provider. 

EXCEPTION

These requirements do not apply to minor treatment 
procedures, if all of the following apply:

1. The procedure is provided in the treatment area of the 
emergency department.

2. The procedure concludes the treatment of the 
presenting emergency medical condition of a 
patient and is related to that condition, even though 
the treatment may not resolve the underlying 
medical condition.

3. The procedure is performed according to accepted 
standards of practice.

4. The procedure would result in the direct discharge or 
release of the patient from the emergency department 
following this care.

MISCELLANEOUS PROVISIONS

This law does not prevent a health plan or its contracting 
medical provider from assuming management of the 
patient’s care at any time after the initial provision of 
post-stabilization care by the noncontracting hospital. Upon 
request, the noncontracting hospital must provide the 
health plan or its contracting medical provider, the treating 
physician’s diagnosis and any other relevant information 
reasonably necessary for the plan or its contracting medical 
provider to make a decision to authorize post-stabilization 
care or to assume management of the patient’s care by 
prompt transfer.

This law does not authorize a hospital to “balance bill” a 
Medi-Cal beneficiary enrolled in a Medi-Cal managed 
care plan.

[Health and Safety Code Section 1262.8]

VIII. TRANSFER OF A PATIENT WHO NEEDS 
EMERGENCY SERVICES

Special considerations are involved in the transfer of an 
emergency patient who needs emergency services. First, 
the hospital must meet its statutory duty to provide a 
medical screening exam and emergency care as required 
by the patient’s condition. Second, if the patient requires 
specialized emergency treatment that is not available at 
the facility, it may be necessary to transfer the patient to 
another facility that can provide the services.

The duty to provide emergency care prior to transferring the 
patient has been emphasized by the federal government 
in EMTALA and by the state in Health and Safety Code 
Sections 1317-1317.9a. CHA has published EMTALA — A 
Guide to Patient Anti-Dumping Laws to give hospitals 
more detailed information regarding compliance with 
state and federal law with respect to patient transfers. 
(For more information about EMTALA — A Guide to 
Patient Anti-Dumping Laws, visit www.calhospital.org/
emtala-manual.)

A. General Requirements

Health facilities are required to meet federal and state 
law regarding the examination, treatment and transfer of 
patients in need of emergency care. 

HOSPITALS THAT OFFER EMERGENCY SERVICES

Under state law, if the hospital maintains a licensed 
emergency department, then emergency services, including 
ancillary services routinely available to the emergency 
department, must be provided to any person who requests 
the services (or for whom the services are requested), for 
any condition in which the person is in danger of loss of 
life or serious injury or illness [Health and Safety Code 
Section 1317(a)]. 

Under federal law, a Medicare-participating hospital 
that maintains a dedicated emergency department (see 
definition of “dedicated emergency department” on 
page 12.25), regardless of whether the hospital maintains a 
traditional emergency department, must provide a medical 
screening exam and stabilizing treatment or appropriate 
transfer as described below [42 C.F.R. Section 489.24(b)].

Since the definition of a “dedicated emergency department” 
includes departments and treatment areas (such as labor 
and delivery), the EMTALA requirements apply not only 
to patients in a licensed emergency department, but also 
to patients presenting to other departments or treatment 
areas of the hospital that are considered to be a dedicated 
emergency department.

http://www.calhospital.org/emtala-manual
http://www.calhospital.org/emtala-manual
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HOSPITALS THAT DO NOT OFFER EMERGENCY 
SERVICES

If the hospital does not maintain a licensed emergency 
department and is not a Medicare-participating hospital 
that offers emergency services, its employees must:

1. Exercise reasonable care to determine whether an 
emergency exists; and

2. Direct the person who seeks emergency care 
to a nearby facility which can render the needed 
services; and

3. Assist the person who seeks emergency care in 
obtaining the services, including transportation 
services, in every way reasonable under the 
circumstances. [Health and Safety Code Section 
1317(e)]

In addition, the Medicare Conditions of Participation require 
a hospital that does not provide emergency services to 
have written policies and procedures for the appraisal 
of persons with emergencies, initial treatment within 
its capability and capacity, and appropriate referral of 
the patient to a hospital that is capable of providing the 
necessary emergency services. The EMTALA Interpretive 
Guidelines require that hospital staff know how to respond 
to individuals seeking or in need of medical and behavioral 
emergency services. [42 C.F.R. Section 482.12(f)]. (See 
the Hospital Interpretive Guidelines, Tag A-0093, for more 
information.)

Under the Medicare provider agreement, a hospital that 
does not have 24-hour in-house physician coverage 
must provide written notice to all patients (or their legal 
representatives) at the beginning of an inpatient stay 
or an outpatient visit of the lack of in-house physician 
coverage in order to assist patients in making informed 
decisions regarding their care. The notice must indicate 
how the hospital will meet the medical needs of a patient 
who develops an emergency medical condition during 
his/her stay when a physician is not present in the 
hospital. (See H. “Notice of Lack of In-House Physician 
Coverage,” page 11.8, for further information on the notice 
requirements.) [42 C.F.R. Section 489.20(v)]

Hospitals that do not offer emergency services are also 
required in certain cases to accept the transfer of an 
emergency patient with an emergency medical condition 
that is not stabilized (see F. “Hospital With Specialized 
Capabilities or Facilities,” page 12.31). 

TYPE OF EMERGENCY SERVICE AND UNAVAILABILITY

As a general rule, if the hospital has a licensed emergency 
medical service (EMS), the type of EMS license will affect 
the propriety of certain patient transfers. For example, 

while a hospital that operates a standby EMS [Title 22, 
California Code of Regulations, Section 70649] may 
transfer a patient to another facility on the basis that 
it does not provide the emergency surgery the patient 
needs, a hospital which operates a comprehensive EMS is 
required to maintain the facilities and personnel required to 
manage all medical situations on a definitive and continuing 
basis [Title 22, California Code of Regulations, Section 
70451]. Consequently, it would be inappropriate for the 
latter hospital to routinely transfer patients who need 
emergency surgery to another facility on the basis that 
such services are not provided. If the hospital experiences 
a frequent inability to provide the services, it should take 
appropriate steps to assure compliance with applicable 
licensure requirements.

If the facilities or personnel required to provide necessary 
medical treatment are not available, the hospital is 
responsible for providing stabilizing treatment for the 
patient and arranging for an appropriate transfer. In some 
cases, it may be appropriate to expedite the transfer 
process. For example, it may be determined that delaying 
the transfer for the period of time required to stabilize the 
patient would create a greater risk of harm to the patient 
than would an immediate transfer to an appropriate 
facility. This determination will depend on an evaluation of 
the patient’s condition and of the available resources at 
both the transferring and receiving facilities. If the hospital 
initiates a transfer of an emergency patient who has an 
emergency condition that is not stabilized, the physician 
must complete and sign the “Physician Certification” 
(CHA Form 9-4).

In the case of Brooker v. Desert Hospital, 947 F.2d 412 
(9th Cir. 1991), the court held that a hospital’s transfer of a 
patient in critical but stable condition did not violate state 
or federal law. In Brooker, a patient who presented to the 
hospital’s emergency room with a probable myocardial 
infarction was admitted to the coronary care unit. Tests 
revealed that the patient had serious obstructions of two 
coronary arteries. A cardiac surgeon on the hospital’s staff 
agreed to perform surgery, but was unavailable for a few 
days. The patient was transferred to a nearby hospital so 
that the surgery could be performed sooner. The patient 
consented to the transfer, during which she had a heart 
attack. The court held that a patient may be critical yet 

“stabilized” for transfer, and that a hospital is not required to 
completely alleviate a patient’s emergency condition prior 
to transfer. The court found that no material deterioration in 
the patient’s medical condition was likely to occur within a 
reasonable medical probability.
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B. Discrimination in the Provision of Emergency 
Services

California law prohibits discrimination in the provision of 
emergency medical services. (See A. “Discrimination,” 
page 12.19, for prohibited bases of discrimination.)

Emergency room services and services by on-call 
physicians which fall within the definition of “emergency 
services and care” must be provided without inquiring as to 
insurance status or ability to pay [Health and Safety Code 
Section 1317.3(c)]. However, payment information may be 
obtained after the services are rendered.

C. Definitions

Several important definitions are contained in state and/or 
federal law:

“Capacity” means the ability of the hospital to 
accommodate the patient requesting examination or 
treatment. Capacity encompasses such things as numbers 
and availability of qualified staff, beds and equipment, and 
the hospital’s past practices of accommodating additional 
patients in excess of its occupancy limits. [42 C.F.R. 
Section 489.24(b)]

“Comes to the emergency department” means that the 
individual either:

1. Presents to a dedicated emergency department and 
requests (or has a request made on his/her behalf) 
examination or treatment for a medical condition. In the 
absence of a request, a prudent layperson observer 
would believe, based on the individual’s appearance 
or behavior, that the individual needs examination or 
treatment for a medical condition; or

2. Presents on hospital property (as defined below), 
other than to a dedicated emergency department, 
and requests (or has a request made on his/her 
behalf) examination or treatment for what may be an 
emergency medical condition. In the absence of a 
request, a prudent layperson observer would believe, 
based on the individual’s appearance or behavior, 
that the individual needs emergency examination or 
treatment; or

3. Is in a ground or air ambulance owned and operated 
by the hospital for purposes of examination or 
treatment for a medical condition at the hospital’s 
dedicated emergency department, unless the 
ambulance is operated: 

a. Under EMS protocols that direct it to transport the 
individual to another hospital; or 

b. At the direction of a physician who is not 
employed or affiliated with the hospital; or

4. Is on hospital property in a ground or air ambulance 
that is not owned and operated by the hospital. 
Under the EMTALA regulations, an individual in a 
nonhospital-owned ambulance off hospital property 
is not considered to have come to the hospital’s 
emergency department, even if the ambulance staff 
contacts the hospital by telephone or telemetry and 
informs the hospital that they want to transport the 
patient to the hospital for examination or treatment. In 
such situations, the hospital may deny access if it does 
not have the staff or facilities to accept any additional 
patients. If, however, the ambulance staff disregards 
the hospital’s instructions and brings the patient to 
the hospital anyway, the patient is considered to 
have come to the emergency department. [42 C.F.R. 
Section 489.24(b)]

However, a federal court has held that a patient in a 
nonhospital-owned ambulance has indeed “come 
to the emergency department” if the ambulance 
attendant has contacted the hospital in an attempt to 
bring the patient there, and the hospital must accept 
the patient and not request the ambulance to take 
the patient to another facility, unless the hospital is on 
diversion status [Arrington v. Wong, 237 F.3d 1066 
(9th Cir. 2001)]. CMS has stated that it will not enforce 
this judicial interpretation; however, a patient may 
still sue the hospital. Hospitals should seek advice 
from their legal counsel regarding proper policies, 
procedures and documentation if the hospital intends 
to suggest that a patient in an ambulance be taken 
to another facility, and when the hospital goes on 
diversion status.

“Consultation” means the rendering of an opinion or 
advice, prescribing treatment, or the rendering of a 
decision regarding hospitalization or transfer by telephone 
or other means of communication. When determined to 
be medically necessary, jointly by the treating physician (or 
by other appropriate licensed persons acting within their 
scope of licensure, under the supervision of a physician) 
and the consulting physician, “consultation” includes review 
of the patient’s medical record, examination, and treatment 
of the patient in person by a consulting physician (or by 
other appropriate licensed persons acting within their 
scope of licensure under the supervision of a consulting 
physician) who is qualified to give an opinion or render 
the necessary treatment in order to stabilize the patient. 
A request for consultation must be made by the treating 
physician (or by other appropriate licensed persons acting 
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within their scope of licensure under the supervision of a 
treating physician) provided the request is made with the 
contemporaneous approval of the treating physician. The 
treating physician may request to communicate directly 
with the consulting physician, and when determined to be 
medically necessary, jointly by the treating physician and 
the consulting physician, the consulting physician must 
examine and treat the patient in person. The consulting 
physician is ultimately responsible for providing the 
necessary consultation to the patient, regardless of who 
makes the in-person appearance.

“Dedicated emergency department” means any 
department or facility of the hospital, whether on-campus 
or off-campus of the main hospital facility, that meets one 
of the following requirements: 

1. It is a licensed emergency department; or

2. It is held out to the public (by name, signage, 
advertising, website or other means) as a place 
that provides care for emergency conditions on an 
urgent basis without requiring a previously scheduled 
appointment; or

3. Based on a representative sampling of patients 
during the prior calendar year, at least one-third of the 
patients seen in the department or facility were treated 
for emergency medical conditions on an urgent basis 
without requiring a previously scheduled appointment. 
[42 C.F.R. Section 489.24(b)]

A dedicated emergency department includes labor and 
delivery, and may include psychiatric services, urgent care 
centers and other departments operated by the hospital 
that are held out or provide services on a drop-in basis.

“Emergency medical condition” means:

1. A medical condition manifesting itself by acute 
symptoms of sufficient severity (including severe 
pain, psychiatric disturbances and/or symptoms of 
substance abuse) such that the absence of immediate 
medical attention could reasonably be expected to 
result in:

a. Placing the health of the patient (or, with respect 
to a pregnant woman, the health of the woman or 
her unborn child) in serious jeopardy; or

b. Serious impairment to bodily functions; or

c. Serious dysfunction of any bodily organ or part.

2. With respect to a pregnant woman who is 
having contractions:

a. That there is inadequate time to effect a safe 
transfer to another hospital before delivery; or

b. That transfer may pose a threat to the health or 
safety of the woman or the unborn child.

[42 U.S.C. Section 1395dd(e)(1); 42 C.F.R. Section 
489.24(b)]

“Emergency services and care” means medical screening, 
examination, and evaluation by a physician, or, to the extent 
permitted by applicable law, by other appropriate licensed 
persons under the supervision of a physician, to determine 
if an emergency medical condition or active labor exists 
and, if it does, the care, treatment, and surgery, if within 
the scope of that person’s license, necessary to relieve 
or eliminate the emergency medical condition, within the 
capability of the facility. 

Emergency services and care also means an additional 
screening, examination, and evaluation by a physician, or 
other personnel to the extent permitted by law and within 
the scope of their licensure and clinical privileges, to 
determine if a psychiatric emergency medical condition 
exists, and the care and treatment necessary to relieve 
or eliminate the psychiatric emergency medical condition, 
within the capability of the facility. [Health and Safety Code 
Section 1317.1(a)]

The care and treatment necessary to relieve or eliminate 
a psychiatric emergency medical condition may include 
admission or transfer to a psychiatric unit within a general 
acute care hospital or to an acute psychiatric hospital. 
However, this provision does not permit a transfer in 
conflict with the Lanterman-Petris-Short Act (Welfare and 
Institutions Code Section 5000 et seq.). [Health and Safety 
Code Section 1317.1(a)(2)(B)]

“Hospital property” means the entire main hospital 
campus (including parking lots, sidewalks and driveways), 
defined as:

1. The main facility buildings; 

2. Structures owned and operated by the hospital within 
250 yards of the main buildings; and

3. Other areas that, on a case-by-case basis, 
are determined by CMS to be part of the 
provider’s campus.

[42 C.F.R. Section 489.24(b)]

“Hospital with an emergency department” means a 
hospital that maintains a dedicated emergency department 
[42 C.F.R. Section 489.24(b)].

“Labor” means the process of childbirth beginning with 
the latent or early phase of labor and continuing through 
the delivery of the placenta. A woman experiencing 
contractions is in true labor unless a physician, certified 
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nurse, midwife, or another qualified medical person acting 
within his/her scope of practice (and the medical staff 
bylaws and applicable state law) certifies that, after a 
reasonable time of observation, the woman is in false labor. 
[42 C.F.R. Section 489.24(b)] (See “Examination, Evaluation 
and Consultation,” page 12.27, for information about the 
physician’s role and the nurse’s role in determining whether 
a patient is in labor.)

“Medical hazard” means a material deterioration 
in, or jeopardy to, a patient’s medical condition or 
expected chances for recovery [Health and Safety Code 
Section 1317.1(f)].

“Psychiatric emergency medical condition” means a 
mental disorder that manifests itself by acute symptoms of 
sufficient severity that it renders the patient as being either 
of the following:

1. An immediate danger to himself or herself or to others.

2. Immediately unable to provide for, or utilize, food, 
shelter, or clothing, due to the mental disorder.

[Health and Safety Code Section 1317.1(k)]

“Stabilized” means:

1. With respect to an emergency medical condition that 
does not involve a pregnant woman with contractions, 
that no material deterioration of the condition is likely, 
within reasonable medical probability, to result from or 
occur during the transfer of the patient from a facility.

2. With respect to an emergency medical condition that 
involves a pregnant woman with contractions, that the 
woman has delivered the child and the placenta.

[42 U.S.C. Section 1395dd(e)(3)(B); 42 C.F.R. Section 
489.24(b)]

“To stabilize” means:

1. With respect to an emergency medical condition that 
does not involve a pregnant woman with contractions, 
to provide such medical treatment of the condition 
necessary to assure, within reasonable medical 
probability, that no material deterioration of the 
condition is likely to result from or occur during the 
transfer of the patient from a facility.

2. With respect to an emergency medical condition that 
involves a pregnant woman with contractions, to care 
for the woman through delivery, including the placenta.

[42 U.S.C. Section 1395dd(e)(3)(A)]

“Transfer” means the movement, including the discharge, 
of a patient outside a hospital’s facilities at the direction of 
any person employed, affiliated or associated (directly or 

indirectly) with the hospital. “Transfer” does not include the 
movement of a patient who leaves the facility without the 
permission of any such person, or who has been declared 
dead. [42 U.S.C. Section 1395dd(e)(4)]

“Within the capability of the facility” means those 
capabilities which the hospital is required to have as a 
condition of its emergency medical services permit and 
services specified on Services Inventory (Form 7041h-3) 
filed by the hospital with the Office of Statewide Health 
Planning and Development [Health and Safety Code 
Section 1317.1(h)].

D. Medical Screening Requirement

If an individual comes to the emergency department, 
the hospital must provide for an appropriate medical 
screening examination within the capability of the hospital’s 
emergency department, including ancillary services 
routinely available to the emergency department, to 
determine whether or not an emergency medical condition 
exists. A medical screening examination is defined by 
CMS as “the process required to reach with reasonable 
clinical confidence, the point at which it can be determined 
whether a medical emergency does or does not exist.” 
As explained in Jackson v. East Bay Hospital, 246 F.3d 
1248 (9th Cir. 2001), a medical screening is appropriate 
if the hospital “provides a patient with an examination 
comparable to the one offered to other patients presenting 
with similar symptoms, unless the examination is so 
cursory that it is not ‘designed to identify acute and 
severe symptoms that alert the physician of the need for 
immediate medical attention to prevent serious bodily 
injury.’” [42 U.S.C. Section 1395dd(a); 42 C.F.R. Section 
489.24(b); and EMTALA Interpretive Guidelines, Tag 
A-2406/C-2406]

NOTE: The medical screening and other EMTALA 
requirements do not apply to the following patients:

1. An outpatient (who has presented to a hospital 
department other than a dedicated emergency 
department) during the course of his/her outpatient 
services, even if the outpatient develops an emergency 
condition while receiving examination or treatment; and 

2. An inpatient who has been admitted to the hospital 
(even if the inpatient is boarded in the dedicated 
emergency department or an observation unit while 
waiting for a bed). 

3. Patients who present to off-campus hospital 
departments (i.e., departments located more than 
250 yards from the main hospital buildings that 
are dedicated emergency departments) seeking 
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emergency services and care. The Medicare 
Conditions of Participation require hospitals to 
adopt written policies and procedures for off-site 
departments requiring appraisal of emergencies and 
referral when appropriate. 

[42 C.F.R. Section 482.12(f)(3)]

Emergency services for outpatients and inpatients are 
covered under the standards of the Medicare Conditions 
of Participation [42 C.F.R. part 482 and 42 C.F.R. 
Section 489.24(b)].

(For further guidance on medical screening obligations, 
see chapter 3 in CHA’s EMTALA — A Guide to Patient 
Anti-Dumping Laws.)

SPECIAL RULES FOR NEWBORNS

The Centers for Medicare & Medicaid Services (CMS) has 
issued guidance stating that the EMTALA obligations may 
apply to infants who are born alive. Under the Born-Alive 
Infants Protection Act [1 U.S.C. Section 8], infants are 
considered to be “born alive” if they are delivered by 
any means at any stage of development and, following 
complete expulsion or extraction, breathe, or have a 
beating heart, pulsation of the umbilical cord or definite 
movement of voluntary muscles regardless of whether the 
umbilical cord has been cut and regardless of whether 
the expulsion or extraction occurs as a result of natural or 
induced labor, C-section or induced abortion. According to 
the CMS memorandum of April 2005, EMTALA (including 
the medical screening and stabilizing treatment obligations) 
applies to an infant who is born alive in a dedicated 
emergency department if there is a request on the infant’s 
behalf for, or a prudent layperson would conclude that 
the infant needs, examination or treatment for a medical 
condition. If the infant is born alive on hospital property 
outside of a dedicated emergency department, a medical 
screening is required if there is a request on the infant’s 
behalf for, or a prudent layperson would conclude that 
the infant needs, examination or treatment for a potential 
emergency medical condition. 

The CMS guidance reaffirms that EMTALA does not apply 
to inpatients, and therefore, infants who are considered to 
be inpatients are covered by the Medicare Conditions of 
Participation rather than EMTALA. Hospitals should have 
written policies and procedures for appraisal of inpatient 
newborns who have an acute medical condition. 

(For guidance on withholding or withdrawing life-sustaining 
treatment for infants, see G. “Special Considerations 
Where the Patient is an Infant,” page 6.19, and EMTALA 
Interpretive Guidelines, Tag A-2406/C-2406.)

E. Restrictions on Transfers

To comply with federal and state law, a hospital that 
maintains an emergency service (including departments 
that qualify as a dedicated emergency department) may not 
transfer a patient in need of emergency services or in active 
labor unless the following conditions are satisfied.

EXAMINATION, EVALUATION AND CONSULTATION

The patient is examined and evaluated by a physician 
(or by qualified professional personnel as determined 
by the hospital in its bylaws or rules and regulations 
and acting within the scope of their licensure and under 
the supervision of a physician), including, if necessary, 
consultation with specialty physicians, to determine 
whether the patient is in active labor or has an emergency 
medical condition [42 C.F.R. Section 489.24(a)].

If either condition pertains, the patient must be offered 
further examination and treatment (including surgery) 
necessary to stabilize the condition within the capability of 
the hospital. 

If further care is medically indicated, but the patient refuses 
such further care, the patient must be informed of the risks 
and benefits of the treatment. The medical record must 
contain documentation of the examination and/or treatment 
that was refused. The hospital must take all reasonable 
steps to obtain the patient’s (or the legal representative’s) 
informed refusal. CHA has developed a form, “Patient 
Refusal of Further Medical Treatment” (CHA Form 9-6), 
which satisfies this requirement. [42 C.F.R. Section 
489.24(d)] 

NOTE: A woman experiencing contractions is in true labor 
unless a physician, certified nurse midwife or other qualified 
medical person acting within his/her scope of practice 
(including the medical staff bylaws and state law) certifies 
that, after a reasonable time of observation, the woman is 
in false labor. Under EMTALA, the categories of personnel 
who may perform the medical screening, including the 
labor examination, must be designated in the medical staff 
bylaws or rules and regulations.

Certified nurse midwives, under the general supervision of 
a physician with current practice or training in obstetrics, 
may assist women in childbirth so long as progress meets 
the criteria accepted as “normal,” and complications 
are referred immediately to a physician [Business and 
Professions Code Section 2746.5]. 

If qualified registered nurses are designated by the hospital 
to conduct medical screenings for labor patients, the 
hospital should define the scope of practice for the labor 
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nurses in a standardized procedure adopted by the medical 
staff and the hospital board in accordance with guidelines 
of the Board of Registered Nursing (the Board has adopted 

“An Explanation of the Scope of RN Practice Including 
Standardized Procedures,” that may be found on the 
Board website at www.rn.ca.gov/pdfs/regulations/npr-b-
03.pdf or in Appendix M of CHA’s EMTALA — Guide to 
Patient Anti-Dumping Laws). The standardized procedures 
should include indicators for consultation with a physician. 
[Business and Professions Code Section 2725]

TRANSFER OF A PATIENT WITHOUT AN EMERGENCY 
MEDICAL CONDITION

Once emergency services and care have been provided, 
the patient may be transferred for a nonmedical reason if all 
of the following requirements are satisfied.

No Emergency Medical Condition Exists

It is determined that the patient is not in active labor and 
does not suffer from an emergency medical condition, and 
that the patient is stabilized. 

Consent of Receiving Hospital

A physician at the transferring hospital has notified and 
has obtained consent to the transfer from a physician at 
the receiving hospital, and obtained confirmation by the 
receiving hospital that the patient meets the hospital’s 
admission criteria regarding the appropriate bed, personnel, 
and equipment necessary to treat the patient.

Appropriate Transportation Personnel and Equipment

The transferring hospital must arrange appropriate 
transportation personnel and equipment.

Medical Records

Pertinent medical records and copies of relevant diagnostic 
test results that are reasonably available must be 
transferred with the patient.

Transfer Summary

The records transferred with the patient must include a 
“transfer summary” signed by the transferring physician 
which contains relevant transfer information. The “transfer 
summary” must, at a minimum, contain: 

1. The patient’s name, address, sex, race, age, insurance 
status and medical condition; 

2. The name and address of the transferring doctor or 
emergency department personnel who authorized the 
transfer; 

3. The time and date the patient first presented to the 
transferring hospital; 

4. The name of the physician at the receiving hospital 
who consented to the transfer and the time and date 
of the consent; 

5. The time and date of the transfer; 

6. The reason for the transfer; and 

7. The declaration of the person signing that he or she is 
assured, within reasonable medical probability, that the 
transfer creates no medical hazard to the patient. 

Neither the transferring physician nor the transferring 
hospital is required to duplicate in the transfer summary 
information contained in other medical records transferred 
with the patient. [Health and Safety Code 1317.2(f)] A copy 
of the transfer summary must be given to the patient and 
the patient’s legal representative, if any, prior to the transfer 
[Health and Safety Code Section 1262.5(f)(2)].

Patient Notification of Reasons for Transfer

The patient or the patient’s legal representative, if any, must 
be notified of the transfer and the reasons therefore. The 
acknowledgment of notification should be documented 
in the patient’s medical record. “Patient Transfer 
Acknowledgment” (CHA Form 9-7) may be used for this 
purpose. (See also “Notification of Caregiver and Person 
Legally Responsible for the Patient,” page 12.15.)

Health Plan Notification

A noncontracting hospital must contact an enrollee’s 
health plan or its contracting medical provider to obtain 
authorization for post-stabilization care. (See C. “Transfer of 
Health Plan Enrollee for Post-Stabilization Care,” page 12.20, 
for detailed information.)

TRANSFER OF A PATIENT WITH AN EMERGENCY 
MEDICAL CONDITION

If an emergency patient at a hospital has an emergency 
medical condition that has not been stabilized, the hospital 
may not transfer the patient unless:

1. There is a transfer request or a physician certification of 
risk; and 

2. The transfer otherwise meets the requirements for an 
appropriate transfer.

http://www.rn.ca.gov/pdfs/regulations/npr-b-03.pdf
http://www.rn.ca.gov/pdfs/regulations/npr-b-03.pdf
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Transfer Request or Physician Certification

A patient with an emergency medical condition 
may be transferred only upon a transfer request or 
physician certification.

Transfer Request. The patient, or a legally responsible 
person acting on the patient’s behalf, after being informed 
of the hospital’s obligations under EMTALA and of the risks 
of transfer, may request in writing a transfer to another 
medical facility. The “Patient Request for Transfer or 
Discharge” form (CHA Form 9-8) should be signed by the 
patient or the patient’s legal representative.

Physician Certification. A physician has signed a 
certification that, based upon the information available 
at the time of transfer, the medical benefits reasonably 
expected from the provision of appropriate medical 
treatment at another medical facility outweigh any 
increased risks to the patient and, in the case of labor, to 
the unborn child, from the transfer. The physician should 
complete and sign the “Physician Certification” form (CHA 
Form 9-4) as close to the time of transfer as possible.

If a physician is not physically present in the emergency 
department (or in labor and delivery, if applicable) at 
the time the patient is transferred, a qualified medical 
person may sign the certification after a physician, in 
consultation with the qualified medical person, has made 
the determination that, based upon the information 
available at the time of transfer, the medical benefits 
reasonably expected from the provision of appropriate 
medical treatment at another medical facility outweigh the 
increased risks to the patient and, in the case of labor, to 
the unborn child from effecting the transfer. The physician 
must subsequently countersign the certification.

In either case, the certification must include a summary of 
the risks and benefits upon which the certification is based.

Criteria for Appropriate Transfer

An appropriate transfer to a medical facility is a transfer:

1. In which the transferring hospital provides the medical 
treatment within its capacity which minimizes the risks 
to the patient’s health and, in the case of a woman in 
labor, the health of the unborn child;

2. In which the receiving facility has available space and 
qualified personnel for the treatment of the patient 
and has agreed to accept transfer of the patient 
and to provide appropriate medical treatment (the 
hospital must record the name and title of the person 
accepting the transfer [EMTALA Interpretive Guidelines, 
Tag A-2409/C-2409]);

3. In which the transferring hospital sends to the receiving 
facility copies of all available medical records related 
to the patient’s emergency condition that are available 
at the time of transfer, including available history, 
observations of signs and symptoms, preliminary 
diagnosis, treatment provided, results of any tests, the 
written informed consent or certification, and the name 
and address of any on-call physician who refused or 
failed to appear within a reasonable time to provide 
necessary stabilizing treatment (other records, such as 
test results not yet available or historical records not 
readily available in the hospital’s files, must be sent as 
soon as practicable after transfer) [42 C.F.R. Section 
489.24(e)(2)(iii)];

4. In which the transfer is effected through qualified 
personnel and transportation equipment, as required, 
including the use of necessary and medically 
appropriate life support measures during the transfer. 
It is the treating physician at the transferring hospital 
who decides how the patient will be transported to 
the receiving hospital and what transport service will 
be used, since this physician has assessed the patient 
personally. The transferring hospital is required to 
arrange transport that minimizes the risk to the patient, 
in accordance with the requirements of 42 C.F.R. 
Section 489.24(e)(2)(iv); and

5. Which meets such other requirements as the U.S. 
Department of Health and Human Services (DHHS) 
finds necessary in the interest of the health and safety 
of individuals transferred.

In addition, the patient record should document an 
evaluation of the patient immediately prior to the departure 
from the hospital.

[42 U.S.C. Section 1395dd(c)(2)]

(For further guidance on the obligations of transferring 
hospitals, including tips for communicating with receiving 
hospitals, see chapter 5 in CHA’s EMTALA — A Guide to 
Patient Anti-Dumping Laws.)

TRANSFER OF A PATIENT WITH A PSYCHIATRIC 
EMERGENCY MEDICAL CONDITION

A patient may be transferred for admission to a psychiatric 
unit within a general acute care hospital or an acute 
psychiatric hospital for care and treatment that is solely 
necessary to relieve or eliminate a psychiatric emergency 
medical condition, if, in the opinion of the treating provider, 
the patient’s psychiatric emergency medical condition is 
such that, within reasonable medical probability, no material 
deterioration of the patient’s psychiatric emergency medical 
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condition is likely to result from, or occur during, a transfer 
of the patient. A provider must notify the patient’s health 
plan, or the health plan’s contracting medical provider 
of the need for the transfer if identification of the plan is 
obtained. [Health and Safety Code Section 1317.4a]

A hospital that transfers a patient for admission to a 
psychiatric unit within a general acute care hospital or to 
an acute psychiatric hospital as described above must do 
both of the following:

1. Attempt to obtain the name and contact information 
of the patient’s health plan. The hospital must 
document its attempts in the patient’s medical record. 
The hospital’s attempts must include requesting 
the patient’s health care service plan member card, 
asking the patient, the patient’s family member, or 
other person accompanying the patient if he or she 
can identify the patient’s health care service plan, or 
using other means known to the hospital to accurately 
identify the patient’s health plan. 

2. Notify the patient’s health plan or the health plan’s 
contracting medical provider of the transfer, provided 
that the identification of the plan was obtained. The 
hospital must provide the plan or its contracting 
medical provider with the name of the patient, the 
patient’s member identification number, if known, the 
location and contact information, including a telephone 
number, for the location where the patient will be 
admitted, and the preliminary diagnosis. A hospital 
must make this notification by either following the 
instructions on the patient’s health plan member card 
or by using the contact information that health plans 
are required to provide to hospitals. 

The hospital making the transfer is not required to make 
more than one telephone call to the health plan, or its 
contracting medical provider, provided that in all cases 
the health plan, or its contracting medical provider, must 
be able to reach a representative of the provider upon 
returning the call. The representative of the hospital who 
makes the telephone call may be, but is not required to be, 
a physician and surgeon. 

Transfer to Noncontracting Facility

If a transfer is made to a facility that does not have a 
contract with the patient’s health plan, the plan may 
subsequently require and make provision for the transfer 
of the patient to a general acute care hospital or an acute 
psychiatric hospital that has a contract with the plan or its 
delegated payer, provided that in the opinion of the treating 
provider the patient’s psychiatric emergency medical 
condition is such that, within reasonable medical probability, 

no material deterioration of the patient’s psychiatric 
emergency medical condition is likely to result from, or 
occur during, the transfer of the patient.

Responsibility of Receiving Hospital

Upon admission, the hospital to which the patient was 
transferred must notify the health care service plan of 
the transfer, provided that the facility has the name and 
contact information of the patient’s health plan. The facility 
must not be required to make more than one telephone 
call to the health plan, or its contracting medical provider, 
provided that in all cases the health plan, or its contracting 
medical provider, must be able to reach a representative 
of the facility upon returning the call, should the plan, or 
its contracting medical provider, need to call back. The 
representative of the facility who makes the telephone call 
may be, but is not required to be, a physician and surgeon.

DISCHARGE OF AN EMERGENCY PATIENT

Under the EMTALA Interpretive Guidelines, the hospital 
may discharge a patient if the treating physician has 
determined, within reasonable clinical confidence, that the 
patient has reached the point where the patient’s continued 
care, including diagnostic work-up and/or treatment, may 
be reasonably performed on an outpatient basis or a later 
inpatient basis. The EMTALA Interpretive Guidelines require 
that the hospital provide the patient a “plan for appropriate 
follow-up care as part of the discharge instructions.” 
Hospitals are expected to make reasonable efforts to 
assist or provide the patient the necessary information to 
obtain follow-up care in order to prevent deterioration of 
the patient’s condition. It is recommended that hospitals 
have preprinted discharge instructions that include a notice 
to the patient that he or she may return to the hospital if 
the patient is unable to find a physician or another provider 
who will accept the patient and provide the necessary 
follow-up services [EMTALA Interpretive Guidelines, Tag 
A-2407/C-2407].

(For a discussion regarding the discharge of homeless 
patients, see B. “Discharge of Homeless Patients,” 
page 12.12.)

PATIENT REFUSAL OF FURTHER EXAMINATION AND 
TREATMENT OR TRANSFER

If the hospital determines that an appropriate transfer is 
required, but the patient refuses, the hospital must offer 
to transfer the patient after informing the patient of the 
risks and benefits. The patient must be told the possible 
consequences of refusing the transfer, and the hospital 
must take reasonable steps to secure the patient’s written 
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informed refusal. CHA has developed “Patient Refusal 
of Transfer” (CHA Form 9-1) to document this refusal. 
The medical record must contain a description of the 
proposed transfer that was refused. [42 C.F.R. Section 
489.24(d)] (See also C. “Transfer of Health Plan Enrollee for 
Post-Stabilization Care,” page 12.20.)

F. Hospital With Specialized Capabilities or 
Facilities

Federal law states that a hospital that has specialized 
capabilities or facilities, including, but not limited to, 
facilities such as a burn unit, trauma unit or neonatal 
intensive care unit (or with respect to rural areas, regional 
referral centers as identified in regulations) must not refuse 
to accept an appropriate transfer of a patient with an 
unstabilized emergency medical condition who requires 
such specialized capabilities or facilities if the hospital 
has the capacity to treat the patient [42 U.S.C. Section 
1395dd(g)]. However, this obligation does not apply to 
the acceptance of inpatients. It does apply to patients in 
observation status if they have not been admitted. (No 
statute, regulation, or judicial decision clarifies which 
services may be considered “specialized capabilities 
or facilities” besides burn, trauma and neonatal.) 
However, CMS has generally applied the receiving 
hospital obligations to acceptance of any emergency 
patient with an unstabilized emergency condition who 
requires a higher level of care than is then available at the 
sending hospital. Specialty and other hospitals that do 
not provide emergency services are required to accept 
patients in the same manner as hospitals with dedicated 
emergency departments.

CMS has indicated that a receiving hospital cannot place 
a condition on the use of a particular transport service 
for an emergency patient. A broader interpretation of 
the memorandum is that certain types of conditions on 
accepting an emergency transfer are disfavored, and may 
constitute an EMTALA violation. [EMTALA Interpretive 
Guidelines, Tag A-2411/C-2411]

CMS has determined that this provision does not require 
hospitals to agree to accept the transfer of patients from 
hospitals located outside the United States. However, if 
such a patient arrives on hospital property, the hospital may 
not refuse to provide the patient with a medical screening 
examination and stabilizing treatment.

(For further guidance on the obligations of receiving 
hospitals, including tips for communicating with transferring 
hospitals, see chapter 7 in CHA’s EMTALA — A Guide to 
Patient Anti-Dumping Laws.)

G. Provide Care Before Asking About Payment

Federal law states that a hospital may not delay provision 
of an appropriate medical screening examination or 
further medical examination and treatment to stabilize the 
medical condition in order to inquire about the individual’s 
method of payment or insurance status [42 U.S.C. Section 
1395dd(h)]. However, state law is stricter in this regard, 
requiring that emergency services be provided without first 
questioning the patient or any other person regarding the 
patient’s ability to pay [Health and Safety Code Section 
1317(d)].

H. Standards for Transfer of a Patient With an 
Aerosol Transmissible Disease

The California Occupational Safety and Health Standards 
(Cal/OSHA) Board requires hospitals to comply with 
specific standards for transferring patients who have, or are 
suspected to have, an airborne infectious disease (AirID) 
(This discussion is intended to summarize only the transfer 
requirements in the regulation. Hospitals should review the 
regulation for additional requirements for handling AirID 
cases and protecting hospital staff.) The regulation defines 
AirID as either: 

1. An aerosol transmissible disease (ATD) transmitted 
through dissemination of airborne droplet nuclei, small 
particle aerosols, or dust particles containing the 
disease agent for which airborne infection isolation 
(AII) is recommended by the CDC or the California 
Department of Public Health (CDPH). At the time of 
publication of this manual, those diseases are: 

a. Aerosolizable spore-containing powder or other 
substance that is capable of causing serious 
human disease, e.g. Anthrax/Bacillus anthracis; 

b. Avian influenza/Avian influenza A viruses (strains 
capable of causing serious disease in humans); 

c. Varicella disease (chickenpox, shingles)/Varicella 
zoster and Herpes zoster viruses, disseminated 
disease in any patient. Localized disease in 
immunocompromised patient until disseminated 
infection ruled out; 

d. Measles (rubeola)/Measles virus; 

e. Monkeypox/Monkeypox virus; 

f. Novel or unknown pathogens (including H1N1); 

g. Severe acute respiratory syndrome (SARS); 

h. Smallpox (variola)/Variola virus; 
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i. Tuberculosis (TB)/Mycobacterium tuberculosis — 
Extrapulmonary, draining lesion; 

j. Pulmonary or laryngeal disease, confirmed; 

k. Pulmonary or laryngeal disease, suspected; 

l. Any other disease for which public health 
guidelines recommend airborne infection 
isolation; or 

2. The disease process caused by a novel or unknown 
pathogen for which there is no evidence to rule out 
with reasonable certainty the possibility that the 
pathogen is transmissible through dissemination of 
airborne droplet nuclei, small particle aerosols, or dust 
particles containing the novel or unknown pathogen. 

A hospital must admit a patient requiring AirID to an 
airborne infection isolation room in the hospital within five 
hours of identification; or transfer the patient to another 
facility within five hours unless the hospital documents each 
of the following: 

1. The hospital has contacted the local health officer; and

2. There is no airborne infection isolation room or area 
available within the jurisdiction of the local health 
officer; and

3. The hospital has made reasonable efforts to contact 
facilities outside of the jurisdiction, as provided in its 
ATD Exposure Control Plan; and 

4. All applicable measures recommended by the local 
health officer or the infection control physician (or 
other designated health care professional) have been 
implemented; and

5. All employees who enter the room or area housing 
the patient are provided with, and use, appropriate 
personal protective equipment and respiratory 
protection in accordance with the rules for respiratory 
protection. 

This documentation must be completed at the end of the 
five-hour period, and at least every 24 hours thereafter. 
However, if the treating physician determines that the 
transfer would be detrimental to a patient’s condition, the 
facility must:

1. Ensure that employees use respiratory protection when 
entering the room or area housing the patient;

2. Review the patient’s condition at least every 24 
hours to determine if transfer is safe, and record 
the determination as described in its ATD Exposure 
Control Plan; and 

3. Make the transfer within the five-hour period described 
above, once the physician determines that the transfer 
is safe.

[Title 8, California Code of Regulations Section 5199]

I. Agreement With the U.S. Department of Health 
and Human Services 

With respect to the treatment of emergency medical 
conditions, Medicare-participating hospitals must file 
certain agreements with DHHS. These include agreements:

1. To adopt and enforce a policy to ensure compliance 
with EMTALA and its amendments [42 U.S.C. Section 
1395cc(a)(1)(I)(i)].

2. To maintain medical and other records related to 
patients transferred to or from the hospital for a period 
of five years from the date of the transfer [42 U.S.C. 
Section 1395cc(a)(1)(I)(ii)].

3. To maintain an on-call list of physicians who are on 
the hospital medical staff or who have privileges at 
the hospital, or who are on staff or have privileges at 
another hospital participating in a formal community 
call plan, in accordance with the EMTALA regulations, 
available to provide necessary treatment after the initial 
medical screening to stabilize patients with emergency 
medical conditions in accordance with the resources 
available to the hospital [42 C.F.R. Section 489.20(r)(2); 
42 U.S.C. Section 1395cc(a)(1)(I)(iii)].

4. To post conspicuously in the emergency department a 
sign in a form specified by DHHS specifying the rights 
of individuals under EMTALA and its amendments with 
respect to examination and treatment for emergency 
medical conditions and women in labor [42 U.S.C. 
Section 1395cc(a)(1)(N)(iii)]. The “Notice for Emergency 
Room” (CHA Form 9-9) was developed to meet both 
state and federal signage requirements. The signs 
must be printed in English and other major languages 
common to the population of the area served by the 
hospital (see chapter 1 regarding laws related to 
translation requirements). The signs must be clearly 
readable at 20 feet or the expected vantage point 
of the patients. The signs must be posted in places 
likely to be noticed by all individuals entering the 
emergency department, as well as those individuals 
waiting for examination and treatment in areas other 
than traditional emergency departments (that is, at 
entrances, in admitting areas, in waiting rooms, and in 
treatment areas) [42 C.F.R. Section 489.20(q)].
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5. As discussed in M. “Reporting Violations,” page 12.34, 
to report the transfer to the hospital of an emergency 
patient with an unstabilized emergency condition is 
in violation of the EMTALA requirements [42 C.F.R. 
Section 489.20(m)].

6. To maintain a central log on each individual who comes 
to the emergency department seeking assistance and 
whether he or she:

a. Refused treatment; 

b. Was refused treatment; 

c. Was transferred; 

d. Was admitted and treated; or

e. Was stabilized and transferred or discharged.

[42 C.F.R. Section 489.20(r)(3)]

J. Licensure Conditions

REQUIRED POLICIES AND PROTOCOLS

As a condition of licensure, hospitals are required by 
state law to adopt written transfer policies and protocols 
consistent with the law and the regulations promulgated 
thereunder. Hospitals that fail to do so are subject to 
monetary fines and to denial or revocation of any of their 
licenses. [Title 22, California Code of Regulations, Section 
70717; Health and Safety Code Section 1317.3] The 
required policies and transfer protocols must include:

1. A transfer protocol. CHA has designed a model 
emergency transfer protocol for hospitals with 
emergency departments to use as a basis for their own 
protocols and policies. It is found in CHA’s EMTALA — 
A Guide to Patient Anti-Dumping Laws.

2. A policy that prohibits discrimination in the provision 
of emergency services on the basis of ethnicity, 
citizenship, age, preexisting medical condition, 
insurance status, economic status, ability to 
pay for medical services, or other characteristic 
listed or defined in the Unruh Civil Rights Act (see 
A. “Discrimination,” page 12.19) except to the extent 
that a circumstance such as age, sex, preexisting 
medical condition, or mental or physical disability is 
medically significant to the provision of appropriate 
medical care to the patient. The policy should also 
prohibit discrimination on the basis of sex, race, color, 
religion, national origin, ancestry, disability, genetic 
information, marital status and sexual orientation, 

as these bases for discrimination are also unlawful 
in California.

NOTE: Transfer of a patient requiring evaluation for 
involuntary psychiatric treatment based upon the 
decision of a professional person authorized by law to 
make that decision does not constitute discrimination 
if the transferring facility is not designated by the 
county pursuant to Welfare and Institutions Code 
Section 5000 et seq. [Health and Safety Code Section 
1317.3(b)]

3. A policy that requires that physicians who serve on an 
“on-call” basis to the hospital’s emergency room may 
not refuse to respond to a call for any of the reasons 
listed above. This requirement shall also be included 
in any contract between the hospital and a physician 
or physician group for the provision of emergency 
room coverage.

4. Written and oral notification to persons presenting to 
the emergency room (or to their representatives if any 
are present and the person is unable to understand 
verbal or written communication) of:

a. The reason for the transfer or refusal to provide 
emergency services, and

b. The patient’s right to emergency services prior 
to transfer or discharge without regard to ability 
to pay.

Such notice is not required when the patient is 
unaccompanied and the hospital has made reasonable 
efforts to locate a representative, and because of the 
patient’s physical or mental condition, notification is not 
possible. (See F. “Right to Have Family Member and 
Personal Physician Notified of Admission,” page 1.7, 
regarding requirements for notifying family members or 
others.)

5. A sign posted in the emergency room that informs the 
public of its right to emergency services regardless 
of ability to pay. The “Notice for Emergency Room” 
(CHA Form 9-9) was developed to meet both state 
and federal signage requirements. The signs must be 
printed in English and other major languages common 
to the population of the area served by the hospital 
(see VII. “Interpreter Services,” page 1.19, regarding 
laws related to translation requirements). The signs 
must be clearly readable at 20 feet or the expected 
vantage point of the patients. The signs must be 
posted in places likely to be noticed by all individuals 
entering the emergency department, as well as those 
individuals waiting for examination and treatment in 
areas other than traditional emergency departments 
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(that is, at entrances, in admitting areas, in waiting 
rooms, and in treatment areas). [42 C.F.R. Section 
489.20(q)]

CALIFORNIA DEPARTMENT OF PUBLIC HEALTH 
APPROVAL

Each hospital’s policies and protocols must be submitted 
to CDPH for approval [Health and Safety Code Section 
1317.3(f)].

K. Legal Obligations to Third-Party Payers; 
County Hospital Obligations

Hospitals that have a legal obligation, by contract or 
otherwise, to third-party payers (HMOs, PPOs, employers, 
insurers, or government entities) to provide emergency 
services to their patients must receive the patients to the 
extent required by that legal obligation. 

A county hospital is required to accept transfer of a 
patient who is determined by the county to be a county 
responsibility, unless the county hospital does not have 
appropriate bed capacity, medical personnel, or equipment 
required to provide care to the patient. When a county 
hospital is unable to accept such a patient, it is required 
to make appropriate arrangements for the patient’s 
care. However, state law specifies that no particular level 
of service or payment is mandated, that the county’s 
obligations under the Welfare and Institutions Code are 
not altered, and that this statute neither creates a cause of 
action nor limits the county’s flexibility to manage county 
health systems within available resources [Health and 
Safety Code Section 1317.2a].

L. Documentation and Annual Reports

A hospital that makes and receives transfers is required 
to submit annual reports to CDPH on forms prescribed 
by CDPH [Health and Safety Code Section 1317.4(a) 
and (b)]. As mentioned above, records related to patients 
transferred to or from the hospital must be retained for at 
least five years [42 U.S.C. Section 1395cc(a)(1)(I)(ii)]. In 
addition, hospitals must maintain a log of each individual 
who came to the emergency department for care, and 
whether he or she refused treatment, was refused 
treatment, transferred, admitted and treated, stabilized and 
transferred, or discharged. A hospital must also maintain 
a list of physicians who are on call for duty after the initial 
examination to provide treatment necessary to stabilize 
a patient with an emergency medical condition [42 C.F.R. 
Section 489.20(r)].

M. Reporting Violations

STATE LAW REQUIREMENTS

Receiving hospitals, physicians, other licensed emergency 
room health personnel at the receiving hospital, and 
certified pre-hospital emergency personnel who know of 
apparent violations of state law or regulations must report 
apparent violations to CDPH within one week following 
occurrence. Corresponding personnel at the transferring 
hospital may make these reports, but are not required to 
do so. Where two or more individuals required to report 
have knowledge of an apparent violation, a single report 
may be filed by a person selected by mutual agreement in 
accordance with hospital protocols. An individual required 
to report who disagrees with the proposed joint report has 
a right and duty to report separately. Unlike other violations, 
failure to report cannot result in a fine but could be a basis 
for civil liability in some circumstances [Health and Safety 
Code Section 1317.4(c)].

FEDERAL LAW REQUIREMENTS

Federal regulations require hospitals which believe they 
have received a patient from another hospital in violation 
of EMTALA provisions to report the suspected violation to 
the CDPH Division of Licensing and Certification or to the 
U.S. DHHS. The federal regulations do not specify a time 
frame for reporting, but CMS suggests that reports should 
be made within 72 hours of the violation [42 C.F.R. Section 
489.20(m)]. There is no required reporting form or format.

N. Immunity and Prohibition Against Retaliation

Federal law states that a hospital may not penalize or 
take adverse action against a physician or a qualified 
medical person for refusing to authorize the transfer of a 
patient with an emergency medical condition that has not 
been stabilized [42 U.S.C. Section 1395dd(i)] or against 
a hospital employee for reporting a violation of EMTALA 
provisions [42 C.F.R. Section 489.24(e)].

State law prohibits retaliation, including the institution 
of a civil action, and recovery of monetary relief, against 
physicians or other personnel for reporting in good faith 
an apparent violation. A physician who declines to transfer 
a patient because the physician has determined that 
the transfer would create a medical hazard is likewise 
protected against such retaliation. [Health and Safety Code 
Section 1317.4(d) and (e)]

A person who violates Health and Safety Code Section 
1317.4(d) or (e) is subject to a civil money penalty of up 
to $10,000 per violation, in addition to any other remedy 
provided by law [Health and Safety Code Section 1317.4(f)].
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State law also prohibits retaliation against a physician for 
advocating for medically appropriate care for a patient 
[Business and Professions Code Sections 510 and 2056].

O. Penalties

A hospital that fails to comply with the federal EMTALA 
transfer requirements, whether negligently or knowingly 
and willfully, is subject to exclusion from the Medicare 
and Medicaid programs. In addition, the hospital and any 
physician that violates the federal transfer requirements are 
subject to a penalty of up to $50,000 ($25,000 for hospitals 
with less than 100 beds) [42 U.S.C. Section 1395dd(d)].

A hospital violating state law may be fined up to $25,000 
for each violation. However, the state may not impose 
a fine that, when added to a fine imposed under federal 
law, exceeds $30,000. Hospitals may also have their EMS 
permit suspended or revoked. Physicians may be fined 
up to $5,000 for each violation. [Health and Safety Code 
Section 1317.6]

In addition, a person who suffers personal harm, or a 
medical facility that suffers financial loss as a result of 
violations of transfer laws, may sue for damages and 
reasonable attorney’s fees. The transferring hospital may 
be required to pay the reasonable charges of the receiving 
hospital for providing emergency services that should have 
been provided before the transfer [Health and Safety Code 
Section 1317.6(j)].

P. Declared Emergency

The Secretary of DHHS may declare an emergency and 
waive the application of EMTALA sanctions. When such 
a waiver has been issued, EMTALA sanctions for an 
inappropriate transfer or for the direction or relocation of 
an individual to receive medical screening at an alternate 
location do not apply to a hospital with a dedicated 
emergency department if the following conditions are met:

1. The transfer is necessitated by the circumstances of 
the declared emergency in the emergency area during 
the emergency period.

2. The direction or relocation of an individual to receive 
medical screening at an alternate location is pursuant 
to an appropriate state emergency preparedness 
plan or, in the case of a public health emergency that 
involves a pandemic infectious disease, pursuant to a 
state pandemic preparedness plan.

3. The hospital does not discriminate on the basis of an 
individual’s source of payment or ability to pay.

4. The hospital is located in an emergency area during an 
emergency period.

5. There has been a determination that a waiver of 
sanctions is necessary.

A waiver of these sanctions is limited to a 72-hour period 
beginning upon the implementation of a hospital disaster 
protocol, except that if a public health emergency involves 
a pandemic infectious disease (such as pandemic 
influenza), the waiver will continue in effect until the 
termination of the declaration of a public health emergency.

[42 C.F.R. Section 489.24(a)(2)(i)]

IX. TEMPORARY ABSENCE RELEASE

A. Introduction

It may be necessary at times for a patient to be temporarily 
absent from the hospital for medical or personal reasons. 
For example, a patient may be temporarily absent in order 
to attend a psychiatric or rehabilitation outing, to attend a 
funeral, or in order to receive medical treatment at another 
health facility. A patient may also desire to leave the 
hospital for a short period for his or her own convenience. 
The hospital should limit temporary absences to those that 
are approved by the patient’s physician.

The patient must understand that he or she is not 
discharged from the hospital, but instead is temporarily 

“on leave.” Generally, a patient should not be permitted 
to remain away from the hospital overnight without being 
discharged. If the duration of an absence is unexpectedly 
extended, the hospital should take the necessary steps to 
discharge the patient and to document the reasons for the 
unexpected extension.

B. Purpose of Forms 

Three different forms have been prepared for use by the 
hospital to verify consent for a patient’s temporary absence. 
The three forms are designed for use when the temporary 
absence is for: 

1. The patient’s convenience,

2. Participation in a patient outing, or

3. Medical treatment at another facility (see VI. “Transfer 
From, and Return to, Hospital to Receive Treatment at 
Another Facility,” page 12.18).
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TEMPORARY ABSENCE FOR PATIENT’S CONVENIENCE

A “Temporary Absence Release” (CHA Form 9-10) 
should be completed and signed by the patient or legal 
representative when the patient desires to leave the 
hospital for a short period of time for his or her own 
convenience, and authorization to do so has been obtained 
from the patient’s attending physician.

CONSENT FOR PARTICIPATION IN PATIENT OUTING

When the attending physician has authorized the patient’s 
participation in a patient outing, the hospital should have 
the patient or legal representative complete and sign a 
consent form that contains the information presented in 
the “Consent for Participation in Patient Outing” form (CHA 
Form 9-11).

AUTHORIZATION FOR AND CONSENT TO TRANSFER 
FOR MEDICAL TREATMENT

The “Consent to Transfer for Medical Treatment” form (CHA 
Form 9-3) should be used when the patient’s temporary 
absence is for the purpose of receiving medical treatment 
at another facility (see VI. “Transfer From, and Return 
to, Hospital to Receive Treatment at Another Facility,” 
page 12.18).

C. Recommended Procedure

PHYSICIAN’S AUTHORIZATION

The physician should document permission for the patient 
to be absent on the physician’s order sheet and indicate 
the approximate number of hours the patient may be gone.

COMPLETION OF FORM

The appropriate form should be completed and signed 
by the patient or legal representative and placed in the 
patient’s medical record.

D. General Considerations

PATIENT OUTING

Every planned patient outing should be reviewed to assure 
that proper precautions are taken for the patient’s safety, 
and that the hospital’s malpractice and general liability 
coverage extends to activities away from the hospital 
and related transportation. Patients usually should not be 
allowed to drive themselves and never should be allowed 
to transport other patients. Whenever a patient provides his 

or her own transportation, the patient should be discharged 
upon leaving the hospital and readmitted upon returning.

REIMBURSEMENT CONSEQUENCES

Some private insurance programs and government 
programs may not provide hospitalization benefits if a 
patient is away from the hospital overnight. Also, in some 
instances, the ability of a patient to be away from the 
hospital for an extended period of time (e.g., overnight) may 
affect the hospital’s ability to justify the medical necessity 
of the patient’s treatment. It could be questioned whether 
a patient who can leave a hospital overnight or for several 
days is acutely ill.

Consequently, the “Temporary Absence Release” (CHA 
Form 9-10) and “Consent for Participation in Patient 
Outing” forms (CHA Form 9-11) include a paragraph 
which specifically states that the patient will, to the extent 
permitted by law, remain obligated to pay for the hospital’s 
services if a private or government insurance program 
denies coverage. This paragraph may be deleted if a 
hospital does not intend to charge for such services, has 
not experienced coverage difficulties, is willing to forego 
reimbursement if coverage is denied, or admits patients 
with the explicit understanding that they are responsible for 
any expenses not reimbursed by insurance. This paragraph 
may need to be revised to reflect any contractual 
obligations by the hospital to third party payers.

A hospital’s ability to charge Medicare patients for 
services is strictly limited. Specifically, a hospital may 
not secure agreement from Medicare patients to pay for 
services that are not considered medically necessary by 
Medicare unless the specific conditions governing such 
agreements have been met. Hospitals should consult 
with their Medicare intermediary, peer review organization 
and legal counsel regarding the procedures and forms 
that should be completed to allow the hospital to charge 
Medicare patients.
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This chapter describes laws related to pregnant women, 
newborns and maternity units. (See III. “Minors With Legal 
Authority to Consent,” page 4.11, for information about 
who may consent to treatment for minor patients.)

As a reminder, a minor, regardless of age or marital status, 
may consent to hospital, medical, or surgical care related 
to treatment of pregnancy [Family Code Section 6925]. In 
addition, a minor may consent to the care for her baby 
(see “Children of Minor Parents,” page 4.7). However, 
a minor who would otherwise have the legal authority 
to consent to medical treatment for herself or her baby 
may not do so if she does not understand the nature and 
consequences of the proposed health care, including its 
significant benefits, risks, and alternatives (see “Capacity to 
Consent,” page 4.12). 

Legal counsel should be consulted if doubt exists about 
whether a particular minor may consent to medical 
treatment on her own behalf or for her baby. 

I. PRENATAL ISSUES

A. Notice to Midwife’s Clients

California law allows two types of midwives to attend 
childbirth: a licensed midwife and a certified nurse-midwife. 
Licensed midwives are regulated by the Medical Board of 
California under Business and Professions Code Sections 
2505–2523. Certified nurse-midwives are regulated by 
the Board of Registered Nursing under Business and 
Professions Code Sections 2746–2746.8. This portion of 
the manual applies to licensed midwives only (not certified 
nurse-midwives). There are no special disclosures that 
certified nurse-midwives must give to their clients/patients.

GENERAL INFORMATION

Licensed midwives must provide specified information, in 
writing, to a prospective client as part of a client care plan, 
and obtain informed consent from the client [Business and 
Professions Code Sections 2507 and 2508].

The written notice containing the required information must 
be signed by both the midwife and the client. A copy must 
be placed in the medical record.

The Medical Board of California has developed a “Licensed 
Midwife Disclosure Form” that midwives may use to fulfill 
this requirement. The form is available at www.mbc.ca.gov/
licensees/midwives. Midwives should also provide a copy 
of Business and Professions Code Section 2507, because 
the Medical Board’s form only references that law rather 
than describing it. Business and Professions Code Section 
2507 may be found at http://leginfo.legislature.ca.gov/
faces/codes.xhtml.

A midwife who does not have liability insurance coverage 
for the practice of midwifery must disclose that fact to the 
client on the first visit or examination, whichever comes first 
[Title 16, California Code of Regulations, Section 1379.20].

VAGINAL BIRTH AFTER C-SECTION

If a licensed midwife has a client who has previously had a 
Caesarean section but who meets the criteria for a vaginal 
birth after C-section as set forth in the “Standard of Care 
for California Licensed Midwives” (Sept. 15, 2005 edition), 
the midwife must obtain the client’s written informed 
consent that includes, but is not limited to, the following:

1. The current statement by the American College 
of Obstetricians and Gynecologists regarding its 
recommendations for vaginal birth after C-section 
(VBAC).

2. A description of the licensed midwife’s level of clinical 
experience and history with VBACs and any advanced 
training or education in the clinical management 
of VBACs.

3. A list of educational materials provided to the client.

4. The client’s agreement to:

a. Provide a copy of the dictated operative report 
regarding the prior C-section;

b. Permit increased monitoring; and,

c. Upon request of the midwife, transfer the client to 
a hospital at any time or if labor does not unfold in 
a normal manner.

5. A detailed description of the material risks and benefits 
of VBAC and elective repeat C-section.

[Title 16, California Code of Regulations, Section 1379.19]

http://www.mbc.ca.gov/licensees/midwives
http://www.mbc.ca.gov/licensees/midwives
http://leginfo.legislature.ca.gov/faces/codes.xhtml
http://leginfo.legislature.ca.gov/faces/codes.xhtml
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The website of the American College of Obstetricians and 
Gynecologists, www.acog.org, has helpful information 
regarding VBACs and their risks and benefits.

LICENSED MIDWIFE’S PATIENT TRANSFERRED TO 
HOSPITAL

If a maternity patient planned to have an out-of-hospital 
birth, but is instead transferred to a hospital by a licensed 
midwife, the hospital must report this to the Medical 
Board of California and the California Maternal Quality 
Care Collaborative. The Medical Board of California has 
developed a reporting form and instructions, available 
at www.mbc.ca.gov/Forms/Licensees/midwives_
out-of-hospital_delivery.pdf. The licensed midwife is 
required to provide records, including prenatal records, 
and speak with the receiving physician about labor up to 
the point of the transfer. [Business and Professions Code 
Section 2510]

B. Prenatal Screening for Birth Defects

Clinicians must provide all pregnant women information 
about prenatal screening for birth defects. The state of 
California has created a booklet for this purpose called 

“The California Prenatal Screening Program,” which may be 
found in several languages at https://www.cdph.ca.gov/
Programs/CFH/DGDS/Pages/pns/patientinformation.
aspx. The booklet must be given to the pregnant woman 
before the 140th day of gestation or before the 126th 
day from conception, as estimated by medical history or 
clinical testing.

If the woman requests screening, the clinician must obtain 
a signed informed consent document from her. The 
consent form may be found at https://www.cdph.ca.gov/
Programs/CFH/DGDS/Pages/pns/healthcareprovider.aspx. 
The same form also serves to document a woman’s refusal 
of the screening.

If the woman consents to screening, the clinician 
must complete the required specimen collection forms, 
arrange for collection of the specimen, and send it to 
the designated screening lab. Alternatively, the clinician 
may refer the patient to another practitioner. If the initial 
screening test is positive, the clinician must refer the patient 
to state-contracted vendors for follow-up. 

If the initial screening test was positive, the clinician must 
also complete a CDPH form within 30 days of the end of 
the pregnancy documenting the outcome of the pregnancy 
and the status of each fetus or infant.

[Title 17, California Code of Regulations, Section 6527]

C. Blood Testing of Pregnant Women

As early as possible during prenatal care, a physician or 
other health care practitioner engaged in the prenatal care 
of a pregnant woman or attending the woman at the time 
of labor or delivery must obtain a blood specimen. The 
blood specimen must be tested for syphilis, Rh blood 
type, the presence of the hepatitis B surface antigen and 
human immunodeficiency virus (HIV). However, testing 
is not required to the extent that the practitioner knows 
the woman’s blood type or knows that the woman has 
previously been determined to be chronically infected 
with hepatitis B or HIV and accepts responsibility for the 
accuracy of the information [Health and Safety Code 
Sections 120685-120690, 125090]. Testing is also not 
required if the patient refuses.

Prior to obtaining the specimen, the practitioner must give 
the woman the following information:

1. The intent to perform the syphilis, HIV, hepatitis B and 
Rh blood type testing.

2. The routine nature of the test.

3. The purpose of the test.

4. The risks and benefits of the test.

5. A description of the modes of HIV transmission, 
including the risk of perinatal transmission of HIV.

6. A discussion of risk reduction behavior modifications, 
including methods to reduce the risk of 
prenatal transmission.

7. The approved treatments known to decrease the risk of 
perinatal transmission of HIV.

8. That the woman has the right to decline the test.

[Health and Safety Code Section 125090(c)]

PRENATAL CARE PROVIDER OBLIGATIONS

In addition to the foregoing, the provider primarily 
responsible for providing prenatal care to a pregnant 
patient must offer HIV information and counseling to every 
pregnant patient. This information and counseling must 
include, but need not be limited to, the following:

1. A description of the modes of HIV transmission.

2. A discussion of risk reduction behavior modifications 
including methods to reduce the risk of 
perinatal transmission.

3. If appropriate, referral information to other HIV 
prevention and psychosocial services including 
anonymous and confidential test sites approved by the 
state Office of AIDS.

http://www.acog.org
http://www.mbc.ca.gov/Forms/Licensees/midwives_out-of-hospital_delivery.pdf
http://www.mbc.ca.gov/Forms/Licensees/midwives_out-of-hospital_delivery.pdf
https://www.cdph.ca.gov/Programs/CFH/DGDS/Pages/pns/patientinformation.aspx
https://www.cdph.ca.gov/Programs/CFH/DGDS/Pages/pns/patientinformation.aspx
https://www.cdph.ca.gov/Programs/CFH/DGDS/Pages/pns/patientinformation.aspx
https://www.cdph.ca.gov/Programs/CFH/DGDS/Pages/pns/healthcareprovider.aspx
https://www.cdph.ca.gov/Programs/CFH/DGDS/Pages/pns/healthcareprovider.aspx
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As mentioned above, testing is not mandatory. [Health and 
Safety Code Section 125107(c)]

NOTE: “Prenatal care provider” means a licensed health 
care professional providing prenatal care within his or her 
lawful scope of practice. It does not include a licensed 
health care professional who provides care other than 
prenatal care to a pregnant patient. [Health and Safety 
Code Section 125107(a)]

HANDOUTS

The California Department of Public Health (CDPH) and 
the Office of AIDS have developed culturally sensitive 
materials in English, Spanish and other languages that 
contain some of the information required to be provided 
to women prior to acceptance of HIV testing [Health and 
Safety Code Section 125092]. A one-page information 
sheet, “Protecting Yourself and Your Baby” (CDPH 8682), is 
available in many languages on the CDPH website.

PATIENT REFUSES TESTING 

If the patient refuses the HIV testing, the health care 
practitioner must document in the medical record the 
patient’s informed refusal — that is, that the patient was 
given all of the information listed above but refused the 
testing [Health and Safety Code Section 120990(a)]. 

FOLLOW-UP PROCEDURES

The patient must be given appropriate information and 
counseling to explain the test results and implications 
for the mother’s and infant’s health, including any 
follow-up care indicated. The information must include, if 
appropriate, referral information to other HIV prevention 
and psychosocial services, including anonymous and 
confidential test sites approved by the Office of AIDS. If 
a woman tests positive for HIV, she must also be given, 
whenever possible, a referral to a provider or institution 
specializing in prenatal care for HIV positive women. The 
law states that health care providers “are also strongly 
encouraged to seek consultation with other providers 
specializing in the care of pregnant HIV positive women.”

A positive hepatitis B or HIV test result must be reported 
to the local health officer (see chapter 18 for reporting 
requirements).

[Health and Safety Code Sections 125050-125107]

D. Maternal Substance Abuse

The law states that a positive toxicology screen at the 
time of an infant’s delivery is not in and of itself a sufficient 
basis for reporting child abuse or neglect. However, any 

indication of maternal substance abuse triggers a required 
assessment of the needs of the mother and child under 
Health and Safety Code Section 123605. If other factors 
are present that indicate risk to a child, then a child abuse 
report must be made. However, a report based on risk 
to a child that relates solely to the inability of the parent 
to provide the child with regular care due to the parent’s 
substance abuse must be made only to a county welfare or 
probation department and not to a law enforcement agency. 
(See V. “Child Abuse and Neglect,” page 17.8, for detailed 
information about child abuse reporting.)

NEEDS ASSESSMENT

Each county must establish protocols between county 
health departments, county welfare departments, and all 
public and private hospitals in the county regarding the 
application and use of an assessment of the needs of, and 
a referral for, a substance-abuse exposed infant to a county 
welfare department.

The needs assessment must be performed by a health care 
practitioner or a medical social worker before the infant is 
released from the hospital.

The purpose of the needs assessment is to:

1. Identify needed services for the mother, child or family, 
including, where applicable, services to assist the 
mother in caring for her child and services to assist 
maintaining children in their homes.

2. Determine the level of risk to the newborn upon release 
to the home and the corresponding level of services 
and intervention, if any, necessary to protect the 
newborn’s health and safety, including a referral to the 
county welfare department for child welfare services.

3. Gather data for information and planning purposes.

[Health and Safety Code Section 123605; Penal Code 
Section 11165.13]

GOVERNMENT FACILITIES

In Ferguson et al. v. City of Charleston et al., 532 U.S. 67 
(2001), the U.S. Supreme Court ruled that a state hospital’s 
performance of a drug test to obtain evidence of a patient’s 
criminal conduct for law enforcement purposes is an 
unreasonable search if the patient has not consented to 
the procedure. In that case, a state hospital worked with 
local law enforcement personnel to develop policies to 
identify and report pregnant drug users. Criteria for testing 
pregnant women were developed which, according to the 
court, were not sufficiently related to illegal drug use to 
constitute probable cause or even a basis for a reasonable 
suspicion. No search warrants were sought. Chain of 
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custody procedures and documentation were developed 
to make sure test results could be used in subsequent 
criminal proceedings. The hospital policy set forth the range 
of possible criminal charges and the logistics of police 
notification and arrests. The policy did not discuss different 
courses of medical treatment for either the mother or infant. 
For purposes of this case, it was assumed that the women 
did not consent to taking the urine sample (although there 
were no allegations that the urine was forcibly removed), 
testing the urine for drugs, or reporting the positive result to 
law enforcement.

The court found that the focus of the policy was on the 
arrest and prosecution of drug-abusing mothers, not 
medical care. The court held that because the hospital was 
a state hospital, the members of its staff were government 
actors and subject to the Fourth Amendment prohibitions 
against unreasonable search and seizure. The court stated 
that when a hospital undertakes to obtain evidence from 
its patients for the specific purpose of incriminating those 
patients, the hospital has a special obligation to make sure 
that the patients are fully informed about their constitutional 
rights. The court sent the case back to a lower court 
to determine whether informed consent was given by 
the patients.

The court distinguished this case from circumstances 
in which physicians, in the course of ordinary medical 
procedures aimed at helping the patient, come across 
information that under rules of law or ethics is subject to 
reporting requirements. However, the court also stated 
that the “reasonable expectation of privacy enjoyed by the 
typical patient undergoing diagnostic tests in a hospital 
is that the results of those tests will not be shared with 
nonmedical personnel without her consent.”

Government hospitals should work with their legal counsel 
to develop a drug testing policy that satisfies the concerns 
outlined by the court in the Ferguson case.

E. Umbilical Cord Blood Banking Education

CDPH has developed standardized information about 
umbilical cord blood banking, which has been inserted into 
the genetic screening and prenatal screening informational 
handouts for parents. [Health and Safety Code Section 
123371(d)]

F. Fetal Ultrasound for Keepsake or 
Entertainment Purposes

A facility that offers fetal ultrasound, or a similar procedure, 
for keepsake or entertainment purposes, must disclose to 
the patient in writing, prior to performing the procedure, the 
following statement:

The federal Food and Drug Administration has 
determined that the use of medical ultrasound 
equipment for other than medical purposes, 
or without a physician’s prescription, is an 
unapproved use.

[Health and Safety Code Section 123620]

G. Obstetrical Care Notice

General acute care hospitals must have a written policy 
declaring that the facility does not have differing standards 
of maternity/obstetrical care based upon a patient’s 
source of payment or ability to pay for medical services. 
Each hospital holding an obstetrical services permit must 
send a copy of the policy to CDPH’s Division of Licensing 
and Certification, and post notices of the policy in the 
obstetrical admitting areas. Notices must be posted in 
the predominant language or languages spoken in the 
hospital’s service area. [Health and Safety Code Section 
1256.2] CHA has developed a sample notice that hospitals 
may use, CHA Appendix 10-C, “Obstetrical Care Notice,” 
found at the end of this chapter. 

A physician’s denial of, or threat to withhold, pain 
management services from a woman in active labor, based 
upon that patient’s source of payment or ability to pay, 
constitutes unprofessional conduct.

This law was enacted in response to some 
anesthesiologists who required cash payment in advance 
before providing epidural anesthesia to women in labor.

H. Infant Security

Hospitals and other health facilities offering maternity 
services must establish written policies and procedures 
to promote the protection of babies and the reduction 
in the number of baby thefts [Health and Safety Code 
Section 1275.7 and Title 22, California Code of Regulations, 
Section 70738].

Each health facility is responsible for reviewing its policies 
regarding infant security at least every two years [Health 
and Safety Code Section 1275.7(d)]. CDPH is responsible 
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for reviewing a facility’s written policies and procedures to 
ensure compliance with the law.

As a reminder, the discharge of an infant to the wrong 
person and the abduction of a patient of any age require 
reporting to CDPH under the adverse event reporting law 
(see chapter 19 for details about this reporting requirement).

I. Baby Stalking

A state law considers it trespassing to knowingly enter 
or remain in a neonatal unit, maternity ward, or birthing 
center without lawful business to pursue therein, if proper 
notice is posted in the area. This law was requested by a 
hospital that had a person who frequently loitered around 
the hospital’s newborn nursery area. Such loiterers pose a 
concern for infant security.

For a person to be convicted of this type of trespass, a 
sign must be posted at each entrance into the area (at 
a minimum) advising persons that access to the area 
is restricted to those persons having lawful business to 
pursue therein. The law does not require hospitals to 
post these signs; however, CHA recommends that signs 
be posted so that peace officers will remove loiterers if it 
becomes necessary. CHA has developed a sample sign 
in English and Spanish, the “Baby Stalking Sign” (CHA 
Appendix 10-A), that hospitals may use for this purpose. 
The sign may also be downloaded from CHA’s website 
at www.calhospital.org/free-resources then “Notices and 
Posters.” Hospitals should decide whether to post signs 
and should adopt appropriate policies and procedures to 
handle loiterers in newborn areas.

A person convicted of a violation of this law will be 
punished as follows:

1. A fine not exceeding $100.

2. Imprisonment in a county jail not exceeding one year, 
or a fine not exceeding $1,000, or both, if the person 
refuses to leave after being asked to leave by a peace 
officer or other authorized person.

3. Imprisonment in a county jail not exceeding one year, 
or a fine not exceeding $2,000, or both, for a second 
or subsequent offense.

If probation is granted or sentencing is suspended, the 
person may be required to undergo counseling. [Penal 
Code Section 602(x)]

J. Inmates in Labor

An inmate known to be pregnant or in recovery after 
delivery may not be restrained by the use of leg irons, 

waist chains, or handcuffs behind the body. In addition, a 
pregnant inmate in labor, during delivery, or in recovery 
after delivery may not be restrained by the wrists, ankles, or 
both, unless deemed necessary for the safety and security 
of the inmate, the staff, or the public. 

Restraints must be removed when a professional who is 
currently responsible for the medical care of the pregnant 
inmate during a medical emergency, labor, delivery, or 
recovery after delivery determines that the removal of 
restraints is medically necessary.

For purposes of this law, an “inmate” means an adult or 
juvenile who is incarcerated in a state or local correctional 
facility. 

[Penal Code Sections 3407, 3423, and 6030; Welfare and 
Institutions Code Sections 222 and 1774]

II. BIRTH

A. Consent for Obstetric Procedures

The question sometimes arises, “Do we have to get a 
consent for a vaginal delivery?” The short answer is “no.” 
Consent for care for a routine vaginal delivery is implied 
by the fact that the patient voluntarily came to the hospital 
for care, and is covered by the hospital’s Conditions 
of Admission form (see chapter 11) or by the principle 
that consent is not required for emergency situations 
(see B. “Emergency Treatment Exception,” page 2.3). 
However, if a pregnant patient who has capacity to 
make health care decisions directs the hospital not to do 
something that is a regular part of a vaginal delivery, that 
wish should be respected. 

The hospital’s medical staff should adopt a policy about 
whether and when to obtain informed consent from 
pregnant patients for procedures other than a routine 
vaginal delivery. A suggested list for consideration includes:

1. Vacuum

2. Forceps

3. Episiotomy and repair (except 4th degree)

4. Laceration repair requiring with anesthesia

5. Pitocin

6. UPC fetal monitoring

7. Epidural

8. VBAC

9. Cesarean section

http://www.calhospital.org/free-resources
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The hospital’s policy should define when “informed consent” 
is required, and when “simple” consent is sufficient. 
(See B. “Identifying Procedures That Require Informed 
Consent,” page 2.6.) 

For those procedures requiring only “simple” consent, the 
physician should explain the procedure to the patient, and 
answer any questions the patient has about the proposed 
care. The patient has the right to refuse the recommended 
care. If this happens, the physician should document the 
refusal in a progress note or by having the patient sign a 
refusal of treatment form (see II. “When a Patient or Legal 
Representative Refuses Treatment,” page 6.1). 

A form is not needed to document consent to those 
procedures requiring only “simple” consent, but it is good 
practice to document the discussion in the delivery note.

A written informed consent form is required for those 
procedures that the medical staff determines requires 
informed consent.

B. Observers at Childbirth

Patients occasionally request that family members and/
or friends remain with them during a medical procedure 
performed in a hospital or other health facility. This is 
particularly common during childbirth. Facilities may wish 
to have a policy outlining the circumstances under which 
observers will be allowed to remain with a woman during 
childbirth. (See chapter 1 regarding a patient’s right to 
designate visitors and support persons.)

The observer should wear identification at all times. 
Appropriate documentation of the observer’s presence 
should be included in the patient’s medical record. In 
addition, the hospital may wish to have the observer agree 
to abide by the hospital’s policies and procedures and 
indemnify the hospital in the event of any adverse outcome 
related to the observer’s presence.

The patient’s attending physician or other health care 
practitioner (for example, a nurse-midwife) should 
determine whether the presence of an observer, or a 
particular observer, may be detrimental to the care of the 
patient. The physician should discuss with the patient (or 
the patient’s legal representative) the nature of the medical 
procedure and the risks, if any, involved in permitting the 
observer to remain with the patient. The physician should 
also discuss the nature of the procedure with the observer 
and ascertain whether the observer has any medical 
problems that might interfere with the care of the patient, 
such as lapse of consciousness problems (fainting, epilepsy, 
narcolepsy, etc.), weak stomach, convulsions, diabetes and 
heart problems. The patient and the observer should be 

made aware of the hospital’s policies about the presence of 
observers, and agree to abide by them.

CHA has developed an optional form, “Request for 
Presence of Observer during Childbirth/Medical Procedure” 
(CHA Form 24-5), which hospitals may choose to use when 
a patient requests the presence of an observer during 
childbirth or a medical procedure. This form is designed 
to be completed by the patient, the observer, and the 
physician or other health care practitioner. The original 
should be placed in the patient’s medical record. A copy 
may be given to the patient and/or the observer if desired.

C. Certification of Birth

For live births that occur in a hospital or a state-licensed 
alternative birth center, the administrator of the hospital or 
center (or his or her representative designated by him or her 
in writing) is responsible for registering the birth certificate 
with the local registrar within 10 days following the event 
[Health and Safety Code Section 102405].

The administrator (or a representative designated in writing) 
may sign the birth certificate certifying the fact of birth 
instead of the attending physician, certified nurse, midwife, 
or principal attendant if such person is not available to sign 
the certificate. 

CONTENTS OF CERTIFICATE

A certificate of live birth contains two sections, a public 
section containing the facts of the birth, and a confidential 
section containing medical and social information.

Facts of Birth

The first section of the certificate of live birth must contain 
only the following information [Health and Safety Code 
Section 102425]:

1. Full name and sex of the child.

2. Date of birth, including month, day, year, and hour.

3. Place of birth.

4. Full name, birthplace, and date of birth of each parent, 
including month, day, and year, and the parental 
relationship of the parent to the child. The “full name 
of the mother” is the birth name of the mother. If 
the birth mother is one of the parents listed on the 
certificate of live birth, her name must be placed on 
the second parent line. If the parents are not married 
to each other, the father’s name is not listed on the 
birth certificate unless the father and the mother sign a 
voluntary declaration of paternity at the hospital before 
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the birth certificate is submitted for registration (see 
“Voluntary Acknowledgment of Paternity,” page 13.8). 
The birth certificate may be amended to add the 
father’s name at a later date only if paternity for the 
child is established by a court or by filing a voluntary 
declaration of paternity.

5. Multiple births and birth order of multiple births.

6. Signature, and relationship to child, of a parent or other 
informant, and date signed.

7. Name, title and mailing address of attending physician 
or principal attendant, signature and certification of live 
birth by attending physician or principal attendant or 
certifier, date signed, and name and title of certifier if 
other than attending physician or principal attendant.

8. Date accepted for registration and signature of 
local registrar.

9. A state birth certificate number and local registration 
district and number.

10. A blank space for entry of the date of death with a 
caption reading “Date of Death.”

Medical and Social Information

The second section of the certificate of live birth must 
contain the following medical and social information, and 
this information must be kept confidential and be clearly 
labeled “Confidential Information for Public Health Use 
Only”:

1. Birth weight.

2. Pregnancy history.

3. Race and ethnicity of mother and father.

4. Residence address of birth mother.

5. A blank space for entry of census tract for birth 
mother’s address.

6. Date of first prenatal care visit, the number of prenatal 
care visits and the date of the last prenatal care visit.

7. Date of last normal menses and an obstetric estimate 
of completed weeks of gestation at delivery.

8. Description of complications and procedures of 
pregnancy and concurrent illnesses, congenital 
malformation, and any complication or procedure of 
labor and delivery, including surgery; provided that 
this information is essential medical information and 
appears in total on the face of the certificate. 

9. Hearing screen results.

10. Mother’s and father’s occupation and kind of business 
or industry.

11. Education level of mother and father.

12. Principal source of payment for prenatal care.

13. Expected principal source of payment for delivery.

14. Whether the child’s parent desires the automatic 
issuance of a Social Security number to the child.

15. The Social Security numbers of the mother and father, 
unless the mother or father has good cause for not 
disclosing his or her Social Security number. Good 
cause must be defined in regulation by the California 
Department of Social Services. 

If an objection is made by either parent to furnishing 
the information specified in numbers 3 (race/ethnicity), 
10 (occupation) or 11 (education level), above, the 
information is not required to be entered.

For items 12 and 13, sources of payment include the 
following: Medi-Cal, private insurance, self-pay, other 
sources and other categories as determined by CDPH.

Confidentiality

The portion of the certificate containing medical and social 
information is confidential and access to it is limited to the 
following persons, as specified in Health and Safety Code 
Section 102430:

1. CDPH staff.

2. Local registrar’s staff and local health department staff 
when approved by the local registrar or local health 
officer, respectively.

3. The county coroner.

4. Persons with a valid scientific interest as determined by 
the State Registrar, who are engaged in demographic, 
epidemiological or other similar studies related to 
health, and who agree to maintain confidentiality 
as prescribed in the law and by regulation of the 
State Registrar.

5. The parent who signed the certificate or, if no parent 
signed the certificate, the mother.

6. The person named on the certificate.

7. Persons who have petitioned to adopt the person 
named on the certificate, subject to the provisions of 
Health and Safety Code Section 102705 and Family 
Code Sections 9200 and 9203.

8. The California Departments of Public Health, Health 
Care Services, and Finance. 
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9. The birth hospital responsible for preparing and 
submitting a record of the birth or fetal death for 
purposes of reviewing and correcting birth or fetal 
death records. 

10. The Social Security Administration, if the parent has 
requested the issuance of a Social Security number 
[Health and Safety Code Section 102440].

CDPH must maintain an accurate record of all persons who 
are given access to the confidential portion of the certificate.

Unauthorized release of confidential information in the 
certificate is a misdemeanor, punishable by a fine of $500 
or six months in jail, and subjects the person responsible 
to civil suit, including punitive damages [Health and Safety 
Code Section 102475].

INFORMATION SUPPLIED BY PHYSICIAN

Information relating to concurrent illnesses, complications 
and procedures of pregnancy and delivery, and congenital 
malformations, which is required on the certificate of 
birth, must be completed by the attending physician, or 
the attending physician’s designee, inserting in the space 
provided on the confidential portion of the certificate the 
appropriate number or numbers listed on the VS-10A 
supplemental worksheet. The VS-10A supplemental form 
must be used as a worksheet only and must not in any 
manner be linked with the identity of the child or the mother, 
nor submitted with the certificate to the State Registry. All 
information transferred from the worksheet to the certificate 
must be fully explained to the mother prior to her signing 
the certificate. No questions relating to drug or alcohol 
abuse may be asked.

The names and addresses of children born with congenital 
malformations who require follow-up treatment, as 
determined by the child’s physician, must also be furnished 
by the physician to the local health officer, if permission is 
granted by either parent.

PARENT’S SIGNATURE ON CERTIFICATE

The parent must not be asked to sign the form until both 
the public portion and the confidential medical and social 
information items have been completed.

FOOTPRINTS

For live births occurring in a hospital, the hospital must, 
upon a parent’s request, take a footprint of the child prior 
to discharge. The footprint must be placed on a sheet 
of paper that is separate from the birth certificate, and 

must be prepared only for the parents of the child. The 
hospital need not retain a copy. [Health and Safety Code 
Section 102410]

VOLUNTARY ACKNOWLEDGMENT OF PATERNITY 

California law allows for the voluntary acknowledgment of 
paternity where a baby is born to an unmarried mother. 
Hospitals and prenatal clinics are required to offer an 
opportunity to complete a Declaration of Paternity and, 
where a declaration is made, to submit it to the state 
Department of Child Support Services. [Family Code 
Section 7571]

Upon the event of a live birth to an unmarried mother 
and before the mother leaves the hospital, the person 
responsible for registering live births at the facility must 
provide to the natural mother, and must attempt to provide, 
at the place of birth, to the man identified by the natural 
mother as the natural father, oral notice regarding the 
voluntary declaration of paternity together with written 
materials developed by the California Department of Social 
Services. Oral notice may be accomplished by providing an 
audio or video recorded program furnished by the California 
Department of Child Support Services. If either person 
completes the declaration, hospital staff must witness the 
signature(s) and the facility must forward it to the California 
Department of Child Support Services within 20 days 
of signature. A copy of the declaration must be made 
available to each of the attesting parents. 

No provider is subject to any civil, criminal, or administrative 
liability for any negligent act or omission relative to the 
accuracy of the information provided, or for filing the 
declaration with the appropriate state or local agencies 
[Family Code Section 7571(b)].

The local child support agency must pay $10 to the 
hospital (or other entity providing prenatal services) for each 
completed declaration filed with the California Department 
of Child Support Services, provided that the local child 
support agency and the hospital (or other entity providing 
prenatal services) have entered into a written agreement 
that specifies the terms and conditions for the payment as 
required by federal law [Family Code Section 7571(c)]. 

Copies of the declaration filed with the California 
Department of Child Support Services are available only 
to the parents, child, local child support agency, county 
welfare department, county counsel, California Department 
of Child Support Services and courts [Family Code Section 
7571(i)].

A hospital or prenatal clinic must also identify parents who 
are willing to sign a voluntary declaration of paternity, but 
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were unavailable when the child was born. The hospital 
or clinic must contact these parents within 10 days and 
again offer the parent the opportunity to sign a voluntary 
declaration of paternity [Family Code Section 7571(k)].

Informational pamphlets and related materials, including 
Declaration of Paternity forms, are available from the 
California Department of Child Support Services or 
the local child support agency [Family Code Section 
7572]. Informational brochures and a list of local child 
support agencies may be found at www.childsup.ca.gov/
Resources/EstablishPaternity/fileaDeclarationofPaternity/
tabid/102/Default.aspx.

D. Birth and Death Certificates Required by Live 
Birth Followed by Death of a Newborn

A live birth followed by the death of the newborn must 
be distinguished from fetal deaths. Live birth is defined 
in Title 17, California Code of Regulations, Section 915 
as follows:

“Live birth” means the complete expulsion or extraction 
from its mother of a product of conception (irrespective 
of the duration of pregnancy) which, after such 
separation, breathes or shows any other evidence of life 
such as beating of the heart, pulsation of the umbilical 
cord, or definite movement of voluntary muscles, 
whether or not the umbilical cord has been cut or the 
placenta is attached.

Both a birth and a death certificate must be filed where 
a fetus shows any post-delivery signs of life, no matter 
how transient, but then is determined to have expired 
regardless of the length of uterogestation. (See V. “Death 
Certificate,” page 14.4, for a discussion of death 
certificates.)

Decisions to withhold or withdraw life-sustaining treatment 
for seriously ill newborns and infants raise particularly 
difficult questions that merit special consideration. (See 
chapter 6 for further information.)

E. Certificate of Fetal Death

WHEN REGISTRATION IS REQUIRED

Each fetal death in which the fetus has advanced to or 
beyond the 20th week of uterogestation must be registered 
with the local registrar of births and deaths [Health and 
Safety Code Section 102950]. There is no legal standard 
for determining whether a fetus has advanced to or beyond 
20 weeks uterogestation. 

Fetal death is defined in Title 17, California Code of 
Regulations, Section 916 as follows:

“Fetal death” means a death prior to the complete 
expulsion or extraction from its mother of a product of 
conception (irrespective of the duration of pregnancy); 
the death is indicated by the fact that after such 
separation, the fetus does not breathe or show any other 
evidence of life such as beating of the heart, pulsation 
of the umbilical cord or definite movement of voluntary 
muscles ...

No registration is required when a pregnancy is 
terminated in accordance with California law regulating 
therapeutic abortions.

In Avalon Municipal Hospital v. Municipal Court (Case No. 
C350134, Dept. 70, Los Angeles Superior Court, 1981) 
the court found that the fetal death registration statute, 
Health and Safety Code Section 10175 (recodified in 1996 
to Health and Safety Code Section 102950), violates the 
Constitutional right to privacy. However, the Avalon case 
did not go beyond the superior court level. Thus, it is 
recommended that California hospitals, including those in 
Los Angeles County, continue to comply with these fetal 
death registration requirements until the law is revised by 
legislation, or until an appellate or Supreme Court opinion is 
issued that confirms the Los Angeles trial court’s decision.

PREPARATION AND REGISTRATION OF THE 
CERTIFICATE

A funeral director, or if there is no funeral director, the 
person acting in lieu thereof, must prepare the certificate 
and register it with the local registrar of births and deaths 
within five days following pronouncement of fetal death.

RESPONSIBILITY OF PHYSICIAN IN ATTENDANCE AT 
DELIVERY

Attestation

The physician, if any, in attendance at the delivery of a 
fetus must state on the certificate of fetal death the direct 
cause(s) of the fetal death; the conditions, if any, which 
gave rise to the causes; and such other medical and 
health section data as may be required on the certificate. 
The physician must sign the certificate in attestation to 
these facts.

Timeliness of Completion

The physician must complete the certificate of fetal death 
within 15 hours of pronouncement of fetal death and 
deposit the certificate at the place of death, or deliver it to 
the attending funeral director at the funeral director’s place 
of business or at the physician’s office.

http://www.childsup.ca.gov/Resources/EstablishPaternity/fileaDeclarationofPaternity/tabid/102/Default.aspx
http://www.childsup.ca.gov/Resources/EstablishPaternity/fileaDeclarationofPaternity/tabid/102/Default.aspx
http://www.childsup.ca.gov/Resources/EstablishPaternity/fileaDeclarationofPaternity/tabid/102/Default.aspx
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COPIES AND DISPOSITION OF THE CERTIFICATE

Cases Involving a Funeral Director

The funeral director is responsible for obtaining the required 
information, preparing the certificate and filing it with the 
local registrar. A copy of the certificate should be placed in 
the medical record.

Cases Not Involving a Funeral Director

The law requires a “person acting in lieu of” the funeral 
director to prepare and file the certificate with the local 
registrar. Hospitals should have protocols that identify the 
appropriate person(s) to fulfill this requirement. A copy of 
the certificate should be placed in the medical record.

DISPOSITION OF FETAL REMAINS

The remains of a recognizable human fetus of less than 20 
weeks uterogestation must be disposed of by incineration 
or interment (i.e., burial, entombment or inurnment) [Health 
and Safety Code Section 7054.3].

CERTIFICATE OF STILL BIRTH

Parents may obtain a “Certificate of Still Birth” from the 
local registrar of births and deaths in the county in which 
a fetal death is registered. The fetus must have advanced 
beyond the 20th week of uterogestation. Although the 
law became effective Jan. 1, 2008, parents may request a 
Certificate of Still Birth even if the stillbirth occurred before 
then. [Health and Safety Code Sections 103040-103040.1]

F. Newborn Genetic Screening

The State of California has a program to test newborns for 
preventable heritable and congenital disorders leading to 
intellectual or physical disabilities. Every hospital that has 
a perinatal service is required to collect a blood specimen 
from each newborn and send it to the state-approved 
laboratory in the hospital’s service area for testing. A 
newborn is defined as a child less than 29 days old. [Health 
and Safety Code Section 125000; Title 17 California Code 
of Regulations, Sections 6500-6510; Title 22, California 
Code of Regulations, Section 70737].

Testing is currently required for hereditary 
hemoglobinopathies, phenylketonuria, hypothyroidism, 
galactosemia, sickle cell disease and non-sickling 
hemoglobin disorders. Testing also includes tandem mass 
spectrometry screening for fatty acid oxidation, amino 
acid and organic acid disorders and congenital adrenal 
hyperplasia. A complete list of all disorders detectable by 
the California newborn screening program may be found 

at https://www.cdph.ca.gov/Programs/CFH/DGDS/Pages/
nbs/NBS-Disorders-Detectable.aspx.

A complete explanation of California’s newborn screening 
program for genetic disorders is beyond the scope 
of this manual. A brief description which identifies, in 
particular, the hospital’s responsibilities relevant to reporting 
requirements follows. For a complete description of the 
program, go to https://www.cdph.ca.gov/Programs/CFH/
DGDS/Pages/nbs/About-NBS-Page.aspx. 

REQUIRED SPECIMEN COLLECTION

As mentioned above, every hospital that has a perinatal 
service is required to collect a blood specimen from each 
newborn and send it to the state-approved laboratory in 
the hospital’s service area. A specimen must be collected 
from infants born at the hospital as well as infants born 
elsewhere but transferred to the hospital prior to the sixth 
day of life. The specimen must be collected at some time 
during the period from the second through the sixth day 
of life and as close to discharge as possible, with the 
following exceptions:

1. The parent(s) or guardian refuses the tests on the basis 
of religious beliefs or practices. The hospital must 
document and report the refusal in accordance with 
the regulatory requirements (see “Documentation of 
Refusal,” page 13.12). The hospital must also report 
any failure to obtain a specimen (see “Required Record 
Review,” page 13.11). [Title 17, California Code of 
Regulations, Section 6501.2] 

2. The newborn baby has a condition almost certain to be 
fatal in the first 30 days of life, and this is documented 
in the medical record.

3. The newborn is transferred to another licensed 
perinatal facility for continuing care on or before the 
sixth day of age.

4. The newborn is discharged within 24 hours of age and 
the hospital has obtained a waiver from CDPH, for 
which it has shown how the newborn will be tested on 
or before the sixth day of age.

5. The physician attending a critically ill immature 
newborn who requires special care has postponed 
collection of a blood specimen until the infant’s 
emergency life-threatening condition is stabilized.

A copy of the completed state-approved specimen 
collection form must be filed in the newborn’s medical 
record [Title 22, California Code of Regulations, Section 
6504.4].

https://www.cdph.ca.gov/Programs/CFH/DGDS/Pages/nbs/NBS-Disorders-Detectable.aspx
https://www.cdph.ca.gov/Programs/CFH/DGDS/Pages/nbs/NBS-Disorders-Detectable.aspx
https://www.cdph.ca.gov/Programs/CFH/DGDS/Pages/nbs/About-NBS-Page.aspx
https://www.cdph.ca.gov/Programs/CFH/DGDS/Pages/nbs/About-NBS-Page.aspx
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The state-approved laboratory that receives the blood 
specimens will make a written report of test results to the 
hospital and the physician who has responsibility for the 
newborn. The laboratory will also report all positive test 
results to the appropriate state Newborn Screening Area 
Service Center, and a consultant from the Center will 
immediately telephone the newborn’s physician to provide 
interpretation of the test results and additional information 
and consultation concerning differential diagnosis and 
treatment of the disorder identified by the test. 

If a specimen is inadequate for testing or a newborn 
is discharged in error without a specimen having been 
obtained, the newborn’s physician will be contacted and 
asked to arrange for collection of the specimen. The 
physician is required to make every reasonable effort to 
have an adequate specimen obtained within five days. The 
physician must notify the Newborn Screening Area Service 
Center as soon as possible by telephone if he or she is 
not able to obtain the repeat specimen. The physician 
must document the date of notification, the person notified 
and the information provided. [Title 17, California Code of 
Regulations, Section 6506.6]

The physician, rather than the hospital, is responsible for 
appropriate follow-up when retesting is necessary or the 
test results are positive. If the physician cannot be reached, 
the Center will contact the family directly. 

REQUIRED RECORD REVIEW

Hospitals are required to check the CDPH Screening 
Information System within 7 days after a baby’s birth to 
verify that the newborn screening specimen has been 
received by CDPH. 

If a specimen has not been received by CDPH and there 
is neither a copy of the Newborn Screening Test Request 
form (NBS-TRF; CDPH-4409) nor a copy of a completed 
Newborn Screening Test Refusal form (NBS-TR; CDPH-
4459) in the newborn’s medical record, the hospital must 
complete a Hospital Report of a Newborn Screening 
Specimen Not Obtained (NBS-NO; CDPH-4089).

If a specimen has not been received by CDPH and the 
Newborn Screening Test Request form (NBS-TRF; CDPH-
4409) is present in the newborn’s medical record, the 
hospital must enter a missing specimen report into the 
CDPH Screening Information System. If the newborn has 
not been discharged, the hospital must collect another 
newborn screening specimen on the Newborn Screening 
Test Request form (NBS-TRF; CDPH-4409) within 24 hours. 
This specimen must be given to a carrier contracted with 
CDPH or with a newborn screening laboratory, or to the 
United States Postal Service, for transport to the assigned 

newborn screening laboratory on the next business day of 
the designated carrier.

If a hospital has an internal computerized system in place 
to identify specimens received by their designated newborn 
screening laboratory, and this system has the same criteria 
to verify receipt of newborn screening specimens as the 
CDPH Screening Information System, then their system 
rather than CDPH’s system may be used to verify receipt of 
their specimens. [Title 17, California Code of Regulations, 
Section 6506]

If the hospital determines that a discharged newborn has 
not received the mandated tests, the hospital must contact 
the newborn’s physician by telephone to inform him or 
her that a specimen must be obtained. The hospital must 
also immediately send written notification to the newborn’s 
physician and to CDPH. If the newborn’s physician cannot 
be contacted or will not obtain a specimen, the hospital 
must notify the Newborn Screening Area Service Center by 
telephone and also send written notification within five days 
to the Center and to CDPH. [Title 17, California Code of 
Regulations, Section 6506.2] 

NOTE: The hospital should obtain further information 
from the Genetic Disease Screening Program of CDPH to 
assure compliance with the screening program procedures 
and requirements. Available information includes copies 
of explanatory letters sent to hospital administrators, 
physicians and licensed birth assistants; the identity and 
address of the state-approved clinical lab to which the 
hospital must send the specimens and the Center which 
serves the hospital; and the forms discussed in this portion 
of the manual. These materials may be obtained from:

California Department of Public Health 
Genetic Disease Screening Program 
850 Marina Bay Parkway, Room F175 
Richmond, CA 94804 
Email: NBSOrders@cdph.ca.gov  
(510) 412-1542

An online order form is available at https://www.cdph.
ca.gov/Programs/CFH/DGDS/Pages/nbs/nbsconsentforms.
aspx.

Required Information for Parents

The hospital must inform the parent(s) that a blood 
specimen will be taken from the newborn for genetic 
disease testing purposes unless the parents object on 
the basis of religious beliefs. For this purpose, at the time 
of admission for delivery, the hospital must provide the 
pregnant woman with a copy of the “Important Information 
for Parents About the Newborn Screening Test” pamphlet, 

mailto:NBSOrders%40cdph.ca.gov?subject=
https://www.cdph.ca.gov/Programs/CFH/DGDS/Pages/nbs/nbsconsentforms.aspx
https://www.cdph.ca.gov/Programs/CFH/DGDS/Pages/nbs/nbsconsentforms.aspx
https://www.cdph.ca.gov/Programs/CFH/DGDS/Pages/nbs/nbsconsentforms.aspx
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which is available at https://www.cdph.ca.gov/Programs/
CFH/DGDS/Pages/nbs/IIP.aspx in many languages, unless 
the prenatal care provider has already given this pamphlet 
to the patient. If the woman is unable to read the material 
in the pamphlet, it must be translated or read to her in a 
language she understands [Title 17, California Code of 
Regulations, Section 6504.2]. 

Documentation of Refusal

If the parents or guardians of the newborn refuse to 
allow the collection of a blood specimen for testing, the 
refusal must be documented by completing the “Newborn 
Screening Test Refusal” form, CDPH form NBS-TR, 
available from the Genetic Disease Screening Program 
at the address given above. The form must be signed by 
the parent or legally appointed guardian of the newborn 
and a witness. The original of the form must be filed in 
the newborn’s medical record. One copy of the form must 
be given to the parent or legally appointed guardian who 
signs the form and a second copy must be sent to the 
Genetic Disease Screening Program at the address given 
above. If the parent or guardian is unable to read the 
form, it must be translated or read to them in a language 
they understand. [Title 17, California Code of Regulations, 
Section 6501.2]

Specimen Collection Forms

For purposes of the newborn screening program, CDPH 
requires that each perinatal licensed health facility use 
its specimen collection forms, which are also used to 
report the test results to the Area Genetic Center and the 
newborn’s physician.

RHESUS (RH) HEMOLYTIC DISEASE OF THE NEWBORN

A test to determine rhesus (Rh) blood type must be 
performed on pregnant women (see C. “Blood Testing of 
Pregnant Women,” page 13.2). The hospital must report 
all cases or suspected cases of Rhesus (Rh) hemolytic 
disease of the newborn to the Maternal and Child Health 
Office of CDPH. The reporting form “Confidential Case 
Report of Rh Hemolytic Disease of the Newborn” (CDPH 
4009) must be used for this purpose. The hospital must 
notify the physician who made the diagnosis that the report 
has been filed [Title 17, California Code of Regulations, 
Section 6529; Title 22, California Code of Regulations, 
Section 70737(c)].

The hospital must also submit a quarterly report using the 
“Quarterly Report of Rhesus (Rh) Hemolytic Disease of the 
Newborn” (CDPH 4416). Both forms can be ordered from 
(and completed forms should be sent to):

California Department of Public Health 
Genetic Disease Screening Program 
850 Marina Bay Parkway, Room F175 
Richmond, CA 94804 
Email: NBSOrders@cdph.ca.gov  
(510) 412-1542

NEURAL TUBE DEFECTS

All cases of neural tube defects in a fetus or an infant 
under one year of age must be reported to CDPH [Title 17, 
California Code of Regulations, Section 6531]. Hospitals 
in which the case is initially diagnosed, or physicians if the 
diagnosis is not made in a hospital, are required to report 
within 30 calendar days of initial diagnosis.

The report should be made on the form entitled 
“Confidential Case Report of a Neural Tube Defect in a Fetus 
or Infant Less Than One Year of Age” (CDPH 4090). 

Copies of CDPH 4090 can be obtained from (and 
completed forms should be sent to):

California Department of Public Health 
Genetic Disease Screening Program 
850 Marina Bay Parkway, Room F175 
Richmond, CA 94804 
Email: NBSOrders@cdph.ca.gov  
(510) 412-1542

CHROMOSOMAL DEFECTS

All cases of Down’s syndrome or other chromosomal 
defects in a fetus or an infant under one year of age 
must be reported to CDPH [Title 17, California Code of 
Regulations, Section 6532]. “Chromosomal defects” 
include any abnormality in structure or number of 
chromosomes. The report must be made by the cytogenic 
laboratory performing the chromosomal analysis or by the 
physician making the diagnosis. The report must be made 
within 30 calendar days of the initial diagnosis and on the 
form provided by CDPH, “Confidential Case Report of a 
Chromosomal Defect in a Fetus or Infant Less Than One 
Year of Age” (CDPH 4427). The form can be obtained from 
(and completed forms should be submitted to):

California Department of Public Health 
Genetic Disease Screening Program 
850 Marina Bay Parkway, Room F175 
Richmond, CA 94804 
Email: NBSOrders@cdph.ca.gov  
(510) 412-1542

https://www.cdph.ca.gov/Programs/CFH/DGDS/Pages/nbs/IIP.aspx
https://www.cdph.ca.gov/Programs/CFH/DGDS/Pages/nbs/IIP.aspx
mailto:NBSOrders%40cdph.ca.gov?subject=
mailto:NBSOrders%40cdph.ca.gov?subject=
mailto:NBSOrders%40cdph.ca.gov?subject=
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NEWBORN AND INFANT HEARING SCREENING

The Newborn and Infant Hearing Screening, Tracking and 
Intervention Act requires that every general acute care 
hospital with licensed perinatal services administer to 
every newborn, upon birth admission, a hearing screening 
test for the identification of hearing loss, using protocols 
approved by CDPH [Health and Safety Code Sections 
124115-124120.5]. 

The hospital must: 

1. Develop a screening program that provides competent 
hearing screening; 

2. Refer infants with abnormal screening results;

3. Maintain and report data as required by CDPH; and 

4. Provide physician a family-parent education. 

[Health and Safety Code Sections 124116.5 and 124119]

The hospital must obtain written consent of the parent 
prior to performing the screening test [Health and Safety 
Code Section 124120.5]. “Parent” means a natural parent, 
adoptive parent, or legal guardian of the child [Health and 
Safety Code Section 124116(j)]. The testing requirement 
does not apply to a newborn whose parent or guardian 
objects on the grounds that it violates his or her beliefs. The 
law does not require that those beliefs be “religious” beliefs. 
Handouts about newborn hearing screening that hospitals 
may give to parents are available at www.dhcs.ca.gov/
services/nhsp/Pages/Brochures.aspx.

Non-California Children’s Services (CCS)-approved 
hospitals that have licensed perinatal services but have 
fewer than 100 births annually may contract with an 
outpatient provider certified by CDPH to provide hearing 
screening tests.

Health and Safety Code Section 124119(c) requires each 
hospital with a licensed perinatal service or an NICU to 
report data to CDPH, as specified by CDPH, to be included 
in CDPH’s reporting and tracking system.

CDPH has issued standards, protocols and guidelines as 
required by Health and Safety Code Sections 123975 and 
124118. Questions about the newborn and infant hearing 
screening program should be directed to:

Children’s Medical Services Branch 
Department of Health Care Services 
PO Box 997413, MS 8105 
Sacramento, CA 95899-7413 
(877) 388-5301

Health care providers may find general information and 
forms related to California’s newborn hearing screening 
program at www.dhcs.ca.gov/services/nhsp/Pages/default.
aspx.

CRITICAL CONGENITAL HEART DISEASE SCREENING

A hospital with a licensed perinatal service must develop a 
critical congenital heart disease (CCHD) screening program 
that: 

1. Provides competent CCHD screening.

2. Offers to parents of a newborn, prior to discharge, a 
pulse oximetry test for the identification of CCHD.

3. Completes the test prior to the newborn’s discharge 
from a newborn nursery unit.

4. Uses appropriate staff and equipment for administering 
the testing. The test must be performed by a physician, 
registered nurse, or an appropriately trained individual 
who is supervised in the performance of the test by a 
licensed health care professional.

5. Refers infants with abnormal screening results for 
appropriate care.

6. Maintains and reports data as required by the state.

7. Provides physician and family-parent education.

The California Department of Health Care Services (DHCS) 
has issued guidance on this requirement and recommends 
that hospitals perform this test in a manner consistent with 
the federal Centers for Disease Control and Prevention 
(CDC) guidelines for CCHD screening (DHCS N.L. 04-0314, 
March 11, 2014. The CDC guidelines are found at www.
cdc.gov/ncbddd/heartdefects/screening.html.

This law does not apply to a newborn whose parent or 
guardian objects to the test on the grounds that it violates 
of his or her beliefs. The law does not require that those 
beliefs be “religious” beliefs. 

[Health and Safety Code Sections 124121-124122]

G. Refusal to Permit Administration of an Agent 
to Eyes of Newborn

STATUTORY DUTY

Business and Professions Code Section 551 requires a 
hospital, physician, midwife, nurse, and any other person 
attendant upon or assisting in any way at childbirth to treat 
both of the infant’s eyes within two hours after birth with 
a prophylactic-efficient treatment to prevent ophthalmia 
neonatorum and gonorrheal ophthalmia. CDPH has 
prescribed the following as approved prophylactic agents:

1. One percent silver nitrate in wax ampules administered 
without saline irrigation; or

http://www.dhcs.ca.gov/services/nhsp/Pages/Brochures.aspx
http://www.dhcs.ca.gov/services/nhsp/Pages/Brochures.aspx
http://www.dhcs.ca.gov/services/nhsp/Pages/default.aspx
http://www.dhcs.ca.gov/services/nhsp/Pages/default.aspx
http://www.cdc.gov/ncbddd/heartdefects/screening.html
http://www.cdc.gov/ncbddd/heartdefects/screening.html
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2. Ophthalmic ointments or drops containing tetracycline 
or erythromycin.

[Title 17, California Code of Regulations, Section 2560]

RECOMMENDED PROCEDURE

The administration of an approved prophylactic agent to the 
eyes of a newborn is a regular and usual part of the delivery 
and postnatal care process. Therefore, an explanation of 
the legal requirement, the procedures involved, and the 
risks and benefits of the procedure should be given to 
the mother by her physician prior to labor and delivery 
as part of the consent procedure related to childbirth. 
Because separate informed consent is not required for the 
administration of a prophylactic agent, the hospital, having 
obtained the mother’s consent for delivery and postnatal 
care, may have a staff member administer an approved 
prophylactic agent to the infant’s eyes in accordance with 
the statutory requirement.

PARENTAL OBJECTION

If a mother or father informs the physician or a member of 
the hospital staff that she or he does not wish to have an 
approved prophylactic agent administered, the mother and 
the father should be informed that it is a legal requirement 
and the hospital intends to comply. At this point, if the 
mother or father prevents the administration of the 
prophylactic agent, the procedure described below should 
be followed:

1. The mother’s physician should attempt to persuade the 
mother and the father (if he is available) to allow the 
prophylactic agent to be administered by explaining 
the legal requirements, the signs and symptoms of 
ophthalmia neonatorum and gonorrheal ophthalmia, 
the risks involved in refusing treatment, the benefits in 
allowing the treatment to be administered, any risks 
from administering any of the prophylactic agents, and 
the alternatives and their risks and benefits.

2. If the mother or father still refuses, the hospital 
should have the parent sign the form “Refusal to 
Permit Administration of an Approved Prophylactic 
Agent to the Eyes of a Newborn” (CHA Form 10-6) 
indicating the unwillingness to have a prophylactic 
agent administered to the eyes of the child after full 
knowledge of the legal requirements and the risks 
involved in refusing such treatment. Additionally, all 
individuals involved, including the treating physician 
and nurses, should document in the medical record 
the substance of their conversation, the mother’s and/
or father’s refusal to allow treatment and the reasons 
given, if any, and their attempts to have the mother or 

father sign the form. If the mother or father refuses to 
sign, that should also be noted.

The law establishing the duty to administer prescribed 
prophylactic agents does not make an exception to the 
penalty provisions for those instances in which the hospital 
makes a good faith effort to comply with the statute but is 
prevented from doing so by the parents of the newborn. 
Therefore, even if the procedure described above is 
followed and properly documented, criminal or civil liability 
could be imposed, although it is unlikely.

PENALTIES

Failure of a hospital, physician, midwife, nurse, parent, or 
any other person attendant upon the birth to administer 
an approved prophylactic agent to the eyes of a newborn, 
as prescribed by statute and regulation is a misdemeanor 
punishable by fine of up to $100 for conviction of a first 
violation, up to $200 for a second offense, and up to $400 
for each violation thereafter [Business and Professions 
Code Section 556]. Civil liability may also be imposed.

H. Refusal to Permit Administration of Immune 
Globulin

If a patient (or a patient’s legal representative) refuses 
to permit the administration of Rho(D) immune globulin, 
the form “Refusal To Permit Rho(D) Immune Globulin 
Administration” (CHA Form 10-5) should be completed 
following the procedures discussed in II. “When a Patient or 
Legal Representative Refuses Treatment,” page 6.1.

I. Sudden Infant Death Syndrome Information

Hospitals must provide information and instructional 
materials about sudden infant death syndrome (SIDS) 
explaining the medical effects upon infants and young 
children and emphasizing measures that may reduce the 
risk. These materials must be provided for free to parents 
and guardians of each newborn upon discharge. In the 
event of home birth attended by a licensed midwife, the 
midwife must provide the information.

To the extent practicable, the materials provided must 
substantially reflect the information contained in materials 
approved by CDPH for public circulation. CDPH must 
make camera-ready information available to hospitals free 
of charge. Information on SIDS and the national “Safe to 
Sleep” campaign may also be found at www.nichd.nih.gov/
sids. The California SIDS program provides free training in 
most counties about SIDS to nursery and pediatric staff 
(how to educate patients, risk education, grief counseling, 

http://www.nichd.nih.gov/sids
http://www.nichd.nih.gov/sids
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etc.); CEUs are provided. Hospitals may call the UCSF 
California SIDS Program at (800) 369-7437 for more 
information about this training.

This law does not prohibit a hospital from using suitable 
materials from any other public or private agency. (See also 
Health and Safety Code Section 1596.847.)

[Health and Safety Code Section 1254.6]

J. Shaken Baby Syndrome Information

Health facilities must provide, free of charge, information 
and instructional materials about shaken baby syndrome to 
parents or guardians of each newborn upon discharge. In 
the event of home birth attended by a licensed midwife, the 
midwife must provide the information. [Health and Safety 
Code Section 24522]

The information provided must focus upon the serious 
nature of the risk to infants and young children presented 
by shaken baby syndrome, be readily understandable, 
explain the medical effects upon infants and children, and 
emphasize preventive measures [Health and Safety Code 
Sections 24520-24522]. The brochure “Preventing Shaken 
Baby Syndrome/Abusive Head Trauma,” posters and an 
order form may be found in several languages at www.cdss.
ca.gov/inforesources/OCAP/Shaken-Baby-Syndrome.

This requirement applies only when those materials have 
been supplied to health facilities and midwives. Health 
facilities and midwives are not subject to any legal cause of 
action based on the requirements of this law.

K. Breastfeeding

CONSULTANT/REQUIRED INFORMATION

Hospitals providing maternity care must make available 
a breastfeeding consultant during the hospitalization 
associated with the delivery or alternatively, provide 
information to the mother on where to receive 
breastfeeding information. The consultant may be 
a registered nurse with maternal and newborn care 
experience, if available. The patient may decline this 
consultation or information. [Health and Safety Code 
Section 123360]

HOSPITAL INFANT FEEDING ACT

The Hospital Infant Feeding Act requires hospitals with a 
perinatal unit to adopt and implement an infant-feeding 
policy. 

The infant-feeding policy must promote breastfeeding, 
using guidance provided by the Baby-Friendly Hospital 
Initiative or the California Department of Public Health 
(CDPH) Model Hospital Policy recommendations. 

“Baby-Friendly Hospital Initiative” means the program 
sponsored by the World Health Organization (WHO) and the 
United Nations Children’s Fund (UNICEF) that recognizes 
hospitals that offer an optimal level of care for infant feeding. 

“Model Hospital Policy Recommendations” means the 
most recently updated guidelines approved and published 
by CDPH entitled “Providing Breastfeeding Support: Model 
Hospital Policy Recommendations.”

The infant-feeding policy may include guidance on formula 
supplementation or bottle feeding, if preferred by the 
mother or when exclusive breastfeeding is contraindicated 
for the mother or infant.

The infant-feeding policy must be routinely communicated 
to perinatal unit staff, beginning with hospital orientation. In 
addition, the policy must be clearly posted in the perinatal 
unit or on the hospital or health system website.

The infant-feeding policy must apply to all infants in the 
perinatal unit. “Perinatal unit” is defined to mean a 
maternity and newborn service of the hospital for the 
provision of care during pregnancy, labor, delivery, and 
postpartum and neonatal periods with appropriate staff, 
space, equipment, and supplies.

[Health and Safety Code Section 123366]

ADDITIONAL INFANT FEEDING POLICY REQUIREMENT

Effective Jan. 1, 2025, all hospitals with a perinatal unit (as 
defined above) must adopt one of the following:

1. The “Ten Steps to Successful Breastfeeding,” as 
adopted by Baby-Friendly USA, per the Baby-Friendly 
Hospital Initiative, sponsored by WHO and UNICEF,

2. An alternate process adopted by a health care service 
plan (such as Kaiser) that includes evidenced-based 
policies and practices and targeted outcomes, or 

3. The guidelines and published by CDPH entitled 
“Providing Breastfeeding support: Model Hospital Policy 
Recommendations.” 

This requirement is somewhat duplicative of the 
requirement described under “Hospital Infant Feeding 
Act,” page 13.15. 

[Health and Safety Code Section 123367] 

RESOURCES

Information about the WHO/UNICEF Baby-Friendly Hospital 
Initiative may be found at https://babyfriendlyusa.org. The 

http://www.cdss.ca.gov/inforesources/OCAP/Shaken-Baby-Syndrome
http://www.cdss.ca.gov/inforesources/OCAP/Shaken-Baby-Syndrome
https://babyfriendlyusa.org
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CDPH document entitled “Providing Breastfeeding Support: 
Model Hospital Policy Recommendations,” as well as other 
useful information about breastfeeding, may be found 
at https://www.cdph.ca.gov/Programs/CFH/DMCAH/
Breastfeeding/Pages/Guidelines-and-Resources.aspx. In 
addition, the Centers for Disease Control and Prevention 
has posted information about breastfeeding at www.cdc.
gov/breastfeeding. The U.S. Breastfeeding Commission 
has materials at http://usbreastfeeding.org. Finally, Kaiser 
Permanente has released a toolkit to improve hospital 
breastfeeding support at http://kpcmi.org/how-we-work/
breastfeeding-support.

L. Maternal Mental Health Education and 
Screening

EDUCATIONAL PROGRAM

Starting Jan. 1, 2020, a hospital that has a perinatal unit 
must — in collaboration with its medical staff — develop 
and implement a program to provide education and 
information to employees and patients about maternal 
mental health conditions. “Maternal mental health 
condition” means a mental health condition that occurs 
during pregnancy or during the postpartum period and 
includes, but is not limited to, postpartum depression. 

The program must include all of the following:

1. Education and information for postpartum 
women and families about maternal mental health 
conditions, post-hospital treatment options, and 
community resources.

2. Education and information for hospital employees 
regularly assigned to work in the perinatal unit, 
including, as appropriate, registered nurses and social 
workers, about maternal mental health conditions.

3. Any other service the hospital determines should be 
included in the program to provide optimal patient care.

[Health and Safety Code Sections 123616-123617]

SCREENING

Starting July 1, 2019, a health care practitioner who 
provides prenatal or postpartum care for a patient 
must ensure that the mother is offered screening or 
is appropriately screened for maternal mental health 
conditions. 

This law explicitly states that it does not apply to a licensed 
health care practitioner when providing emergency 
services or care, as defined in Health and Safety Code 
Section 1317.1, which states that “emergency services 

and care” means “medical screening, examination, and 
evaluation by a physician and surgeon, or, to the extent 
permitted by applicable law, by other appropriate licensed 
persons under the supervision of a physician and surgeon, 
to determine if an emergency medical condition or active 
labor exists and, if it does, the care, treatment, and surgery, 
if within the scope of that person’s license, necessary 
to relieve or eliminate the emergency medical condition, 
within the capability of the facility.” This probably means 
that screening does not have to be performed for a 
woman in labor until after delivery of the placenta, or for 
a pregnant woman being treated for another emergency 
medical condition.

“Health care practitioner” means a physician and surgeon, 
naturopathic doctor, nurse practitioner, physician assistant, 
nurse midwife, or a midwife.

[Health and Safety Code Section 123640]

M. Mandatory Consultation — Maternity Patient 
Length of Stay

MINIMUM HOSPITAL STAY 

Health care service plans, insurers and Medi-Cal may not 
restrict inpatient maternity care to a time period of less than 
48 hours for a normal vaginal delivery, except where:

1. The decision to discharge the mother and newborn 
prior to the 48- or 96-hour minimum stay is made 
by the treating physicians in consultation with the 
mother; and

2. The health plan or insurance contract covers a 
post-discharge follow-up visit for the mother and 
newborn within 48 hours of discharge, when 
prescribed by the treating physician.

[Health and Safety Code Section 1367.62, Insurance Code 
Section 10123.87, and Welfare and Institutions Code 
Section 14132.42]

State law does not specify when the time period starts 
running. However, related federal law states that the stay 
begins at the time of delivery when the delivery occurs in 
the hospital. When there is a multiple birth, the stay begins 
at the time of the last delivery. When the delivery occurs 
outside of the hospital, the stay begins at the time of 
admission. [26 C.F.R. Section 54.9811-1; 29 C.F.R. Section 
2590.711; 45 C.F.R. Sections 146.130 and 148.170]

Federal law does not require hospitals to provide particular 
lengths of stay; rather the law requires payers to provide 
benefits for particular lengths of stay. [73 Fed. Reg. 62410, 
62411 (Oct. 20, 2008)]

https://www.cdph.ca.gov/Programs/CFH/DMCAH/Breastfeeding/Pages/Guidelines-and-Resources.aspx
https://www.cdph.ca.gov/Programs/CFH/DMCAH/Breastfeeding/Pages/Guidelines-and-Resources.aspx
http://www.cdc.gov/breastfeeding
http://www.cdc.gov/breastfeeding
http://usbreastfeeding.org
http://kpcmi.org/how-we-work/breastfeeding-support
http://kpcmi.org/how-we-work/breastfeeding-support
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POST-DISCHARGE FOLLOW-UP VISIT 

Where the mother and newborn have been discharged 
early, the post-discharge visit must comply with the 
following requirements:

1. The visit must be provided by a licensed health care 
provider whose scope of practice includes postpartum 
care and newborn care.

2. The visit must include, at a minimum, parent education, 
assistance and training in breast or bottle feeding, 
and the performance of any necessary maternal or 
neonatal physical assessments.

3. The treating physician must disclose to the mother the 
availability of the post-discharge visit, and that it may 
be scheduled for an in-home visit, physician office visit 
or plan facility visit. The location of the post-discharge 
visit is determined by the treating physician, after 
consulting with the mother and assessing certain 
factors, including transportation needs, environmental 
and social risks.

WRITTEN NOTICE TO THE PATIENT

Every health care service plan and insurer must include 
notice of this maternity coverage in its evidence of 
coverage, and must provide additional written notice of 
this coverage during the course of the patient’s prenatal 
care. Providers contracting with health care service plans 
and insurers may be required to provide this additional 
written notice of coverage during the course of prenatal 
health care.

DOCUMENTATION 

Facilities may use the form “Consultation Regarding Length 
of Stay after Childbirth” (CHA Form 10-7) to document that 
the mother has been consulted regarding her discharge.

III. PEACE OFFICER TEMPORARY CUSTODY

Hospitals should be aware that a peace officer may, 
under certain circumstances, take a child into temporary 
custody without a warrant. There are some limits on the 
peace officer’s authority to do this. This law is somewhat 
complicated, and hospitals should not be placed in the 
position of making a determination as to whether the 
peace officer or another person may take custody of the 
child. The law is described below, but it is suggested that 
legal counsel be consulted if in doubt as to whether a child 
should be released to a peace officer or to another person 
claiming the right to custody.

A peace officer may take a child into temporary custody 
without a warrant if the child is in a hospital and release 
of the child to a parent, prospective adoptive parent or a 
representative of a licensed adoption agency poses an 
immediate danger to the child’s health or safety [Welfare 
and Institutions Code Sections 305 and 305.6]. 

However, a peace officer may not, without a warrant, take 
into temporary custody a child who is in a hospital if all of 
the following conditions exist: 

1. The child is a newborn who tested positive for illegal 
drugs or whose birth mother tested positive for 
illegal drugs.

2. The release of the child to a prospective adoptive 
parent(s) or an authorized representative of a licensed 
adoption agency does not pose an immediate danger 
to the child.

3. An attorney or an adoption agency has provided 
documentation stating that he or she, or the 
agency, represents the prospective adoptive 
parent(s) for purposes of the adoption. In the case 
of an independent adoption, specified additional 
documentation is required.

4. The child is the subject of a proposed adoption and 
a Health Facility Minor Release Report has been 
completed by the hospital, including the marking of 
the boxes applicable to an independent adoption 
or agency adoption planning, and signed by the 
placing birth parent(s) as well as either the prospective 
adoptive parent(s) or an authorized representative of a 
licensed adoption agency, prior to the discharge of the 
birth parent or the child from the hospital. The Health 
Facility Minor Release Report (California Department of 
Social Services form AD 22), must include a notice in 
at least 14-point pica type containing substantially all 
of the following statements:

a. That the Health Facility Minor Release Report does 
not constitute consent to adoption of the child by 
the prospective adoptive parent(s), or any other 
person. 

b. That the Health Facility Minor Release Report does 
not constitute a relinquishment of parental rights 
for the purposes of adoption.

c. That the birth parent(s) or any person authorized 
by the birth parent(s) may reclaim the child at any 
time from the prospective adoptive parent(s) or 
any other person to whom the child was released 
by the hospital, as provided in Family Code 
Sections 8700, 8814.5 or 8815. 
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This notice must be signed by the birth parent(s) and 
attached to the Health Facility Minor Release Report. 
The hospital must give a copy to the birth parent(s) at 
the time the form is completed.

5. The prospective adoptive parent(s) or their 
representatives, or an authorized representative of a 
licensed adoption agency, provides all of the following 
to the peace officer:

a. A fully executed copy of the Health Facility Minor 
Release Report.

b. A written form, signed by either the prospective 
adoptive parent(s) or a representative of the 
licensed adoption agency, which must include all 
of the following:

• A statement that the child is the subject of a 
proposed adoption.

• A declaration that the signer(s) will immediately 
notify the county child welfare agency pursuant 
to Penal Code Section 11165.9 if the adoption 
plan is terminated for any reason, and will 
not release the child to the birth parent(s) or 
designee until the county child welfare agency 
or local law enforcement agency completes an 
investigation and determines that release of the 
child to the birth parent(s) or designee will not 
create an immediate risk to the health or safety 
of the child. 

• An agreement to provide a conformed copy of 
the adoption request or guardianship petition 
to the county child welfare agency within five 
business days after filing.

• The names, identifying information, and contact 
information for the child, for each prospective 
adoptive parent, and for each birth parent, to 
the extent that information is known. In the case 
of an agency adoption where no prospective 
adoptive parent or parents are identified at the 
time of the child’s release from the hospital, 
the licensed adoption agency may provide 
the information as it pertains to the licensed 
or certified foster home into which the agency 
intends to place the child.

[Welfare and Institutions Code Section 305.6]

Upon request by a birth parent(s) of the newborn child, the 
appropriate hospital personnel must complete a Health 
Facility Minor Release Report and provide copies of the 
report to the birth parent(s) and the person(s) who will take 

physical custody of the child upon discharge. Hospital 
personnel may not refuse to complete a Health Facility 
Minor Release Report for any reason, even if the child is 
ineligible for release at that time. However, this law should 
not be construed to require hospital personnel to release 
a minor contrary to the directive of a child welfare agency. 
[Welfare and Institutions Code Section 305.6(d)]

IV. NEWBORN ABANDONMENT OR 
“SAFE SURRENDER”

California law provides immunity from criminal prosecution 
under child abandonment laws to parents or other persons 
with legal custody (for example, the mother asks her friend 
to drop the baby off at a safe surrender site) of newborns 
72 hours old or younger who voluntarily surrender the baby 
to a safe surrender site. A safe surrender site includes a 
location in a public or private hospital that is designated 
by that hospital to accept these newborns. Personnel on 
duty at the hospital must accept an infant up to 72 hours 
old that is surrendered by a person having lawful custody. 
[Health and Safety Code Section 1255.7]

The California Department of Social Services (CDSS) has 
information as well as sample brochures and posters 
available regarding the safe surrender law on its website at 
www.cdss.ca.gov/inforesources/Safely-Surrendered-Baby.

A. Safe Surrender Signs

Hospitals must post signs bearing a logo adopted by CDSS 
that notifies the public of the location where a newborn 72 
hours old or younger may be safely surrendered. Because 
the law prior to Jan. 1, 2004 (which was widely publicized) 
required the surrender to take place in the hospital’s 
emergency department, hospitals are encouraged to 
designate their emergency department as the place to 
surrender a newborn. However, the hospital is free to 
designate any location.

CHA has included copies of the state-approved signs 
(in English and Spanish) for hospitals to post to notify 
the public of the location where a newborn may be 
safely surrendered (see “Safe Surrender Site Sign,” CHA 
Appendix 10-B). The signs may also be downloaded from 
CHA’s website at www.calhospital.org/notices-posters. 
CDSS has developed this sign and logo and has been 
conducting a related public awareness campaign. 

The law does not specify where signs must be posted in 
the hospital, how big the font on the sign must be or the 
languages the sign must be printed in.

http://www.cdss.ca.gov/inforesources/Safely-Surrendered-Baby
http://www.calhospital.org/notices-posters
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B. Family Medical Questionnaire

The hospital must ensure that a qualified person does 
the following:

1. Places a coded, confidential identification ankle 
bracelet on the newborn.

2. Makes a good faith effort to give the person 
surrendering the newborn a copy of the bracelet, to 
facilitate reclaiming the child later.

3. Makes a good faith attempt to give the person 
surrendering the newborn a family medical history 
questionnaire. The questionnaire must contain the 
following notice in no less than 12-point type:

Notice: The baby you have brought in today may 
have serious medical needs in the future that we 
don’t know about today. Some illnesses, including 
cancer, are best treated when we know about family 
medical histories. In addition, sometimes relatives 
are needed for life-saving treatments. To make sure 
this baby will have a healthy future, your assistance 
in completing this questionnaire fully is essential. 
Thank you.

CHA has developed a sample health history questionnaire 
that hospitals and other facilities may use to meet this 
requirement, the “Newborn Family Medical History 
Questionnaire” (CHA Form 10-4). Facilities may revise this 
form to meet their own needs and goals with exception of 
the “Notice” section, which is mandated language. CDSS 
also has developed a sample questionnaire which may 
be found in several languages at www.babysafe.ca.gov. 
The questionnaire must include a coded, confidential 
identification to ensure that the information can be matched 
to the newborn.

The person surrendering the infant may decline to complete 
the questionnaire, complete it immediately, or complete and 
return the questionnaire at a later date. Hospitals and other 
designated facilities must provide the person surrendering 
the infant an envelope that can be used to mail the 
questionnaire back to the hospital later.

The questionnaire must not require any identifying 
information about the child or the parent (or other person 
surrendering the child), other than the identification code 
that is also on the ankle bracelet placed on the child.

C. Medical Screening and Treatment

The hospital must provide a medical screening examination 
and any necessary medical care to the newborn. The 
consent of the parent or other relative is not required 
to provide such care. A hospital that does not routinely 
treat newborns should have a procedure in place to 
ensure that the baby is examined by a qualified medical 
professional and receives necessary newborn screening 
tests. This may be accomplished by calling in a qualified 
medical professional, by transferring the baby to another 
hospital that routinely cares for newborns, or by arranging 
appropriate follow-up care with the child protective 
services agency.

The hospital should assume that the Emergency Medical 
Treatment and Labor Act (EMTALA) applies to these 
newborns. For example, if the baby has an emergency 
medical condition and will be transferred to another facility 
prior to stabilization, a physician should certify that the 
benefits of the transfer outweigh the risks and complete 
other appropriate paperwork. (See chapter 12 for additional 
information about EMTALA requirements.)

D. Notifying Child Protective Services or State 
Welfare Agency

The person taking custody of the newborn must notify child 
protective services or the county welfare agency of the 
surrender as soon as possible, and in no event later than 
48 hours after taking custody. The hospital must provide 
any medical information pertinent to the child’s health, 
including, but not limited to, information obtained in the 
medical questionnaire. However, any personal identifying 
information about a parent or individual who surrendered 
the newborn must be redacted from any medical 
information given to the child protective services or the 
county child welfare agency.

The agency must assume temporary custody of the baby 
immediately, and immediately investigate the circumstances 
of the case. The agency must file a petition to commence 
proceedings in the juvenile court to declare the infant 
a dependent child of the court. The agency must also 
immediately notify the California Department of Social 
Services, the California Missing Children Clearinghouse, 
and the National Crime Information Center. [Health and 
Safety Code Section 1255.7(d) and (e) and Welfare and 
Institutions Code Section 311]

Newborns abandoned in accordance with this law are 
eligible for Medi-Cal [Welfare and Institutions Code 
Section 14005.24].

http://www.babysafe.ca.gov
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E. Child Abuse Reporting

If a health practitioner at the hospital reasonably suspects 
that the child has been the victim of child abuse or 
neglect, he or she must notify a child protective agency. 
Usual child abuse reporting procedures and forms should 
be used in such a situation (see V. “Child Abuse and 
Neglect,” page 17.8, for detailed information about child 
abuse and neglect reporting requirements). However, the 
voluntary surrendering of a newborn in accordance with 
the newborn abandonment (“safe surrender”) law is not 
in and of itself a sufficient basis for reporting child abuse 
or neglect.

F. Request to Return a Newborn

If the parent or other person surrendering the baby 
requests the hospital to return the baby to her or him, 
the hospital must do so if it still has custody and if the 
dependency petition has not yet been filed. If a hospital has 
any doubts as to whether the person attempting to reclaim 
a newborn is indeed the person who surrendered the 
newborn, the hospital’s legal counsel should be consulted 
immediately. Possession of the ankle bracelet identification, 
in and of itself, does not establish parentage or a right to 
custody of the child.

If the dependency petition has already been filed, the 
person surrendering the newborn may reclaim the child 
within 14 days of the surrender. The child welfare agency 
must verify the identity of the person and conduct an 
assessment of the person’s circumstances and ability 
to parent. After determining that the baby is not at risk 
for physical or emotional injury, the child welfare agency 
must request that the juvenile court dismiss the petition 
for dependency and order the release of the child. If 
the hospital still has physical custody of the newborn at 
this time, the hospital should obtain a copy of the court 
order and review it carefully before releasing the child. 
Any questions about the order should be referred to the 
hospital’s legal counsel. [Health and Safety Code Section 
1255.7(g); Welfare and Institutions Code Section 319] 

G. Confidentiality 

Any identifying information about a parent or individual 
who surrenders a newborn under the safe surrender law, 
that is obtained as a result of the questionnaire or in any 
other manner, must not be disclosed by any personnel 
of a safe surrender site that accepts custody of a 
surrendered newborn.

H. Immunity From Liability

A safe surrender site and its personnel have no liability for a 
surrendered child prior to taking actual physical custody of 
the child. In addition, a safe surrender site and its personnel 
will not be subject to civil, criminal or administrative liability 
for accepting and caring for a surrendered child in the good 
faith belief that accepting the child is required by this law. 
This includes situations where the child may actually be 
older than 72 hours, or where the surrendering person did 
not have lawful physical custody of the child. 

A safe surrender site and its personnel are not subject to 
civil, criminal, or administrative liability for a surrendered 
child prior to the time that the site knows, or should know, 
that the child has been surrendered. However, the law does 
not provide immunity from personal injury or wrongful death, 
including malpractice claims. [Health and Safety Code 
Section 1255.7(h)]

V. DISCHARGING A NEWBORN

When a newborn is discharged, the parents or guardians 
must be given information about car safety seats. In 
addition, if a newborn is discharged to someone other 
than a parent or specified persons, a form developed by 
the state must be completed and submitted. Chapter 12 
contains detailed information about these requirements.
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I. SCOPE OF CHAPTER

This chapter describes laws relating to patient deaths 
in a hospital, including pronouncement of death, death 
certificates, disposition of remains, autopsies, anatomical 
gifts and disposition of property of a decedent.

Information about withdrawal and withholding of 
life-sustaining treatment and other end-of-life issues may 
be found in VI. “Withholding or Withdrawing Life-Sustaining 
Treatment,” page 6.7.

II. PRONOUNCEMENT OF DEATH

The physician’s determination of death must be made in 
accordance with accepted medical standards. The role of 
the nurse in determining death has been addressed by the 
Board of Registered Nursing (BRN):

Question: Can an RN assess that a patient has 

expired? Yes. It is within the RN scope of practice 
to make an assessment that a patient has expired 
provided the RN is knowledgeable and competent 
to do so and there is a written nursing policy and 
procedure authorizing performance of this procedure. 
Individual agencies should specify the exact assessment 
parameters (such as cessation of pulse, respirations, 
blood pressure, neurological or papillary response) 
and documentation expected of the RN performing 
the function.

[www.rn.ca.gov/pdfs/forms/brnspring2001.pdf, page 6]

A. Uniform Determination of Death Act

California law, the Uniform Determination of Death Act, 
states that:

An individual who has sustained either (1) irreversible 
cessation of circulatory and respiratory functions, or 
(2) irreversible cessation of all functions of the entire 
brain, including the brain stem, is dead. A determination 
of death must be made in accordance with accepted 
medical standards.

[Health and Safety Code Section 7180]

B. Recommended Procedure for Determining 
Death

A determination of death is made in accordance with one of 
two accepted medical standards: cardiopulmonary criteria 
or neurologic criteria. A single physician may determine that 
death has occurred when cardiopulmonary criteria are used. 
However, confirmation of death by a second physician 
is required when neurologic criteria are used [Health and 
Safety Code Section 7181].

The determination that the cessation of brain functions is 
“irreversible” is a medical judgment. Although not required 
by law, the hospital (through its medical staff) should define 
the criteria that will be used to determine whether a patient 
has suffered brain death. This will minimize the potential for 
inconsistent decisions and controversy.

The California Medical Association has developed a model 
policy and procedure regarding the diagnosis of death by 
neurologic criteria that hospitals may consult in developing 
their own policy.

C. Time of Death

Except in deaths required to be investigated by the coroner, 
the physician last in attendance to a deceased person 
must specify the hour and day on which death occurred as 
part of his or her statement on the death certificate. For a 
patient in a skilled nursing or intermediate care facility, the 
physician or physician’s assistant may specify the time of 
death on the death certificate. [Health and Safety Code 
Sections 102795 and 102825] (See also Health and Safety 
Code Section 7150.65(i), which specifies that neither a 
physician who attends a donor at death nor the physician 
who determines the time of the donor’s death may 
participate in the procedures for removing or transplanting 
a part unless the document of gift designates a particular 
physician.) The time of death is the time that the physician 
pronounced the patient dead pursuant to the Uniform 
Determination of Death Act.

http://www.rn.ca.gov/pdfs/forms/brnspring2001.pdf,
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D. Pregnant Patients

If the patient is pregnant with a live fetus, and death has 
been determined using neurologic criteria, the hospital 
should consult legal counsel prior to discontinuing 
life support.

E. Special Uniform Anatomical Gift Act 
Requirements

If a part of a deceased patient will be used for 
transplantation, neither the physician making the 
determination of death nor the physician making the 
independent confirmation may participate in the procedures 
for removing or transplanting the part. A different law 
seems to include an exception to this requirement if 
the document of anatomical gift designates a particular 
physician. However, because this exception is not expressly 
stated, hospitals are advised to have different physicians. 
[Health and Safety Code Sections 7150.65(i) and 7182]

F. Documentation in the Medical Record

When a person is pronounced dead using neurologic 
criteria, both of the physicians who determine and 
independently confirm that death has occurred must 
document in the medical record the procedures used to 
determine death and the factual basis for the determination 
of death [Health and Safety Code Section 7183]. 

G. Discontinuing Medical Intervention

Except when medical intervention should be continued 
to preserve the viability of organs for transplant, or to 
support a fetus in a pregnant woman, the physician 
should discontinue all forms of medical intervention (e.g., 
disconnect IVs, ventilators, etc.) after the family and 
significant others have been informed of the determination 
of death, any objections have been resolved, and the 
physician has pronounced the patient dead. The hospital’s 
policy may also allow the physician to direct the nursing 
staff to assist with this process as appropriate.

H. Required Reports

NOTIFYING THE ORGAN PROCUREMENT 
ORGANIZATION

Hospitals must notify the organ procurement organization 
or a third party designated by the procurement organization 
of individuals whose death is imminent or who have died in 
the hospital.

NOTIFICATION OF CORONER

The coroner must be notified when a death has occurred 
under specified circumstances [Government Code Section 
27491; Health and Safety Code Section 102850].

Health and Safety Code Section 102850 states that:

A physician and surgeon, physician assistant (in a skilled 
nursing facility or intermediate care facility), funeral 
director, or other person shall immediately notify the 
coroner when he or she has knowledge of a death which 
occurred under any of the following circumstances:

Without medical attendance;

During the continued absence of the attending physician 
and surgeon;

Where the attending physician and surgeon or the 
physician assistant (in a skilled nursing facility or 
intermediate care facility) is unable to state the cause 
of death;

Where suicide is suspected;

Following an injury or accident; or

Under circumstances which raise a reasonable suspicion 
that the death was caused by the criminal act of another.

Any person who does not notify the coroner as required 
by this section is guilty of a misdemeanor.

(See IX. “Coroner’s Rights and Obligations,” page 14.7, for 
additional circumstances in which the coroner has a right to 
the custody of the remains of a decedent.)

NOTICE TO PUBLIC ADMINISTRATOR

If a person dies in a hospital without known next of kin, the 
hospital must give immediate written notice of that fact to 
the public administrator of the county in which the hospital 
is located.

If the required notice is not given, the hospital is liable for:

1. Any cost of interment incurred by the estate or the 
county as a result of the failure; and

2. Any loss to the estate or beneficiaries caused by loss, 
injury, waste, or misappropriation of property of the 
decedent as a result of the failure.

[Probate Code Section 7600.5; Title 22, California Code of 
Regulations, Section 70755(f)]
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III. REPORTING REQUIREMENTS THAT MAY BE 
TRIGGERED

A patient’s death may trigger state or federal reporting 
requirements. These situations may include: 

1. A death resulting from an adverse event. (See 
VII. “CDPH Adverse Events Reporting,” page 19.7.)

2. A death associated with the use of restraints or 
seclusion. (See XII. “Reporting Requirements Related 
to Restraint or Seclusion,” page 19.16.)

3. A death involving a medical device. (See IX. “Reports 
Under the Safe Medical Devices Act of 1990,” 
page 19.11.)

4. A death from a reportable communicable disease. (See 
II. “Reportable Communicable Diseases,” page 18.1.)

5. A death resulting from an unusual occurrence. (See 
XV. “Occupational Injuries and Illnesses,” page 18.18.)

6. A death resulting from the use of a firearm, assaultive 
or abusive conduct. (See chapter 17.) 

IV. INFORMING THE FAMILY OF NEUROLOGICAL 
DEATH

The patient’s attending physician should explain to the 
patient’s family and legal representative, as appropriate, 
that: 

1. The patient has sustained an irreversible cessation 
of all functions of the entire brain, including the brain 
stem; 

2. This fact has been independently verified by a second 
qualified physician; 

3. Death will be pronounced and all forms of medical 
intervention will be discontinued; and

4. The patient’s cardiac activity may not immediately 
cease when the mechanical devices are removed from 
the body.

Although hospitals and physicians probably incur little, if 
any, potential liability for discontinuing ventilatory support 
and other medical intervention from a patient who has 
been pronounced dead pursuant to the neurologic criteria 
of the Uniform Determination of Death Act [Health and 
Safety Code Section 7180 et seq.], it is always advisable 
to discuss the matter thoroughly with the patient’s family 
or legal representative and seek their concurrence prior to 
discontinuing all medical intervention. The family or legal 
representative of the patient may have some difficulty 
understanding the meaning and significance of neurologic 

death or have reservations based upon religious belief, 
and may therefore object to the withdrawal of medical 
interventions. In such instances it may be useful to involve 
a trusted person(s) to assist with the explanation of “brain 
death.” Some hospitals have found bioethics committees 
helpful in this regard.

If the patient’s family or legal representative objects to 
the discontinuance of medical interventions because they 
believe that the diagnosis is mistaken or was not made in 
accordance with accepted medical standards, they should 
have an opportunity to request an additional confirmation of 
the determination of death by a qualified physician of their 
choice. In the rare instance where the physician requested 
by the family or legal representative fails to confirm the 
determination of death, an attempt should be made to 
resolve the dispute within the hospital. If this fails, judicial 
review may be necessary.

A. Gathering Family at the Bedside 

Each hospital must provide the family of “brain dead” 
patients the opportunity to gather at the bedside prior to 
discontinuation of life support. An exception exists if the 
hospital must make room for prospective patients in urgent 
need of care.

The law is not written very clearly. It states that a general 
acute care hospital must provide a “reasonably brief period 
of accommodation” to the family or next of kin of a patient 
who has been declared dead by reason of irreversible 
cessation of all functions of the entire brain, including the 
brain stem. 

A “reasonably brief period” means an amount of time 
afforded to gather the family or next of kin at the patient’s 
bedside prior to discontinuation of cardiopulmonary 
support. During this time period, only previously ordered 
cardiopulmonary support must be continued. No other 
medical intervention is required.

If the patient’s legally recognized health care decision 
maker, family, or next of kin voices any special religious or 
cultural practices and concerns regarding “brain death,” the 
hospital must make reasonable efforts to accommodate 
those practices and concerns.

In determining what is reasonable under this law, a hospital 
must consider the needs of other patients and prospective 
patients in urgent need of care.
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B. Required Policy and Family Handout

Every hospital must adopt a policy for providing 
family or next of kin with a reasonably brief period of 
accommodation, from the time that a patient is declared 
dead by reason of irreversible cessation of all functions 
of the entire brain, including the brain stem, through 
discontinuation of cardiopulmonary support for the patient.

The hospital must provide the patient’s legally recognized 
health care decision maker, if any, or the patient’s family 
or next of kin, if available, with a copy of the policy. The 
statement must be provided upon request, but no later 
than shortly after the treating physician has determined that 
the potential for brain death is imminent.

[Health and Safety Code Section 1254.4]

C. Legal Liability

There is no legal right to sue for violation of the law 
regarding the “reasonably brief period of accommodation.”

[Health and Safety Code Section 1254.4]

V. DEATH CERTIFICATE

This section describes the process for preparing and 
registering a “typical” death certificate. Certificates of fetal 
death are governed by special provisions, discussed on 
page 14.6. Requirements for deaths occurring shortly after 
a live birth are discussed on page 14.7. 

A. Preparing and Registering the Death 
Certificate

The patient’s physician must, within 15 hours after death, 
complete the patient’s medical and health section data of 
the death certificate, and deposit the certificate at the place 
of death, or give it to the attending funeral director either 
at his or her place of business or at the physician’s office 
[Health and Safety Code Section 102800]. Alternatively, the 
electronic process may be used. 

The law requires that a funeral director (or a person acting 
in lieu thereof) complete the rest of the death certificate and 
register it with the local registrar within eight calendar days 
after death and prior to disposition of the remains. [Health 
and Safety Code Section 102780]

California is moving to a web-based electronic death 
registration system called “The California Electronic Death 
Registration System,” or CA-EDRS. Use of CA-EDRS by 
funeral homes, hospitals, physicians, and local registrars 

is free. The system is found at www.edrs.us. CA-EDRS 
currently does not support certificate processing for 
fetal deaths.

B. Content of the Death Certificate

The “Certificate of Death” form, VS 11, issued by the State 
Registrar of Vital Statistics, must be used. “Certificate 
of Death” forms may be obtained from the local health 
department, or the electronic VS-11e may be used.

Certain information specified by law and any other 
information the State Registrar of Vital Statistics may 
designate on the form must be included. Health and Safety 
Code Section 102875 requires the following:

1. Personal data concerning the decedent including 
full name, sex, color or race, marital status, name of 
spouse, date of birth, age at death, birthplace, usual 
residence, occupation, industry or business, and 
whether the decedent was ever in the Armed Forces of 
the United States.

2. Date and time of death, including month, day, year 
and hour of death [Health and Safety Code Sections 
102795 and 102825];

3. Place of death;

4. Information about the disposition of the body (including, 
if the body is embalmed, the signature and license 
number of the embalmer); the name of the funeral 
director, or person acting as such; and date and place 
of interment or removal;

5. Certification and signature of the attending physician or 
certification and signature of the coroner when required 
by law;

6. Date accepted for registration and signature of 
local registrar;

7. Disease or condition leading directly to death and 
antecedent causes;

8. Operations and major findings thereof;

9. Accident and injury information; and

10. Information indicating whether the decedent was 
pregnant at the time of death, or within the year prior 
to the death, if known, as determined by observation, 
autopsy or review of the medical record. The law 
explicitly says that it does not require the performance 
of a pregnancy test or a review of the medical records 
in order to determine pregnancy.

http://www.edrs.us
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SEX/GENDER OF DECEDENT

A person completing a death certificate must record the 
decedent’s sex to reflect the decedent’s gender identity. 

If the person completing the death certificate is presented 
with one of the documents listed below, the person must 
record the decedent’s sex as that which corresponds to the 
decedent’s gender identity as indicated in the document. 
The documents are:

1. A birth certificate,

2. A driver’s license, 

3. A Social Security record, 

4. A court order approving a name or gender change,

5. A passport,

6. An advanced health care directive, or 

7. Proof of clinical treatment for gender transition.

If none of these documents is presented, and the person 
with the right (or a majority of persons who have equal 
rights) to control the disposition of the remains disagrees 
with the gender identity reported by the informant, the 
gender identity recorded on the death certificate shall be as 
reported by the person or majority of persons with the right 
to control the disposition of remains. (See XII. “Control of 
Disposition of Remains and Duty to Inter,” page 14.19.)

If none of these documents is presented, and a majority of 
persons who have equal rights to control the disposition 
of the remains do not agree with the gender identity of the 
decedent as reported by the informant, any one of those 
persons may file a petition in court. The hospital will not be 
a party to the lawsuit — the relatives will name as a party 
those persons who otherwise have equal rights to control 
the disposition of remains, and will seek an order of the 
court determining, as appropriate, who will be given the 
right to determine the gender identity.

The person completing the death certificate is not liable for 
any damages or costs arising from claims related to the sex 
of the decedent as entered on the death certificate.

[Health and Safety Code Section 102875(a)(1)(B)-(E)]

C. Completion of Death Certificate in Noncoroner 
Cases

In general, in noncoroner cases, the physician last in 
attendance on a deceased person must complete 
the death certificate. (See IX. “Coroner’s Rights and 
Obligations,” page 14.7, for information about what 
constitutes a coroner’s case.) However, Health and Safety 

Code Section 102825 permits the death certificate to 
be completed and attested to by a licensed physician’s 
assistant in the case of a patient in a skilled nursing facility 
or intermediate care facility. A designee of the physician 
last in attendance may complete the death certificate under 
certain circumstances. Section 102825 provides that:

The physician and surgeon last in attendance, or in the 
case of a patient in a skilled nursing or intermediate care 
facility at the time of death, the physician and surgeon 
last in attendance or a licensed physician assistant 
under the supervision of the physician and surgeon 
last in attendance, on a deceased person shall state 
on the certificate of death the disease or condition 
directly leading to death, antecedent causes, other 
significant conditions contributing to death and any other 
medical and health section data as may be required on 
the certificate; he or she shall also specify the time in 
attendance, the time he or she last saw the deceased 
person alive, and the hour and day on which death 
occurred, except in deaths required to be investigated 
by the coroner. The physician and surgeon or physician 
assistant shall specifically indicate the existence of any 
cancer as defined in subdivision (h) of Section 103885 [of 
the Health and Safety Code], of which the physician and 
surgeon or physician assistant has actual knowledge. 

A physician and surgeon may designate one or more 
other physicians and surgeons who have access to the 
physician and surgeon’s records, to act as agent for the 
physician and surgeon for purposes of the performance 
of his or her duties under this section, provided that 
any person so designated acts in consultation with the 
physician and surgeon.

D. Completion of Death Certificate in Coroner 
Cases

In a coroner’s case, the physician last in attendance does 
not complete the medical and health section data; does not 
sign the certificate; and does not solicit an autopsy permit 
or order an autopsy without the permission of the coroner.

E. Copies of the Death Certificate 

NONCORONER CASE

If the body will be delivered to a funeral director, the 
death certificate should be given to him or her. A copy of 
the death certificate should be placed in the decedent’s 
medical record.

If the situation involves an unclaimed body where 
disposition of remains is at the direction of the coroner 
and does not involve delivery to a funeral director, the 
copy of the death certificate which otherwise would go 
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to the funeral director should be sent to the coroner (see 
XIII. “Unclaimed Dead: Obligation of Coroner,” page 14.22).

CORONER’S CASE

The CDPH Office of the State Registrar has instructed 
coroners in California not to furnish hospitals with copies 
of a patient’s death certificate. Hospitals that wish to file a 
copy of the death certificate in the patient’s medical record 
will therefore need to obtain a copy from the local registrar, 
the county recorder, or the funeral director.

VI. CERTIFICATE OF FETAL DEATH

A. When Registration is Required

Health and Safety Code Section 102950 requires that each 
fetal death in which the fetus has advanced to or beyond 
the 20th week of uterogestation be registered with the local 
registrar of births and deaths. There is no legal standard for 
determining whether a fetus has advanced to or beyond 
20 weeks uterogestation. Fetal death is defined in Title 17, 
California Code of Regulations, Section 916 as follows:

“Fetal death” means a death prior to the complete 
expulsion or extraction from its mother of a product of 
conception (irrespective of the duration of pregnancy); 
the death is indicated by the fact that after such 
separation, the fetus does not breathe or show any other 
evidence of life such as beating of the heart, pulsation 
of the umbilical cord or definite movement of voluntary 
muscles ...

In Avalon Municipal Hospital v. Municipal Court (Case No. 
C350134, Dept. 70, Los Angeles Superior Court, 1981) 
the court found that the fetal death registration statute, 
Health and Safety Code Section 10175 (recodified in 1996 
to Health and Safety Code Section 102950), violates the 
Constitutional right to privacy. However, the Avalon case 
did not go beyond the superior court level. Thus, it is 
recommended that California hospitals, including those in 
Los Angeles County, continue to comply with these fetal 
death registration requirements until the law is revised by 
legislation, or until an appellate or Supreme Court opinion is 
issued that confirms the Los Angeles trial court’s decision.

B. Preparation and Registration of the Certificate 
of Fetal Death

A funeral director, or if there is no funeral director, the 
person acting in lieu thereof, must prepare the certificate 
and register it with the local registrar of births and deaths 
within five days following pronouncement of fetal death.

C. Responsibility of Physician in 
Attendance at Delivery

ATTESTATION

The physician, if any, in attendance at the delivery of a 
fetus must state on the certificate of fetal death the direct 
cause(s) of the fetal death; the conditions, if any, which 
gave rise to the causes; and other medical and health 
section data required on the certificate. The physician must 
sign the certificate attesting to these facts.

TIMELINESS OF COMPLETION

The physician must complete the certificate of fetal death 
within 15 hours of pronouncement of fetal death and 
deposit the certificate at the place of death, or deliver it to 
the attending funeral director at the funeral director’s place 
of business or at the physician’s office.

D. Copies and Disposition of the Certificate of 
Fetal Death

CASES INVOLVING A FUNERAL DIRECTOR

The funeral director is responsible for obtaining the required 
information, preparing the certificate and filing it with the 
local registrar. A copy of the certificate should be placed in 
the medical record.

CASES NOT INVOLVING A FUNERAL DIRECTOR

The law requires a “person acting in lieu of” the funeral 
director to prepare and file the certificate with the local 
registrar. Hospitals should have protocols that identify the 
appropriate person(s) to fulfill this requirement. A copy of 
the certificate should be placed in the medical record.

E. Disposition of Fetal Remains

The remains of a recognizable human fetus of less than 20 
weeks uterogestation must be disposed of by incineration 
or interment (i.e. burial, entombment or inurnment) [Health 
and Safety Code Section 7054.3].

VII. CERTIFICATE OF STILL BIRTH

Parents may obtain a “Certificate of Still Birth” from the 
local registrar of births and deaths in the county in which 
a fetal death is registered. The fetus must have advanced 
beyond the 20th week of uterogestation. Although the 
law became effective Jan. 1, 2008, parents may request a 

“Certificate of Still Birth” even if the still birth occurred before 
then. [Health and Safety Code Sections 103040-103040.1]
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VIII. BIRTH AND DEATH CERTIFICATES 
REQUIRED FOR LIVE BIRTH FOLLOWED BY 
DEATH OF NEWBORN

A live birth followed by the death of the newborn must be 
distinguished from fetal deaths. Live birth is defined in Title 
17, California Code of Regulations, Section 915 as follows:

“Live birth” means the complete expulsion or extraction 
from its mother of a product of conception (irrespective 
of the duration of pregnancy) which, after such 
separation, breathes or shows any other evidence of life 
such as beating of the heart, pulsation of the umbilical 
cord, or definite movement of voluntary muscles, 
whether or not the umbilical cord has been cut or the 
placenta is attached.

Both a birth and a death certificate must be filed where a 
fetus shows any postdelivery signs of life, no matter how 
transient, but then is determined to have expired regardless 
of the length of uterogestation. (See chapter 13 for a 
discussion of birth certificates.)

Decisions to withhold or withdraw life-sustaining treatment 
for seriously ill newborns and infants raise particularly 
difficult questions that merit special consideration. (See 
G. “Special Considerations Where the Patient is an Infant,” 
page 6.19, for further information.)

IX. CORONER’S RIGHTS AND OBLIGATIONS

A. Coroner’s Right to Custody of Remains

In any case where a coroner is required by law to 
investigate the cause of death, the coroner is entitled to the 
custody of the remains of the decedent until the conclusion 
of the autopsy or investigation.

B. Coroner’s Duty to Investigate Violent, Sudden, 
Unusual or Unattended Deaths

Government Code Section 27491 provides in part:

It shall be the duty of the coroner to inquire into and 
determine the circumstances, manner, and cause of all 
violent, sudden, or unusual deaths; unattended deaths; 
deaths where the deceased has not been attended 
by either a physician or a registered nurse, who is a 
member of a hospice care interdisciplinary team, as 
defined by subdivision (g) of Section 1746 of the Health 
and Safety Code, in the 20 days before death; deaths 
related to or following known or suspected self-induced 
or criminal abortion; known or suspected homicide, 
suicide, or accidental poisoning; deaths known or 
suspected as resulting in whole or in part from or related 
to accident or injury either old or recent; deaths due 
to drowning, fire, hanging, gunshot, stabbing, cutting, 

exposure, starvation, acute alcoholism, drug addiction, 
strangulation, aspiration, or where the suspected cause 
of death is sudden infant death syndrome; death in 
whole or in part occasioned by criminal means; deaths 
associated with a known or alleged rape or crime 
against nature; deaths in prison or while under sentence; 
deaths known or suspected as due to contagious 
disease and constituting a public hazard; deaths from 
occupational diseases or occupational hazards; deaths 
of patients in state mental hospitals serving the mentally 
disabled and operated by the State Department of State 
Hospitals; deaths of patients in state hospitals serving 
the developmentally disabled and operated by the State 
Department of Developmental Services; deaths under 
such circumstances as to afford a reasonable ground 
to suspect that the death was caused by the criminal 
act of another; and any deaths reported by physicians 
or other persons having knowledge of death for inquiry 
by coroner.

C. Restrictions: Certificate of Religious Belief

The right of the coroner to perform an autopsy is restricted 
if the deceased person executed a certificate of religious 
belief stating that a postmortem anatomical dissection or 
other procedure would violate the religious convictions of 
that person. (This provision applies primarily, though not 
exclusively, to Orthodox Jews.) [Government Code Section 
27491.43]

The certificate of religious belief may be signed by a 
person 18 years of age or older, must be in “clear and 
unambiguous language,” and must be signed and 
dated by the declarant in the presence of two witnesses 
[Government Code Section 27491.43(b)]. It is not clear 
whether a parent or legal guardian may sign a certificate of 
religious belief on behalf of a child under 18 years of age. 
Legal counsel should be consulted in such situations.

The coroner must have notice of the certificate’s existence 
and must wait up to 48 hours for it to be produced if 
informed of its existence [Government Code Section 
27491.43(a)(2)].

Even if the decedent has executed a certificate of religious 
belief, the coroner may perform an autopsy or other 
procedure if there is reasonable suspicion that the death 
was caused by a criminal act or by a contagious disease 
constituting a public health hazard. The coroner may also 
petition the superior court for an order authorizing an 
autopsy or other procedure if the cause of death is not 
evident and “the interest of the public in determining the 
cause of death outweighs its interest in permitting the 
decedent and like persons fully to exercise their religious 
convictions.” [Government Code Section 27491.43(c) 
and (d)]
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An insurer is not liable for the payment of life insurance 
policy proceeds if payment depends upon a determination 
of whether the insured’s death was an accident or suicide, 
and that fact cannot be established without an autopsy, 
which has been prohibited on religious grounds. Neither is 
an insurer liable for exemplary or punitive damages in such 
circumstances if it refuses or delays payment in good faith. 
[Insurance Code Section 10111.5]

D. Coroner Obligations

The county coroner is required to perform an autopsy on 
a decedent, for which an autopsy has not already been 
performed, if the surviving spouse requests it in writing. If 
there is no surviving spouse, the coroner is required to 
perform an autopsy if requested in writing by a surviving 
child or parent, or if there is no surviving child or parent, by 
the next of kin of the deceased.

If an autopsy has already been performed, the coroner may, 
but is not required to, perform another at the request of the 
surviving spouse, child, parent, or next of kin.

The cost of the autopsy must be borne by the person 
requesting that it be performed.

[Government Code Section 27520]

X. AUTOPSIES

A. Medicare Requirement Regarding Autopsies

The Medicare Conditions of Participation state that:

1. The medical staff should attempt to secure autopsies 
in all cases of unusual deaths and of medical-legal and 
educational interest;

2. The mechanism for documenting permission to 
perform an autopsy must be defined; and 

3. The hospital must have a system for notifying the 
medical staff, and specifically the attending practitioner, 
when an autopsy is being performed. 

[42 C.F.R. Section 482.22(d)]

The Centers for Medicare & Medicaid Services published 
a proposed rule eliminating this requirement, noting that in 
many cases a coroner or medical examiner, rather than the 
hospital, performs autopsies in cases of unusual deaths 
[83 Fed. Reg. 47686 (Sept. 20, 2018). This rule has not yet 
been finalized.  

B. Authority for Autopsies in Hospitals

California law provides that a licensed hospital may 
permit, and a physician may perform, an autopsy if the 
decedent, prior to death, authorized an autopsy in his or 
her will or other written instrument. An autopsy may also 
be performed upon the receipt of a written authorization, 
telegram, or a verbal authorization obtained by telephone 
and recorded on tape or other recording device, from 
a person representing himself or herself to be any of 
the following:

1. An individual who has been appointed an agent in 
the decedent’s power of attorney for health care, 
subject to any limitations in the power of attorney (see 
Probate Code Section 4683 and chapter 3 regarding 
California’s power of attorney for health care —also 
called an advance directive — law);

2. The surviving spouse or registered domestic partner 
(see Family Code Section 297.5 and Probate Code 
Section 4716);

3. A surviving child or parent;

4. A surviving sibling;

5. Any other kin or person who has acquired the right to 
control the disposition of the remains;

6. A public administrator;

7. A coroner or any other duly authorized public officer 
(such as the California State Curator of the Unclaimed 
Dead).

[Health and Safety Code Section 7113]

The “Authorization for Autopsy” (CHA Form 11-1) may be 
used to obtain written authorization from the decedent prior 
to death or from any of the persons listed above. While 
the Uniform Anatomical Gift Act (discussed below) and the 
law governing control over the disposition of a decedent’s 
remains (discussed below) list persons in order of their right 
to make decisions concerning the patient’s remains, no 
such order is specified in Health and Safety Code Section 
7113. The law therefore suggests that any person on the 
list may request an autopsy, even if a person higher on the 
list opposes it. While a coroner or other duly authorized 
public officer may have the right to conduct an autopsy, 
regardless of the wishes of others who are higher on the 
list, the resolution of disputes among relatives on the list 
or between relatives and an agent appointed in a power 
of attorney for health care is not so clear. In the event of 
such conflicts, hospitals should proceed cautiously and are 
advised to consult legal counsel.
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C. Copies and Disposition of Forms

AUTOPSY PERFORMED IN HOSPITAL

One copy of the “Authorization for Autopsy” should be 
placed in the patient’s medical record.

AUTOPSY PERFORMED AWAY FROM HOSPITAL

Two copies of the “Authorization for Autopsy” should be 
prepared. One copy is placed in the patient’s medical 
record and the other is delivered to the place where the 
autopsy will be conducted.

D. Effect of Tenets of Decedent’s Faith

Health and Safety Code Section 7113 does not authorize 
the obtaining of a verbal authorization by telephone and 
recorded on tape or other recording device for an autopsy 
of a deceased person if it is made known to the physician 
who will perform the autopsy that the deceased was, at the 
time of his or her death, a member of a religion, church, or 
denomination which relies solely upon prayer for the healing 
of disease (e.g., Christian Science).

XI. ANATOMICAL GIFTS

State and federal laws have been enacted to achieve 
the goal of obtaining more organs and tissue suitable for 
donation. Federal law calls for the creation of a nationwide 
organ procurement and transplantation network and, in 
each geographical service area, one or more federally 
designated organ procurement organizations. [42 U.S.C. 
Section 274 et seq.] Federal law also requires hospitals 
with Medicare provider agreements to have and implement 
certain protocols and agreements with organ procurement 
organizations and tissue and eye banks.

California’s Uniform Anatomical Gift Act (UAGA) [Health and 
Safety Code Sections 7150-7151.40] requires hospitals to 
search for evidence of an intent to be or not to be an organ 
donor and specifies how to make an anatomical gift. The 
provisions of UAGA, taken together, impose on persons 
who do not desire to make an anatomical gift an obligation 
to make this clear. Otherwise, a person’s consent to make 
a gift may be presumed. 

The UAGA makes a distinction between gifts made before 
the donor’s death and gifts made after the donor’s death, 
as described below.

A. Definitions

The definitions for the UAGA are important and can be 
found at Health and Safety Code Section 7150.10. They 
include the following:

“Agent” means an individual who:

1. Is authorized to make health care decisions on the 
principal’s behalf by a power of attorney for health care 
(also called an advance directive); or

2. Is expressly authorized to make an anatomical gift on 
the principal’s behalf by any other record signed by 
the principal.

“Anatomical gift” means a donation of all or part of a 
human body to take effect after the donor’s death for the 
purpose of transplantation, therapy, research, or education.

“Decedent” means a deceased individual whose body or 
part may be the source of an anatomical gift. The term 
includes a stillborn infant and, subject to restrictions 
imposed by other laws, a fetus.

“Disinterested witness” means a witness other than the 
spouse, child, parent, sibling, grandchild, grandparent, or 
guardian of the individual who makes, amends, revokes, or 
refuses to make an anatomical gift, or another adult who 
exhibited special care and concern for the individual. The 
term does not include an individual or entity to which an 
anatomical gift could pass (see B. “Persons Eligible to 
Receive Gifts; Purpose of the Gift,” page 14.10).

“Document of gift” means a donor card or other record 
used to make an anatomical gift. The term includes a 
statement recorded on the Donate Life California Organ 
and Tissue Donor Registry or other donor registry.

“Eye bank” means a person that is licensed, accredited, 
or regulated under federal or state law to engage in the 
recovery, screening, testing, processing, storage, or 
distribution of human eyes or portions of human eyes.

“Organ procurement organization” means a person 
designated by the Secretary of the U.S. Department 
of Health and Human Services as an organ 
procurement organization.

“Procurement organization” means an eye bank, organ 
procurement organization, or tissue bank.

“Tissue bank” means a person that is licensed, accredited, 
or regulated under federal or state law to engage in the 
recovery, screening, testing, processing, storage, or 
distribution of tissue.

“Refusal” means a record created under Health and Safety 
Code Section 7150.30 that expressly states an intent to 
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bar other persons from making an anatomical gift of an 
individual’s body or part.

“Record” means information that is inscribed on a tangible 
medium or that is stored in an electronic or other medium 
and is retrievable in perceivable form.

“Sign” means to do either of the following with the present 
intent to authenticate or adopt a record:

1. Execute or adopt a tangible symbol.

2. Attach to or logically associate with the record an 
electronic symbol, sound, or process.

B. Persons Eligible to Receive Gifts; Purpose of 
the Gift

ELIGIBLE RECIPIENTS

The following persons may become donees (recipients) of 
anatomical gifts for the purposes stated:

1. A hospital, accredited medical school, dental school, 
college, university, or organ procurement organization, 
for research or education.

2. A person designated by the donor if the person 
receives the part. If the gift cannot be transplanted 
into the person, the part passes to the appropriate eye 
bank (if the part is an eye), tissue bank (if the part is 
tissue), or organ procurement organization (if the part 
is an organ), unless the donor left different instructions.

3. An eye bank or tissue bank.

[Health and Safety Code Section 7150.50(a)]

PURPOSE BUT NO RECIPIENT SPECIFIED

If an anatomical gift of one or more specific parts, or of all 
parts, is made in a document of gift that does not name a 
recipient but identifies the purpose for which an anatomical 
gift may be used, the following rules apply:

1. If the part is an eye and the gift is for the purpose 
of transplantation or therapy, the gift passes to the 
appropriate eye bank.

2. If the part is tissue and the gift is for the purpose 
of transplantation or therapy, the gift passes to the 
appropriate tissue bank.

3. If the part is an organ and the gift is for the purpose 
of transplantation or therapy, the gift passes to the 
appropriate organ procurement organization. 

4. If the part is an organ, an eye, or tissue and the gift 
is for the purpose of research or education, the gift 
passes to the appropriate procurement organization.

5. If there is more than one purpose of an anatomical gift 
set forth in the document of gift but the purposes are 
not set forth in any priority, the gift must be used for 
transplantation or therapy, if suitable. If the gift cannot 
be used for transplantation or therapy, the gift may be 
used for research or education.

[Health and Safety Code Section 7150.50(c) and (d)]

NO RECIPIENT OR PURPOSE SPECIFIED

If an anatomical gift of one or more specific parts is made 
in a document of gift that does not name a recipient and 
does not identify the purpose of the gift, the gift must be 
used only for transplantation or therapy.

If a document of gift specifies only a general intent to make 
an anatomical gift by words such as “donor,” “organ donor,” 
or “body donor,” or by a symbol or statement of similar 
import, the gift may be used for transplantation, therapy, 
research, or education.

In both of these instances, the part passes to the 
appropriate eye bank (if the part is an eye), tissue bank (if 
the part is tissue), or organ procurement organization (if the 
part is an organ).

[Health and Safety Code Section 7150.50(e) and (f)]

OTHER RULES

An anatomical gift of an organ for transplantation or 
therapy, other than where the gift is made to an individual 
designated by the donor as the recipient of the part, 
passes to the organ procurement organization. 

If an anatomical gift does not pass pursuant to the 
other provisions of B. “Persons Eligible to Receive Gifts; 
Purpose of the Gift,” page 14.10, or if a decedent’s body 
or part is not used for transplantation, therapy, research, 
or education, custody of the body or part passes to the 
person under obligation to dispose of the body or part. 
(See XII. “Control of Disposition of Remains and Duty to 
Inter,” page 14.19.)

The donee may not accept the gift if the donee knows the 
decedent expressed a refusal to make an anatomical gift, 
and that the refusal was not revoked. (See E. “Refusal to 
Make an Anatomical Gift,” page 14.13.) The donee may 
also not accept the gift if the gift was not legally made as 
required by the UAGA (e.g., if there are contrary indications 
to the making of an anatomical gift, or that a gift made 
by a member of a class is opposed by a member of the 
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same class or a prior class (see D. “Making, Amending and 
Revoking Anatomical Gifts — Before the Donor’s Death,” 
page 14.11)). If a person knows that an anatomical gift 
was made on a document of gift, the person is deemed 
to know of any amendment or revocation of the gift or any 
refusal to make an anatomical gift which appears on the 
same document of gift. [Health and Safety Code Section 
7150.50(h)-(j)]

An anatomical gift authorizes any reasonable examination 
necessary to assure medical acceptability of the gift for 
the purposes intended. [Health and Safety Code Section 
7150.65(a)].

(See XVII. “Implantation of Cells, Tissue and Organs,” 
page 5.44, and XXV. “Transplantation: Informed Consent 
for Donors and Recipients,” page 5.51, for a discussion 
about obtaining consent from the patient who will receive 
the anatomical gift.)

C. Preclusive Effect of Gift, Amendment or 
Revocation

The UAGA contains provisions whose preclusive effect 
takes precedence over other provisions in the Act.

If a donor has made an anatomical gift of the entire body 
or a part(s), no other person can amend or revoke this 
gift, unless the donor has made an “express contrary 
indication” — for example, the donor wrote in an advance 
directive that he was making an anatomical gift, but his 
agent named in the advance directive could revoke that gift. 
However, this prohibition this does not apply to parents of 
an unemancipated minor. [Health and Safety Code Section 
7150.35(a)]

If a donor who is an unemancipated minor dies, a parent 
of the donor who is reasonably available may revoke or 
amend an anatomical gift made by the unemancipated 
minor [Health and Safety Code Section 7150.35(g)]. 

This provision does not prohibit a gift of a body part for 
additional uses as otherwise permitted by the UAGA 
[Health and Safety Code Section 7150.35(f)]. (For example, 
the fact that a donor gives a kidney for transplantation does 
not bar someone after the donor’s death from expanding 
the gift to include research if the kidney is not medically 
suitable for transplantation.)

A donor’s revocation of an anatomical gift prior to death 
does not by itself bar another authorized person from 
making an anatomical gift before or after the donor’s death 
[Health and Safety Code Section 7150.35(b)]. The point of 
this provision is that merely revoking a gift does not prohibit 
the making of gifts in the future by others; a donor who 
wishes to bind others to a revocation must sign a refusal.

If, prior to the donor’s death, a person other than the donor 
makes a valid, unrevoked anatomical gift, or an amendment 
to an anatomical gift, another person may not make, 
amend, or revoke the gift after the donor’s death [Health 
and Safety Code Section 7150.35(c)].

A revocation of an anatomical gift prior to the donor’s death 
by a person other than the donor does not bar another 
authorized person from making an anatomical gift before 
or after the donor’s death [Health and Safety Code Section 
7150.35(d)].

In the absence of an express, contrary indication by the 
donor or other person authorized to make an anatomical 
gift prior to the donor’s death, an anatomical gift of a part is 
neither a refusal to give another part nor a limitation on the 
making of an anatomical gift of another part at a later time 
by the donor or another person [Heath and Safety Code 
Section 7150.35(e)].

D. Making, Amending and Revoking Anatomical 
Gifts — Before the Donor’s Death

WHO MAY MAKE A GIFT

During the life of the donor, the following persons may 
make an anatomical gift of the donor’s body or part for the 
purpose of transplantation, therapy, research or education:

1. A donor who is an adult or an emancipated minor (see 
chapter 4 for a description of when minors may be 
considered to be emancipated under California law).

2. A donor who is between 15 and 18 years of age, only 
upon the written consent of a parent or guardian. A 
person under 18 may register as a donor on his or her 
driver’s license, but the parent or legal guardian makes 
the final decision about donation [Vehicle Code Section 
12811(b)(5)].

3. An agent of the donor (someone who is authorized 
to make health care decisions for the patient under a 
power of attorney for health care or any other record 
signed by the patient), provided that the power of 
attorney for health care or other record expressly 
permits the agent to make an anatomical gift. (See also 
Probate Code Section 4683.)

[Health and Safety Code Section 7150.15]

However, notwithstanding any other provision of the UAGA, 
only the patient may make an anatomical gift of all or part 
of his or her body (including a pacemaker), if it is known 
that the patient, at the time of death, was a member of a 
religion, church, sect or denomination that: 
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1. Relies solely upon prayer for healing of disease (e.g., 
Christian Science); or 

2. That has religious tenets that would be violated by 
the disposition of the human body or parts for the 
purposes of transplantation, therapy, research or 
education (e.g., Orthodox Judaism). 

[Health and Safety Code Section 7150.30(e)]

MANNER OF MAKING A GIFT BEFORE A DONOR’S 
DEATH

Health and Safety Code Section 7150.20 describes the 
manner in which a donor, or an authorized agent of a donor, 
may make an anatomical gift before the donor’s death.

By Donor

A donor may make an anatomical gift through any of 
the following:

1. By registering at the Department of Motor Vehicles 
when applying for a driver’s license or identification 
card. Revocation, suspension, expiration or 
cancellation of a driver’s license or identification card 
upon which an anatomical gift is indicated does not 
invalidate the gift.

2. Directly through the Donate Life California Organ and 
Tissue Donor Registry Internet website.

3. In a will. A gift made by will takes effect upon the 
donor’s death whether or not the will is probated; 
invalidation of the will after the donor’s death does not 
invalidate the gift.

4. During a terminal illness or injury of the donor, by any 
form of communication that clearly expresses the 
donor’s wish, addressed to at least two adults, at least 
one of whom is a disinterested witness. The witnesses 
must document this communication in a writing that 
is signed and dated. (See definition of “disinterested 
witnesses” on page 14.9.)

5. By donor card or other record, including a donor 
registry, as described in the following paragraph.

By Donor or Agent

A donor, or an agent of the donor authorized to make an 
anatomical gift on the donor’s behalf (“agent” is described 
in “Who May Make a Gift,” page 14.11) may make a gift by 
a donor card or other record signed by the donor or agent 
or by authorizing that a statement or symbol, indicating that 
the donor has made an anatomical gift, be included on a 
donor registry.

If Physically Unable to Sign

If the donor or other person is physically unable to sign a 
record, the record may be signed by another individual at 
the direction of the donor or other person, provided there is 
compliance with the following:

1. It is witnessed by at least two adults, at least one of 
whom is a disinterested witness, who have signed at 
the request of the donor or other person; and

2. The record includes a statement that it has been 
signed and witnessed as provided in paragraph 
1, above.

Other Rules

A document of gift need not be delivered during the donor’s 
lifetime to be effective [Health and Safety Code Section 
7150.60(a)].

While the general rule is that neither the physician who 
attends the decedent at death nor the physician who 
determines the time of death may participate in removing 
or transplanting a part from the decedent, a document 
of gift may designate a particular physician to carry 
out the recovery procedures [Health and Safety Code 
Section 7150.20(e)]. In the absence of this designation, 
or if the designated physician is not reasonably available 
or is deemed by the procurement organization not to 
be qualified to perform the required procedure, the 
procurement organization may authorize another physician 
or technician to carry out the recovery. (See E. “Special 
Uniform Anatomical Gift Act Requirements,” page 14.2.)

AMENDING OR REVOKING A GIFT BEFORE A DONOR’S 
DEATH

The following provisions are subject to the limitations 
described in C. “Preclusive Effect of Gift, Amendment or 
Revocation,” page 14.11 (see Health and Safety Code 
Section 7150.25).

Amending or Revoking in General

A donor or other person authorized to make an anatomical 
gift before the donor’s death may amend or revoke a gift by 
either of the following:

1. Donor registry database. A record signed by 
any of the following and recorded in a donor 
registry database:

a. The donor.

b. Another person authorized to make an anatomical 
gift on behalf of the donor.



Chapter 14 — Death, Autopsies and Anatomical Gifts        CHA

   14.13© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

c. Another individual acting at the direction of the 
donor or of the other person, if the donor or other 
person is physically unable to sign. (The record 
must be witnessed by two adults, at least one of 
whom is a disinterested witness, who have signed 
at the request of the donor or the other person, 
and the record must include a statement that it 
has been signed and witnessed in this manner.)

2. Later-executed document. A later-executed 
document of gift that amends or revokes a previous 
anatomical gift or portion of an anatomical gift, either 
expressly or by inconsistency.

Revocation by Destruction; Cancellation

A donor or other person authorized to make an anatomical 
gift before the donor’s death may revoke a gift by the 
destruction of the document of gift or cancellation of the 
document of gift on a donor database registry, or the 
portion of the document of gift used to make the gift, with 
the intent to revoke the gift.

By Donor Only

Wills. In addition, a donor who makes an anatomical gift 
in a will may also amend or revoke the gift in the manner 
provided for amendment or revocation of wills [Health and 
Safety Code Section 7150.25(e)].

Terminal illness or injury. During a terminal illness or 
injury a donor may amend or revoke an anatomical gift 
that was not made in a will by any form of communication 
addressed to at least two adults, at least one of whom is 
a disinterested witness. The witnesses shall document this 
communication in a writing that is signed and dated.

E. Refusal to Make an Anatomical Gift

NOTE: The following provisions are subject to the 
limitations described in C. “Preclusive Effect of Gift, 
Amendment or Revocation,” page 14.11.

As defined in the UAGA, a refusal expresses the intent to 
bar other persons from making an anatomical gift of an 
individual’s body or part. An individual’s unrevoked refusal 
to make an anatomical gift bars all other persons from 
making an anatomical gift of the individual’s body or part 
unless the individual made a clear statement in the refusal 
that another person could later make an anatomical gift on 
his/her behalf.

An individual may refuse to make an anatomical gift of his 
or her body or part by any of the following:

1. Record signed by the individual or by another 
person acting at the direction of the individual if 
he or she is physically unable to sign. (In the latter 
case, the record must be witnessed by two adults, at 
least one of whom is a disinterested witness, who have 
signed at the request of the donor or the other person, 
and the record must include a statement that it has 
been signed and witnessed in this manner.)

2. The individual’s will (whether or not the will is 
admitted to probate or invalidated after the individual’s 
death).

3. Communication during terminal illness or injury. 
Any form of communication made by the individual 
during the individual’s terminal illness or injury 
addressed to at least two adults, at least one of 
whom is a disinterested witness. The witnesses shall 
document this communication in a writing that is 
signed and dated.

[Health and Safety Code Section 7150.30]

AMENDING OR REVOKING A REFUSAL

An individual who has made a refusal may amend or revoke 
the refusal by any of the following:

1. Same manner as refusal (as described above).

2. Subsequent inconsistent gift. By subsequently 
making an anatomical gift that is inconsistent with 
the refusal.

3. Destruction or cancellation. By destroying or 
canceling the record evidencing the refusal, or the 
portion of the record used to make the refusal, with the 
intent to revoke the refusal.

F. Making, Amending and Revoking Anatomical 
Gifts — After a Donor’s Death

WHO MAY MAKE A GIFT OF A DECEDENT’S BODY OR 
PART

Subject to the limitations described in C. “Preclusive Effect 
of Gift, Amendment or Revocation,” page 14.11, and to the 
refusal provisions of the UAGA (see E. “Refusal to Make 
an Anatomical Gift,” page 14.13), an anatomical gift of a 
decedent’s body or part for the purpose of transplantation, 
therapy, research or education may be made by any 
member of the following classes of persons who is 
reasonably available, in the following order of priority:

1. An agent of the donor (someone who is authorized 
to make health care decisions for the donor under 
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a power of attorney for health care or other record 
signed by the donor), provided that the power of 
attorney for health care or other record expressly 
permits the agent to make an anatomical gift. (See also 
Probate Code Section 4683.)

2. The spouse or domestic partner of the decedent.

3. Adult children of the decedent.

4. Parents of the decedent.

5. Adult siblings of the decedent.

6. Adult grandchildren of the decedent.

7. Grandparents of the decedent.

8. An adult who exhibited special care and concern for 
the decedent during the decedent’s lifetime.

9. The persons who were acting as the guardians or 
conservators of the decedent at the time of death.

10. Any other person having the authority to dispose of 
the decedent’s body, including, but not limited to, a 
coroner, medical examiner, or hospital administrator, 
provided that reasonable effort has been made to 
locate and inform persons listed in 1. to 9. above, 
inclusive, of their option to make, or object to 
making, an anatomical gift. (See “Reasonable Effort to 
Locate Persons,” page 14.14, for discussion of what 
constitutes reasonable effort.)

However, notwithstanding any other provision of the UAGA, 
only the individual may make an anatomical gift of all or part 
of his or her body (including a pacemaker), if it is known 
that the individual, at the time of death, was a member of a 
religion, church, sect or denomination that: 

1. Relies solely upon prayer for healing of disease (e.g., 
Christian Science); or 

2. That has religious tenets that would be violated by 
the disposition of the human body or parts for the 
purposes of transplantation, therapy, research or 
education (e.g., Orthodox Judaism). [Health and Safety 
Code Section 7150.30(e)]

NOTE: In determining whether an anatomical gift has 
been made, amended, or revoked, a person may rely 
upon representations of an individual listed in 2. to 8. 
above relating to the individual’s relationship to the donor 
or prospective donor, unless the person knows that the 
representation is untrue [Health and Safety Code Section 
7150.80(c)]. 

If there is more than one member of a class listed in 1, 
3, 4, 5, 6, 7, or 9, above entitled to make an anatomical 
gift, an anatomical gift may be made by a member of the 
class unless that member or a person who may receive 
the anatomical gift (see below) knows of an objection by 
another member of the class. If an objection is known, the 
gift may be made only by a majority of the members of the 
class who are reasonably available.

A person shall not make an anatomical gift if, at the 
time of the decedent’s death, a person in a prior class is 
reasonably available to make, or to object to the making of, 
an anatomical gift.

Reasonable Effort to Locate Persons

Except in the case where the useful life of the part does 
not permit, a reasonable effort shall be deemed to have 
been made when a search for the persons has been 
underway for at least 12 hours. The search must include a 
check of local police missing persons records, examination 
of personal effects, and the questioning of any persons 
visiting the decedent in the hospital, accompanying the 
decedent’s body, or reporting the death, in order to obtain 
information that might lead to the location of any persons 
listed. [Health and Safety Code Section 7150.40(a)(10)
(B)] (See H. “Hospital Obligations,” page 14.16, for more 
information on searches.)

MANNER OF MAKING, AMENDING OR REVOKING A 
GIFT OF A DECEDENT’S BODY OR PART

Making a Gift

A gift can be made by a document of a gift signed by 
one of the person listed in “Who May Make a Gift of a 
Decedent’s Body or Part,” page 14.13, or by that person’s 
oral communication that is electronically recorded or is 
contemporaneously reduced to a record and signed by the 
individual receiving the oral communication [Health and 
Safety Code Section 7150.45(a)].

Amending or Revoking a Gift

A gift made by a person in one of the classes described 
in the preceding section may be amended or revoked 
orally or in a record by any member of a prior class who is 
reasonably available. If more than one member of the prior 
class is reasonably available, the gift may be amended or 
revoked as follows:

1. Amended only if a majority of the reasonably available 
members agrees to the amending of the gift.
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2. Revoked only if a majority of the reasonably available 
members agrees to revoke the gift or if they are equally 
divided about whether to revoke the gift.

NOTE: A revocation is effective only if the procurement 
organization, transplant hospital, physician or technician 
knows of the revocation before an incision has been made 
to remove a part from the donor’s body or before invasive 
procedures have begun to prepare the recipient.

[Health and Safety Code Section 7150.45(b) and (c)]

CHA FORMS

CHA has developed a single form, “Authorization for 
Anatomical Gift” (CHA Form 11-2), which may be used for 
any donative purpose authorized by the UAGA.

G. Gift by DMV/Advance Directive Process

DEPARTMENT OF MOTOR VEHICLES DONATION 
PROCESS

An application for an original or renewal of a California 
driver’s license or identification card contains a space for 
an applicant to consent to organ and tissue donation. If a 
person consents, the word “donor” will be printed on the 
person’s license or ID card. (See Health and Safety Code 
Section 7152.7 and Vehicle Code Sections 12811 and 
13005.)

A person under the age of 18 may register as a donor. 
However, except in the case of emancipated minors, the 
parent or guardian of the minor makes the final decision 
regarding donation. [Health and Safety Code Section 
7150.15]

The Department of Motor Vehicles transmits the name, 
address, birth date and driver’s license or ID number 
of each person who consents to organ donation to 
Donate Life California, a donor registry. The procurement 
organizations in California have access to this registry.

A person may change the decision to donate organs or limit 
the donation to specific organs or tissues by contacting 
Donate Life California at www.donatelifecalifornia.org.

If, in conjunction with the application for an original or 
renewal of a driver’s license or identification card, a person 
has completed the organ donation consent form, the 
form remains binding after the donor’s death despite any 
express desires of next of kin opposed to the donation 
(with the exception of a donor under the age of 18). [Vehicle 
Code Section 12811(b)(11)] 

EFFECT OF ANATOMICAL GIFT ON ADVANCE HEALTH 
CARE DIRECTIVE

If a prospective donor has a declaration or advance health 
care directive and the terms of the declaration or directive, 
and the express or implied terms of a potential anatomical 
gift, are in conflict with regard to the administration of 
measures necessary to ensure the medical suitability of a 
part for transplantation or therapy, the prospective donor’s 
attending physician and the prospective donor must confer 
to attempt to resolve the conflict. If the prospective donor 
is incapable of resolving the conflict, an agent acting under 
the prospective donor’s declaration or directive (or, if none, 
or the agent is not reasonably available, another person 
authorized by law to make health care decisions on behalf 
of the prospective donor) shall act for the donor to resolve 
the conflict. The conflict shall be resolved as expeditiously 
as possible. Information relevant to the resolution of the 
conflict may be obtained from the appropriate procurement 
organization and any other person authorized to make 
an anatomical gift for the prospective donor under Health 
and Safety Code Section 7150.40. Before resolution of 
the conflict, measures necessary to ensure the medical 
suitability of the part shall not be withheld or withdrawn 
from the prospective donor if withholding or withdrawing 
the measures is not contraindicated by appropriate 
end-of-life care. [Health and Safety Code Section 
7151.10(b)]

Terms in the preceding paragraph have the 
following meaning:

1. “Advance health care directive” means a power 
of attorney for health care or a record signed by a 
prospective donor containing the prospective donor’s 
direction concerning a health care decision for the 
prospective donor.

2. “Declaration” means a record signed by a prospective 
donor specifying the circumstances under which a 
life-support system may be withheld or withdrawn from 
the prospective donor.

3. “Health care decision” means any decision made 
about the health care of the prospective donor.

[Health and Safety Code Section 7151.10(a)]

SPECIAL CONSIDERATIONS REGARDING USE 
OF ORGANS OR TISSUE DONATED IN ADVANCE 
DIRECTIVE OR DRIVER’S LICENSE

A hospital or other donee may not accept an anatomical 
gift unless the forms and procedures used by the hospital 
or other donee state that:

http://www.donatelifecalifornia.org
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1. Tissue banks work with both nonprofit and for-profit 
tissue processors and distributors;

2. It is possible that donated skin may be used for 
cosmetic or reconstructive surgery purposes; and 

3. Donated tissue may be used for transplants outside of 
the United States. 

The consent form must allow the donor (or, if the donor is 
deceased, the donor’s representative) to withhold consent 
for any of the following uses:

1. Donated skin to be used for cosmetic 
surgery purposes.

2. Donated tissue to be used for applications outside of 
the United States.

3. Donated tissue to be used by for-profit 
tissue processors.

Unfortunately, the legislator who authored this law did not 
consider that the advance directive forms and the driver’s 
license forms signed by thousands and thousands of 
patients in the previous decade or two which purport to 
donate organs and/or tissue do not contain this required 
language. Thus, the law appears to be that hospitals and 
other donees may not legally accept an anatomical gift 
based solely upon an otherwise valid advance directive 
or driver’s license form (unless it contains the language 
mentioned above), even if the donated skin will not be used 
for cosmetic surgery, outside of the United States, or by 
a for-profit tissue processor. However, the legislator who 
authored this law did not intend this consequence.

If a hospital wishes to accept an anatomical gift from a 
deceased patient who had executed an advance directive 
or driver’s license form indicating the desire to make an 
anatomical gift, but not including the language described 
above, it is suggested that the hospital contact any 
agent named in the advance directive (or another legally 
authorized substitute decision maker) and have that person 
sign the “Authorization for Anatomical Gift” (CHA Form 
11-2) or similar anatomical gift consent form. Hospitals that 
accept anatomical gifts should work with their legal counsel 
to develop an appropriate policy for such situations.

Penalties

The penalty for a violation of the Uniform Anatomical Gift 
Act is a civil penalty in an amount between $1,000 and 
$5,000, plus court costs. A separate penalty may be 
assessed against each individual or entity that violates this 
law. In addition, a violation of this law by a licensed health 
care provider constitutes unprofessional conduct and may 
result in professional discipline, including license revocation 
or suspension. [Health and Safety Code Section 7158.3]

H. Hospital Obligations 

CONTRACT WITH PROCUREMENT ORGANIZATIONS

Each California hospital must enter into agreements or 
affiliations with procurement organizations for coordination 
of procurement and use of anatomical gifts [Health and 
Safety Code Section 7150.70; see also 42 C.F.R. Section 
482.45(a)]. 

FOLLOW REQUIRED HOSPITAL PROTOCOL

Both California and federal Medicare laws require hospitals 
to have protocols addressing organ procurement.

Under California law, general acute care hospitals must 
develop a protocol for identifying potential organ and 
tissue donors and for notifying an appropriate procurement 
organization [Health and Safety Code Section 7184]. The 
protocol must require that any deceased individual’s next 
of kin or other person authorized to make an anatomical 
gift be asked whether the deceased was an organ donor 
or if the family is a donor family. If not, the family must 
be informed of the option to donate organs and tissues 
pursuant to the UAGA. This conversation must take place 
at or near the time of notification of death.

The protocol must encourage reasonable discretion and 
sensitivity to the family circumstances in all discussions 
regarding donations of tissue or organs. 

Federal Medicare law contains similar requirements in 
the Conditions of Participation for organ, tissue and eye 
procurement [42 C.F.R. Section 482.45].

SEARCH FOR EVIDENCE OF GIFT OR REFUSAL

Upon the admission of an individual who is dead or near 
death, the hospital must make a reasonable search for 
a document of gift (e.g., a statement on or attached 
to a driver’s license) or other information identifying 
the individual as a donor or as one who has refused to 
make a gift (a refusal), if there is no other source of that 
information immediately available [Health and Safety Code 
Section 7150.55(a)]. Law enforcement officers, firefighters, 
paramedics and other emergency rescuers have similar 
obligations, and if they locate such a document, are 
obligated to send it to the hospital where the individual has 
been taken [Health and Safety Code Section 7150.55(b)].

Obligation to Allow Examination or Copying

Upon or after an individual’s death, a person who has a 
document showing that the individual made or refused to 
make an anatomical gift is obligated to allow examination 
and copying of the document by a person authorized under 
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the law to make or object to the making of an anatomical 
gift with respect to the deceased individual or by a person 
to which the gift could pass under the UAGA. [Health and 
Safety Code Section 7150.60(b)]

DETERMINATION OF UNAVAILABILITY

Before a hospital administrator (or a coroner, medical 
examiner or other person having the authority under the law 
to dispose of a decedent’s body) may exercise authority to 
make a gift of a decedent’s body or part under Health and 
Safety Code Section 7150.40 (see D. “Making, Amending 
and Revoking Anatomical Gifts — Before the Donor’s 
Death,” page 14.11), there must be a reasonable effort 
to locate and inform persons who have priority in such 
decision-making authority of their option to make, or object 
to making, an anatomical gift. The hospital shall not make 
an anatomical gift if a person in a prior class is reasonably 
available to make, or object to the making of, an anatomical 
gift. The effort to locate other persons should be carefully 
documented in the decedent’s medical record.

A search for such persons may be initiated in anticipation 
of death but, except where the useful life of the part to be 
removed does not permit, the determination of unavailability 
may not be made until the search has been underway for at 
least 12 hours.

The search must include a check of local police missing 
persons records, examination of personal effects, and the 
questioning of any persons visiting the decedent before 
his or her death or in the hospital, accompanying the body, 
or reporting the death, in order to obtain information that 
might lead to the location of any of the persons who have 
decision-making authority.

[Health and Safety Code Section 7150.40]

NOTIFYING THE ORGAN PROCUREMENT 
ORGANIZATION

Under the Medicare Conditions of Participation, hospitals 
must notify, in a timely manner, the organ procurement 
organization or a third party designated by the procurement 
organization of individuals whose death is imminent or who 
have died in the hospital [42 C.F.R. Section 482.45(a)].

Hospitals must work cooperatively with the designated 
procurement organizations in educating staff on donation 
issues, reviewing death records to improve identification of 
potential donors, and maintaining potential donors while 
necessary testing and placement of potential donated 
organs, tissues, and eyes takes place [42 C.F.R. Section 
482.45(a)].

Federal law requires that each hospital notify an 
appropriate organ procurement organization of every 
imminent death (see K. “Required Hospital Protocol and 
Agreements,” page 14.18).

PENALTIES

Failure to search for evidence of an anatomical gift (or 
refusal to make a gift) is not subject to criminal or civil 
liability, but may be subject to appropriate administrative 
sanctions [Health and Safety Code Section 7150.55(c)].

HOSPITALS IN WHICH TRANSPLANTS ARE DONE

A hospital in which organ transplants are performed 
must be a member of the Organ Procurement and 
Transplantation Network (OPTN) established and operated 
in accordance with the Public Health Service Act (42 U.S.C. 
Section 274) and abide by its rules [42 C.F.R. Section 
482.45(b)].

I. Removal of Parts

A document of gift may designate a particular physician 
to carry out the recovery procedures. In the absence of a 
designation or if the designee is not reasonably available or 
is deemed by the organ procurement organization not to 
be qualified to perform the required procedure, the organ 
procurement organization may authorize another physician 
or technician to carry out the recovery [Health and Safety 
Code Section 7150.20(e)]. 

California law permits a technician to remove any donated 
parts, and an enucleator may remove donated eyes or 
parts of eyes, after determination of death by a physician 
[Health and Safety Code Section 7151.40(a)]. 

California law does not require that physicians harvesting 
organs or tissue have hospital privileges. The Joint 
Commission does not require credentialing or privileging 
of organ procurement teams if there is some form 
of agreement (whether a contract, memorandum of 
understanding, or regional governmental authority) 
that provides for qualified individuals who are properly 
authorized by their organizations. CHA recommends that 
each hospital develop a policy in this regard that gives 
appropriate consideration to quality and liability concerns.

J. Returning Unused Parts or Cremated Remains

If a donee accepts an anatomical gift of an entire body, 
the donee may, subject to the terms of the gift and 
other provisions of the UAGA, allow embalming, burial or 
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cremation, and use of the body in funeral services. If the 
gift is of a part of a body, the donee, upon the death of the 
donor and before embalming, must remove the part without 
unnecessary mutilation [Health and Safety Code Section 
7150.65(h)]. After removal, custody of the remainder of 
the body vests in the person specified in XII. “Control of 
Disposition of Remains and Duty to Inter,” page 14.19.

Following the final disposition of the remains of the donor, 
the donee must return the cremated remains at no cost, 
upon the request of a person specified in XII. “Control 
of Disposition of Remains and Duty to Inter,” page 14.19, 
unless the donor has previously designated otherwise 
in the document of gift [Health and Safety Code Section 
7151.40(b)]. Provided that the donor specifically waives the 
foregoing requirement, residual anatomical materials and 
human remains from donations that are no longer useful 
or needed for the donated purposes may be disposed 
of by the donee through cremation, in the same manner 
as medical waste, and without additional burial permit 
requirements [Health and Safety Code Section 7151.40(c)].

K. Required Hospital Protocol and Agreements

Hospitals with a Medicare provider agreement must have 
and implement a written protocol that does the following: 

1. Incorporates an agreement with an organ procurement 
organization (OPO) designated by the U.S. Department 
of Health and Human Services, under which the 
hospital must notify, in a timely manner, the OPO or a 
third party designated by the OPO of individuals whose 
death is imminent or who have died in the hospital 
(regardless of the deceased’s medical suitability 
for organ donation). The OPO determines medical 
suitability for organ donation and, in the absence of 
alternative arrangements by the hospital, the OPO 
determines medical suitability for tissue and eye 
donation, using the definition of potential tissue and 
eye donor and the notification protocol developed in 
consultation with the tissue and eye banks identified by 
the hospital for the purpose.

2. Incorporates an agreement with at least one tissue 
bank and at least one eye bank to cooperate in 
the retrieval, processing, preservation, storage and 
distribution of tissues and eyes, as may be appropriate 
to assure that all usable tissues and eyes are obtained 
from potential donors, insofar as such an agreement 
does not interfere with organ procurement.

3. Ensures, in collaboration with the designated OPO, 
that the family of each potential donor is informed of its 
options to donate organs, tissues, or eyes or to decline 

to donate. The individual designated by the hospital 
to initiate the request to the family must be an organ 
procurement representative or a designated requestor. 
A designated requestor is an individual who has 
completed a course offered or approved by the OPO 
and designed in conjunction with the tissue and eye 
bank community in the methodology for approaching 
potential donor families and requesting organ or 
tissue donation.

4. Encourages discretion and sensitivity with respect to 
the circumstances, views and beliefs of the families of 
potential donors.

5. Ensures that the hospital works cooperatively with 
the designated OPO, tissue bank and eye bank in 
educating staff on donation issues, reviewing death 
records to improve identification of potential donors, 
and maintaining potential donors while necessary 
testing and placement of potential donated organs, 
tissues and eyes takes place.

[42 C.F.R. Section 482.45; see also Health and Safety 
Code Section 7184]

In addition, the UAGA requires that hospitals (even 
those without a Medicare provider agreement) enter into 
agreements or affiliations with procurement organizations 
for coordination of procurement and use of anatomical gifts 
[Health and Safety Code Section 7150.70].

Laws pertaining to notification of the coroner must still be 
complied with in all cases of reportable deaths.

L. Penalties and Immunities

PENALTY FOR BUYING OR SELLING BODY PARTS

An individual or organization must not knowingly, for 
valuable consideration, purchase or sell a part for 
transplantation or therapy if removal of the part is intended 
to occur after the death of the decedent. Violation of this 
prohibition is a felony punishable by imprisonment for up to 
five years and/or a fine of up to $50,000. [Health and Safety 
Code Section 7150.75(a)] This does not prohibit charging 
a reasonable amount for the removal, processing, disposal, 
preservation, quality control, storage, transplantation or 
implantation of a part [Health and Safety Code Section 
7150.75(b)]. Costs such as these incurred by the hospital 
are generally reimbursed by the donee. Charges for such 
expenses should not be made to the donor’s account, to 
the donor’s family or to the donor’s third party payer. (See 
also 42 U.S.C. Section 274e.)
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IMMUNITY

A person that acts in accordance with the UAGA or with 
the applicable anatomical gift law of another state or 
attempts in good faith to do so, is not liable for such acts 
in a civil action or criminal prosecution. Persons who make 
an anatomical gift, and their estate or heirs, are not liable 
for any injury or damage that may result from the making 
or the use of the anatomical gift. [Health and Safety Code 
Section 7150.80]

In addition, neither a coroner nor a medical examiner 
authorizing the removal of a body part or tissue, nor any 
hospital, medical center, tissue bank, storage facility 
or person acting upon the direction of the coroner or 
medical examiner, shall incur liability for the removal in an 
action brought by a person who did not object prior to 
the removal. There shall also be no criminal prosecution. 
[Health and Safety Code Section 7151.5]

M. Governing Law

A hospital may be presented with a document from another 
state or country that indicates a patient’s intention to be 
an organ donor. A document of gift is valid if executed in 
accordance with any of the following:

1. The California UAGA.

2. The laws of the state or country where it was executed.

3. The laws of the state or country where the person 
making the anatomical gift was domiciled, has a 
place of residence, or was a national at the time the 
document of gift was executed.

If a document of gift is valid under the California UAGA, 
then California law governs the interpretation of the 
document of gift.

A person may presume that a document of gift or 
amendment of an anatomical gift is valid unless that 
person knows that it was not validly executed, or that it 
was revoked.

[Health and Safety Code Section 7150.85]

N. Confidentiality

The UAGA authorizes a procurement organization and, 
unless otherwise prohibited by other law, a donee to 
conduct any reasonable examination necessary to ensure 
the medical suitability of a body or part for its intended 
purpose. [Health and Safety Code Section 7150.65(c)
(d)]. Unless prohibited by law other than the UAGA, this 
examination may include an examination of all medical 

and dental records of the donor/prospective donor [Health 
and Safety Code Section 7150.65(e)]. In addition, both 
the Confidentiality of Medical Information Act [Civil Code 
Section 56.10(c)(13)] and HIPAA [45 C.F.R. Section 
164.512(h)] permit disclosure of patient medical information 
to organ procurement organizations or other entities 
engaged in the procurement, banking, or transplantation 
of organs, eyes, or tissue for the purpose of facilitating 
donation and transplantation.

Hospitals nevertheless are cautioned that medical 
information identifying the donor and donee is confidential 
and is likely to be highly sensitive. Hospitals should obtain 
appropriate authorization to send the donor’s medical 
record to the transplant facility and make it clear to that 
facility that the donor’s identity is confidential and should 
not be disclosed, even to the donee, without proper 
authorization. A failure to observe confidentiality is not 
covered by the immunity provisions of the law.

O. Altruistic Living Donor Registry

The California Legislature have authorized California’s organ 
procurement organization to establish a statewide Altruistic 
Living Donor Registry to expedite the match between organ 
donors and recipients. The registry contains information 
about persons who have identified themselves as altruistic 
living kidney donors. The donor registry is designed to 
promote and assist live kidney donations, including donor 
chains, paired exchanges, and nondirected donations. 
The registry is found at http://donatelifecalifornia.org/
livingdonationcalifornia. 

The registry provides information about potential altruistic 
living donors to federally designated organ procurement 
organizations and transplant centers in California. 

The registry may also include persons who identify 
themselves as altruistic living donors of organs and tissue 
other than kidneys, upon a finding by the federal Centers 
for Medicare & Medicaid Services and the United Network 
for Organ Sharing that the donation is generally regarded 
as safe and without a significant risk of complications, and 
would not adversely affect the health of the donor.

[Health and Safety Code Sections 7152-7152.2]

XII. CONTROL OF DISPOSITION OF REMAINS 
AND DUTY TO INTER

Various persons may have a legal right or duty with regard 
to the disposition of the remains of a decedent. 

Before interment or other final disposition of the remains, 
the coroner may have a right to the custody of the remains 

http://donatelifecalifornia.org/livingdonationcalifornia
http://donatelifecalifornia.org/livingdonationcalifornia
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pursuant to his or her duty to investigate certain deaths 
(see page 14.7). An autopsy may be performed by a 
physician if authorized by the decedent before death or by 
other persons permitted by law to authorize the autopsy. 
The remains may be given to a designated donee pursuant 
to the UAGA. 

Family members have the right to control the disposition 
of the remains and the duty to inter the remains in the 
absence of instructions given by the decedent prior 
to death. In the absence of a relative, other statutory 
provisions specify the procedure for disposition of the 
remains of the unclaimed dead (see XIII. “Unclaimed Dead: 
Obligation of Coroner,” page 14.22).

NOTE: It is not the intent of this portion of the Consent 
Manual to address the legal requirements regarding the 
permissible methods for the disposition of dead bodies. 
The intent is limited to identifying those persons who 
may authorize disposition and have legal responsibility 
for interment.

A. Decedent Leaves Written Instructions

Prior to death, a person may direct, in writing, the manner 
in which his or her remains will be disposed (e.g., the type 
or place of interment of his or her remains) and specify 
funeral goods and services to be provided. The decedent’s 
instructions cannot be modified in any material way, except 
as may be required by law, unless there is a statement 
to the contrary that is signed and dated by the decedent. 
Such instructions must be faithfully carried out provided 
both of the following requirements are met: 

1. The directions state clearly and completely the final 
wishes of the decedent in sufficient detail so as to 
preclude any material ambiguity with regard to the 
instructions; and 

2. Arrangement for payment have been made, so as to 
preclude the payment of any funds by the person who 
has the legal right to control the disposition of the 
remains. Payment arrangements may be made through 
trusts, insurance, commitments by others, or any other 
effective and binding means.

If arrangements for only one of either the cost of interment 
or the cost of the funeral goods and services are made, the 
remaining wishes of the decedent shall be carried out only 
to the extent that the decedent has sufficient assets to do 
so, unless the person(s) that otherwise have the right to 
control the disposition and arrange for funeral goods and 
services agree to assume the cost. All other provisions of 
the directions must be carried out. [Health and Safety Code 
Section 7100.1]

Person(s) who are entitled to control disposition of the 
remains of a deceased and who are charged by law 
with the duty of interment must faithfully carry out the 
decedent’s instructions, as described above, subject 
only to the rights of a coroner to custody of the remains 
of a deceased person (see IX. “Coroner’s Rights and 
Obligations,” page 14.7). If the instructions are contained 
in a will, these instructions must be immediately carried 
out regardless of the validity of the will in other respects or 
the fact that the will may not be offered for or admitted to 
probate until a later date [Health and Safety Code Section 
7100.1(c)].

B. Decedent Does Not Leave Written Instructions

In the absence of written instructions from the decedent, 
the right to control the disposition of remains vests in 
the following persons in the order listed below. The right 
to control the disposition of remains includes decisions 
regarding the location and conditions of interment, and 
arrangements for funeral goods and services to be 
provided. The person(s) who has this right also has 
the legal responsibility to carry it out and to pay for the 
reasonable costs involved. [Health and Safety Code 
Section 7100] 

The following persons have the right to control the 
disposition of remains:

1. A person who has been appointed an agent in the 
decedent’s power of attorney for health care, subject 
to any limitations therein (see chapter 3 about 
California’s advance directive/power of attorney for 
health care law). However, the agent is liable for the 
costs of disposition only if:

a. The agent makes a specific agreement to pay the 
costs of disposition; or

b. The agent makes a decision about disposition 
that incurs costs, in which case the agent is 
liable only for the reasonable costs incurred as a 
result of the agent’s decisions, to the extent that 
the decedent’s estate or other appropriate fund 
is insufficient.

2. The competent surviving spouse or registered 
domestic partner (see Family Code Section 297.5 and 
Probate Code Section 4716).

3. The sole surviving competent adult child of the 
decedent, or if there is more than one competent 
adult child, the majority of them. However, less than 
the majority has the rights and duties noted above if 
they have used reasonable efforts to notify all other 
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surviving competent adult children of their instructions 
and are not aware of any opposition to those 
instructions by the majority of all surviving competent 
adult children. 

4. The surviving competent parent(s) of the decedent. If 
one of the surviving competent parents is absent, the 
other is vested with the rights and duties noted above 
after reasonable efforts have been unsuccessful in 
locating the absent surviving competent parent.

5. The sole surviving competent adult sibling of the 
decedent, or if there is more than one surviving 
competent adult sibling of the decedent, the majority 
of them. However, less than the majority are vested 
with the rights and duties noted above if they have 
used reasonable efforts to notify all other surviving 
competent adult siblings of their instructions and are 
not aware of any opposition to those instructions by 
the majority of all surviving competent adult siblings.

6. The surviving competent adult person(s) respectively in 
the next degrees of kinship. If there is more than one 
surviving competent adult person of the same degree 
of kinship, the majority of them. Less than the majority 
are vested with the rights and duties noted above if 
those persons have used reasonable efforts to notify 
all other surviving competent adult persons of the 
same degree of kinship of their instructions and are not 
aware of any opposition to those instructions by the 
majority of all surviving competent adult persons of the 
same degree of kinship.

7. The conservator of the person appointed under Part 3 
(commencing with Section 1800) of Division 4 of the 
Probate Code when the decedent has sufficient assets. 
(See IV. “Adults Under Conservatorship,” page 3.16, 
for information about Probate Code conservatorships.)

8. A conservator of the estate appointed under Part 3 
(commencing with Section 1800) of Division 4 of the 
Probate Code when the decedent has sufficient assets. 
(See IV. “Adults Under Conservatorship,” page 3.16, 
for information about Probate Code conservatorships.)

9. The public administrator when the deceased has 
sufficient assets. Since the hospital will not normally 
know whether the deceased has sufficient assets, the 
public administrator should be notified and given the 
opportunity to take possession of the remains.

DEFINITIONS

For purposes of this law, “adult” means an individual who 
has attained 18 years of age, “child” means a natural or 
adopted child of the decedent, and “competent” means 

an individual who has not been declared incompetent by 
a court of law or who has been declared competent by 
a court of law following a declaration of incompetence 
[Health and Safety Code Section 7100(g)].

HOMICIDE

If a person who has the right to control the disposition of 
remains has been charged with murder or manslaughter in 
connection with the death, the hospital should consult legal 
counsel. (See Health and Safety Code Section 7100(b).)

RELATIVE CANNOT BE FOUND

If a person listed above cannot be found, or fails to act 
within seven days of notice (10 days for a surviving spouse), 
the right to control the disposition of remains devolves to 
the next in the list. If any of the persons with equal rights 
to control the disposition of remains can’t agree, a funeral 
establishment, cemetery, or one of the persons may file a 
petition with the Superior Court. [Health and Safety Code 
Section 7105]

In those rare instances where none of the persons 
described above exists or can be found, and where the 
public administrator has failed, within seven days of 
written notice, to assume responsibility for disposition 
of the remains, a funeral director or cemetery authority 
has authority to control disposition [Health and Safety 
Code Section 7100(c)]. (See also XIII. “Unclaimed Dead: 
Obligation of Coroner,” page 14.22.)

C. Disputes About Custody and Control of 
Remains

Persons who have some legal right to the control or 
custody of a decedent’s remains may assert conflicting 
claims to the remains. For example, the hospital may 
be faced with a dispute over disposition of the remains 
between a person claiming this right as next of kin and 
a person claiming the right under a will or other written 
directive of the decedent. Both persons may have certain 
legal authority concerning disposition of the remains. One 
solution is to have both parties to a dispute authorize the 
hospital to deliver the remains to a funeral home acceptable 
to both sides. Ultimately, however, the responsibility of the 
hospital is to deliver the remains to the proper person or 
the coroner.

In some cases, statutory provisions address the question of 
whose right prevails. For example, if the coroner is required 
by law to investigate the cause of death of the decedent, 
the person who has the statutory duty of interment of the 
remains and the concomitant right to control disposition 
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of them is not entitled to custody of the remains until the 
conclusion of the autopsy or medical investigation by the 
coroner [Health and Safety Code Section 7102]. Similarly, 
the rights of the donee of remains given in accordance 
with the Uniform Anatomical Gift Act are paramount to the 
rights of others, except that the donee’s rights are subject 
to state law with respect to autopsies [Health and Safety 
Code Section 7151.65(h)].

In other circumstances, competing legal principles are 
involved and resolution of the conflict may be more 
problematic. In cases of dispute, hospital administration or 
legal counsel should be consulted.

D. Fetal Remains

The remains of a recognizable human fetus of less than 20 
weeks uterogestation must be disposed of by incineration 
or interment (i.e., burial, entombment or inurnment) [Health 
and Safety Code Section 7054.3]. (See VI. “Certificate of 
Fetal Death,” page 14.6.) 

XIII. UNCLAIMED DEAD: OBLIGATION OF 
CORONER

A hospital with a decedent who made no arrangements for 
disposition of remains, or where the decedent’s estate is 
insufficient to provide for interment and there is no family 
member or other person responsible for the disposition 
of remains in California, may require the coroner to take 
possession of the remains [Health and Safety Code Section 
7104(a); see also Ops.Cal.Atty.Gen. 07-201 (Nov. 7, 2007)]. 
The coroner with this legal responsibility is the coroner of 
the county where the decedent resided at the time of death 
(not necessarily the county in which the hospital is located). 

The hospital should be reasonably diligent in searching 
for family members or other persons responsible for the 
disposition of remains prior to contacting the coroner. The 
law requires searching for family only within California. 
However, if the hospital knows of family members outside 
California, they should be contacted if possible. The 
hospital should review its medical records for the names, 
addresses, or phone numbers of relatives; check with 
any nursing facility or other residence of the patient; and 
generally use common sense in trying to locate next of kin. 
However, the law creates no right enforceable by a patient’s 
relatives, in the event that the hospital gives the remains to 
the coroner and family members do, in fact, exist. [Spates 
v. Dameron Hospital Association, 114 Cal.App.4th 208 
(2003)]

XIV. RELEASE OF BODY TO FUNERAL DIRECTOR

A. Form Provided by Funeral Director

The form furnished by the funeral director who will receive 
the remains of the deceased patient should be completed.

SIGNATURES

The person entitled to control disposition of the remains 
must sign the funeral director’s form. The receipt portion of 
the form must be signed by the funeral director receiving 
the body, or his or her designated representative.

COPIES

Two copies of the form should be requested and completed. 
One copy should be placed in the medical record of the 
deceased patient (or in the case of a fetus, the mother’s 
record). One copy remains with the funeral director.

B. Transfer of Death Certificate or Fetal Death 
Certificate

The certificate of death (in noncoroner cases) or certificate 
of fetal death should be given to the funeral director so 
that the funeral director may notify the local registrar of 
births and deaths of the death within five days of the 
pronouncement of death.

A copy of the certificate of death should be requested from 
the funeral director in a coroner’s case for inclusion in the 
medical record of the deceased patient.

C. Notifying the Funeral Director of Reportable 
Disease or Condition

Health and Safety Code Section 1797.188 requires health 
facilities or the county health officer to notify the funeral 
director charged with removing the body of the deceased 
patient from the facility, prior to releasing the patient’s 
body to the funeral director, if the patient had a disease 
or condition listed as reportable under Title 17, California 
Code of Regulations, Section 2500 et seq. (see chapter 18 
for a discussion of reportable diseases and conditions).
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XV. DISPOSITION OF PERSONAL PROPERTY OF 
DECEDENT

A. Whereabouts of Next of Kin Known

DISPOSITION

Except where there is reason to know of a dispute over a 
deceased patient’s personal property, California law permits 
hospitals or other institutions in which a decedent has died 
to turn over the decedent’s personal property to specified 
persons as described below [Probate Code Section 330].

Special requirements apply upon the death of a resident 
with a personal fund deposited with a long term care 
facility. (See 42 C.F.R. Section 483.10(f)(10)(v) and Title 22, 
California Code of Regulations, Section 72529.)

PROCEDURE

The hospital or institution in which the decedent died may 
deliver the personal effects and property of the decedent, 
including keys to the decedent’s residence, to the 
decedent’s surviving spouse or relative, or to a conservator 
of the decedent or guardian of the decedent’s estate who 
was acting in such capacity at the time of the decedent’s 
death. 

Waiting Period

This procedure does not require the hospital to wait any 
particular length of time after the decedent’s death before 
turning over the property. The hospital may give the 
decedent’s property to the appropriate person promptly 
after the patient’s death. Hospital licensing regulations 
require that all money and valuables of a deceased patient 
be given to the appropriate person within 30 days, except 
in a coroner’s case [Title 22, California Code of Regulations, 
Section 70755(f)].

Proof of Identity

The person requesting the property must provide 
reasonable proof of their status and identity. The hospital 
may rely on any of the following documents as proof 
of identity:

1. An identification card or driver’s license issued by the 
California Department of Motor Vehicles that is current 
or was issued during the preceding five years.

2. A passport issued by the U.S. Department of State 
that is current or was issued during the preceding 
five years.

3. Any of the following documents if the document is 
current or was issued during the preceding five years 
and contains a photograph and description of the 
person named on it, is signed by the person, and 
bears a serial or other identifying number:

a. A passport issued by a foreign government that 
has been stamped by the U.S. Immigration and 
Naturalization Service.

b. A driver’s license issued by a state other 
than California.

c. An identification card issued by a state other 
than California.

d. An identification card issued by any branch of the 
U.S. armed forces.

[Probate Code Section 13104(d)]

Documentation

The law requires the hospital to keep a record of the 
property delivered, and the status and identity of the 
person to whom the property was delivered, for a period 
of three years. CHA recommends that the hospital make a 
copy of the identification provided by the person receiving 
the property.

Hospital licensing regulations require that the hospital 
obtain a signed receipt [Title 22, California Code of 
Regulations, Section 70755(f)]. Although the law does not 
require completion of an affidavit by the person receiving 
the property, CHA has prepared a suggested form “Delivery 
of Personal Property of Deceased Patient” (CHA Form 
11-3), which can be used to meet the documentation 
requirements of the applicable laws. This form should 
be completed by the hospital and signed by the person 
receiving the property. 

Court Proceedings

If proceedings for administration of the decedent’s estate 
are commenced, the hospital must deliver the property 
to the personal representative upon the request of the 
personal representative. The personal representative is the 
executor or administrator of the will/estate [Probate Code 
Section 58].

Immunity

A person who delivers property pursuant to this procedure 
is not liable for loss or damage to the property caused by 
the person to whom the property is delivered.
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B. Whereabouts of Next of Kin Unknown and 
Other Situations

Hospital legal counsel should be consulted whenever there 
is a dispute or other uncertainty over the proper disposition 
of a deceased patient’s property.

If no member of the family or legal representative appears 
within a reasonable time, or the family does not answer 
correspondence, the hospital should turn a decedent’s 
personal property over to the public administrator and 
obtain a receipt which should be filed in the decedent’s 
medical record.

NOTE: Hospitals should advise patients to leave or send 
home their personal effects and other valuables whenever 
possible. (See chapter 20 for information about a hospital’s 
liability for patients’ belongings.)
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I. INTRODUCTION

A. Background

This chapter discusses the rights and procedural 
protections that California law gives to persons who 
are voluntarily or involuntarily detained for mental 
health services, including evaluation and treatment of a 
mental health disorder, inebriation or drug use. These 
rights and protections are set forth primarily in the 
Lanterman-Petris-Short (LPS) Act [Welfare and Institutions 
Code Section 5000 et seq.]. 

Patients who are a danger to self or others or gravely 
disabled may be evaluated and treated on an involuntary 
basis under two different sets of laws:

1. Welfare and Institutions Code Section 5150 et seq., 
which allows a patient to be held in a facility that is 
designated for these purposes by the county and 
approved by the California Department of Health 
Care Services. Patients may be detained for up to 72 
hours (longer if specified criteria are met). Designated 
facilities may be general acute care hospitals or acute 
psychiatric hospitals. Patients treated under this set of 
laws are given the special rights described in chapter 
16, and are protected by strict confidentiality laws in 
the Welfare and Institutions Code, described in CHA’s 
California Health Information Privacy Manual. (For 
more information about detaining these patients, see 
III. “Admission and Treatment of Involuntary Patients,” 
page 15.7.)

2. Health and Safety Code Section 1799.111, which 
allows a patient to be held in a non-designated facility 
for up to 24 hours while the facility tries to find an 
appropriate placement for the patient in a facility that 
provides mental health services. Non-designated 
facilities are general acute care hospitals, and usually 
do not have a psychiatric unit. Patients treated under 
this law are not given the special rights described in 
chapter 16, and are protected by the confidentiality 
laws in the Confidentiality of Medical Information Act. 

(For more information about detaining these patients, 
see VI. “Detention of Patient in a Nondesignated 
Facility,” page 15.32.)

B. Patient Privacy Considerations

This chapter describes several instances in which California 
law requires the disclosure of protected health information 
(PHI) to patients’ rights advocates, independent clinical 
reviewers, certification review hearing officers, county 
behavioral health directors and others. 

The federal privacy regulations issued under the Health 
Insurance Portability and Accountability Act (HIPAA) of 
1996 permit health care providers to disclose PHI to the 
persons or entities listed above under several provisions:

1. For purposes of health care oversight [45 C.F.R. 
Section 164.512(d)(1)(iv)]. The California Department of 
Public Health (CDPH) is one example of a health care 
oversight agency. A health care oversight agency also 
includes a person or entity acting under a contract 
(or other grant of authority) from a government 
entity (including a county) to enforce civil rights laws 
[45 C.F.R. Section 164.501]. Although the HIPAA rules 
are not completely clear on this point, if a particular 
disclosure of information is required to be made by 
California law (or a federal law) to a county patient’s 
rights advocate, an independent clinical reviewer 
approved by a county, or a certification review hearing 
officer approved by the county for the purpose of 
determining whether a patient’s civil rights are being 
properly protected (rather than the patient being 
hospitalized illegally), the disclosure is likely permissible 
under the HIPAA provisions for health care oversight. 
Alternatively, the disclosure may be permissible under 
the HIPAA provision for disclosures “required by law” 
[45 C.F.R. Section 164.512(a)].

2. For law enforcement purposes. These uses/
disclosures have certain requirements that must be 
met prior to disclosure, as described in this chapter 
and chapters 9 and 16.
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3. For judicial and administrative proceedings. These 
uses/disclosures have certain requirements that must 
be met prior to disclosure. When disclosure of PHI 
is made for purposes of judicial or administrative 
proceedings (such as a writ of habeas corpus), a 
hospital should consult legal counsel regarding the 
advisability of filing documents with the court under 
seal and/or obtaining a protective order

4. To prevent or lessen a serious and imminent threat 
to the health or safety of the patient or the public 
[45 C.F.R. Section 164.512(j)]. (See VIII. “Potentially 
Dangerous Patients: Duty to Warn Potential Victims 
and Notify Law Enforcement,” page 16.18.)

Given the high sensitivity of mental health information, 
a hospital should consult legal counsel if a question 
arises as to whether it is permissible to disclose PHI in a 
particular instance.

II. ADMISSION AND TREATMENT OF 
VOLUNTARY PATIENTS

A. Voluntary Admission of Adult Patients

Adults, including persons under conservatorship, may 
be voluntarily admitted for treatment of mental disorders, 
alcoholism or drug abuse.

AUTHORITY TO REQUEST VOLUNTARY ADMISSION

The patient or, if applicable, the patient’s conservator, may 
request admission. Welfare and Institutions Code Section 
5350 provides for the appointment of a conservator of the 
estate, or of the person and the estate, for a person who 
is gravely disabled as a result of a mental health disorder 
or impairment by chronic alcoholism. Conservatorship 
proceedings are discussed under F. “Additional Treatment 
for Gravely Disabled Person (LPS Conservatorship),” 
page 15.31.

The conservator has the right, if specified in the court order, 
to place his or her conservatee in a medical, psychiatric, 
nursing, or other state-licensed facility, or a state hospital, 
county hospital, hospital operated by the Regents of the 
University of California, a U.S. government hospital, or other 
nonmedical facility approved by the California Department 
of Social Services (DSS) or an agency accredited by the 
California Department of Health Care Services (DHCS), or, 
in the case of chronic alcoholism, in a county alcoholic 
treatment center [Welfare and Institutions Code Section 
5358]. 

An agent designated in an advance health care directive 
may not authorize voluntary or involuntary admission of a 
patient to a mental health facility [Probate Code Section 
4652]. (See chapter 3 for information about advance 
directives.)

The law recognizes two types of “gravely disabled” 
conservatees. Each type is subject to different placement 
parameters, as described below.

Unable to Provide for Basic Needs

Welfare and Institutions Code Section 5008(h)(1)(A) defines 
“grave disability” as a condition in which a person, as a 
result of a mental health disorder, is unable to provide for 
his or her basic personal needs for food, clothing, or shelter.

For a conservatee who is gravely disabled under this 
definition, the conservator must place the patient in the 
least restrictive alternative placement as designated by 
the court. The conservator may transfer the patient to a 
less restrictive placement without a further court hearing or 
court order. 

Mentally Incompetent to Stand Trial

Welfare and Institutions Code Section 5008(h)(1)(B) defines 
“grave disability” as a condition in which a person has 
been found mentally incompetent under Penal Code 
Section 1370 (mentally incompetent to stand trial) and all of 
the following facts exist:

1. The complaint, indictment or information pending 
against the person at the time of commitment charges 
a felony involving death, great bodily harm, or a serious 
threat to the physical well-being of another person, and 
the indictment or information has not been dismissed.

2. There has been a finding of probable cause on a 
complaint pursuant to Penal Code Section 1368.1(a)(2) 
(which relates to a felony involving death, great bodily 
harm, or a serious threat to the physical well-being of 
another person), a preliminary examination pursuant to 
Penal Code Section 859b (this is a particular type of 
hearing), or a grand jury indictment, and the complaint, 
indictment, or information has not been dismissed.

3. As a result of a mental health disorder, the person is 
unable to understand the nature and purpose of the 
proceedings against him or her and to assist counsel in 
the conduct of his or her defense in a rational manner.

4. The person represents a substantial danger of physical 
harm to others by reason of a mental disease, defect, 
or disorder.
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For a conservatee who is gravely disabled under this 
definition, the conservator must place the patient in a 
placement that achieves the purposes of treatment of the 
conservatee and protection of the public. The conservator 
may not transfer the patient without written notice to 
the court.

CAUTION: TYPE OF CONSERVATORSHIP

A conservatorship under LPS (which is found in the 
Welfare and Institutions Code) is different from a 
conservatorship under the Probate Code. If a patient is 
under a conservatorship, hospitals should obtain and 
carefully review the conservatorship documents issued by 
the court to determine the type of conservatorship and the 
conservator’s scope of authority. A patient may be subject 
to both an LPS conservatorship and a Probate Code 
conservatorship; however, this is not common.

LPS Conservatorship

An LPS conservatorship is meant for psychiatric patients. 
The purpose of an LPS conservatorship is the provision 
of individualized psychiatric treatment, supervision, and 
placement for a patient who is gravely disabled as a result 
of a mental health disorder or impairment by chronic 
alcoholism. An LPS conservator may authorize the 
admission of the conservatee to a mental health facility. 
An LPS conservator may consent to, or refuse, routine 
medical treatment (other than psychiatric treatment) only if 
the court order establishing the conservatorship specifically 
provides this authority. An LPS conservator usually 
may not consent for surgery or other complex medical 
procedures without an additional, specific court order. 
(See F. “Additional Treatment for Gravely Disabled Person 
(LPS Conservatorship),” page 15.31, for more information 
about LPS conservatorships. See IV. “Adults Under 
Conservatorship,” page 3.16, for more information about 
an LPS conservator’s authority to consent to, or refuse, 
nonpsychiatric medical treatment.)

Probate Code Conservatorship

A conservatorship under the Probate Code is meant 
to ensure that the conservatee’s basic needs for food, 
clothing, shelter, money management, and health care are 
met. Conservatees may be comatose, developmentally 
disabled, or have dementia or other medical problems. 
Some patients under a Probate Code conservatorship may 
have the ability to make their own health care decisions, 
while others may not — the letters of conservatorship will 
state the authority of the conservator. A Probate Code 
conservator may not authorize admission to a mental 

health facility. (SeeIV. “Adults Under Conservatorship,” 
page 3.16, for more information about Probate Code 
conservatorships.)

WRITTEN APPLICATION FOR VOLUNTARY ADMISSION

A patient should be voluntarily admitted only if the “Request 
for Voluntary Admission and Authorization for Treatment” 
form (CHA Form 12-1) or a similar form is completed.

Completion by Physician

The attending physician should certify that the voluntary 
patient is mentally competent to understand the nature 
of his or her admission and the treatment to be rendered. 
The certification should be executed upon admission or 
as soon as possible thereafter [Welfare and Institutions 
Code Section 6002]. A certification form is included in 
the “Request for Voluntary Admission and Authorization for 
Treatment” form (CHA Form 12-1).

Copies

One copy of the written application should be made. The 
original should be placed in the patient’s medical record; 
the copy should be given to the patient or the person 
who made the written request for admission on behalf of 
the patient.

SEARCH OF THE PATIENT, POSSESSIONS AND ROOM

The “Request for Voluntary Admission and Authorization for 
Treatment” form (CHA Form 12-1) notifies the patient that 
hospital employees will inventory the patient’s possessions 
and remove items that may create a danger to the patient, 
other patients, visitors or hospital staff. 

As a reminder, mental health patients have the right 
to keep and use personal possessions and to have 
access to individual storage space for private use. Of 
course, this does not mean that patients have the right 
to keep potentially dangerous items. However, under 
some circumstances a search and/or removal of patient 
possessions may constitute a denial of rights, which is 
permissible but must be documented. (See III. “Patients’ 
Rights Under State Law,” page 1.3, for detailed 
information about patient rights and the requirements to be 
followed when denying a right.) The hospital should consult 
its legal counsel regarding the development of policies and 
procedures regarding searches. (See also V. “Searching 
Patients and Their Belongings,” page 8.8.)

OTHER ADMISSION FORMS

At the time of admission, the signature of the patient 
or the patient’s legal representative on the “Conditions 
of Admission” (CHA Form 8-1) and other admission 
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documents should also be obtained (see chapter 11). If 
the patient lacks capacity to agree or refuses to agree 
to admission documents, the facility should attempt to 
obtain the patient’s signature once he or she has regained 
capacity or is willing to sign.

RIGHT TO LEAVE THE HOSPITAL

A voluntary adult patient may leave the hospital, clinic, or 
institution at any time by giving notice to any member of 
the hospital staff of the patient’s desire to leave and by 
completing usual discharge procedures. A conservatee 
may leave in a like manner if notice is given by the 
patient’s conservator.

B. Voluntary Admission of Minors to Private 
Facilities

As a general rule, a parent may consent to a minor’s 
admission for inpatient mental health treatment, subject 
to the limitations described below. There are special 
requirements that apply to certain treatments a minor might 
receive (e.g., antipsychotic medications and convulsive 
therapy), which are discussed in chapter 5.

California law specifies procedures and requirements for 
the voluntary admission to private acute psychiatric facilities 
of minors age 14 and older. State and county hospitals are 
not required to follow these procedures and requirements 
[Welfare and Institutions Code Sections 6002.10-6002.40].

“Voluntary admission” means, for a minor patient, that the 
parent, guardian or other legal representative wants the 
minor to be admitted to the hospital. It does not necessarily 
mean that the minor agrees or acquiesces to the 
hospitalization. (See chapter 4 for who may be considered 
a legal representative of a minor.)

MINORS AFFECTED

The admission procedures apply to a minor between 14 
and 18 years of age admitted to a private mental health 
facility and whose admitting diagnosis or condition is 
either a mental health disorder only or a mental health 
disorder and a substance use disorder. Admission based 
on substance use disorder alone is not covered by these 
procedures. Additionally, the law applies only when the 
costs of treatment are paid or reimbursed by a private 
insurer or private health plan or Medi-Cal, not when the 
parent personally pays for the service. 

Mental Health Disorder

Although resistance to treatment may be a product of a 
mental health disorder, the resistance does not, in itself, 
imply the presence of a mental health disorder or constitute 
evidence that the minor meets admission criteria. A minor 
must not be considered to have a mental health disorder 
solely for exhibiting behaviors specified under Welfare and 
Institutions Code Section 601 (refusal to obey parents, 
violation of curfew, or truancy) or 602 (commission of a 
crime).

Exclusions

The admission procedures do not apply to the 
following minors:

1. Minors under 14 years of age.

2. Minors who are legally emancipated. Minors who are 
legally emancipated cannot be voluntarily admitted 
by a parent or guardian. They should be treated as 
voluntary or involuntary adults.

3. Minors who are detained involuntarily on a 72-hour 
hold as gravely disabled or as a danger to self or 
others under the Lanterman-Petris-Short Act, Welfare 
and Institutions Code Sections 5585.50 and 5585.53. 
(These procedures would apply, however, at the time 
of a change to voluntary status of a minor who was 
initially admitted on a 72-hour hold if the other criteria 
are met.)

4. Minors who are voluntarily committed as wards of the 
juvenile court under Welfare and Institutions Code 
Section 6552 (see below).

5. Minors who have been declared dependents of the 
juvenile court under Welfare and Institutions Code 
Section 300 (abuse, neglect or abandonment) or 
wards of the court under Welfare and Institutions Code 
Section 602 (commission of a crime).

Wards and dependents of the juvenile court may, with 
the advice of counsel, voluntarily request inpatient mental 
health services [Welfare and Institutions Code Section 
6552]. The juvenile court must authorize the minor to 
request these services first. The juvenile court may 
authorize the minor to request mental health services if the 
court is satisfied from the evidence that:

1. The minor suffers from a mental health disorder 
which may reasonably be expected to be cured or 
ameliorated by a course of treatment offered by the 
hospital, facility or program in which the minor wishes 
to be placed; and
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2. There is no other available hospital, facility or program 
that might better serve the minor’s medical needs and 
best interest. 

The juvenile court may issue an order to the minor and to 
the person in charge of the hospital, facility or program 
ordering that the minor be returned to the juvenile court if 
the minor tries to leave before being discharged.

REQUIRED PROCEDURES AT ADMISSION

The facility must see that the following requirements 
are met:

1. Prior to accepting the written authorization for 
treatment, a facility representative must give a full 
explanation of the facility’s treatment philosophy to 
the parent, guardian or other person entitled to the 
minor’s custody. This explanation must be given orally 
and in writing, and must include, where applicable, 
the use of seclusion, restraints, medication, and the 
degree of involvement of family members in the minor’s 
treatment. This must be documented in the minor’s 
medical record. The “Statement of Professional Person 
Responsible for Minor’s Admission” form (CHA Form 
12-2) may be used to document the oral discussion. 
Each facility should prepare a written document to 
be given to the minor or the minor’s representative. 
The admitting parent’s or guardian’s signature on the 
“Conditions of Admission” (CHA Form 8-1) and other 
admission documents should also be obtained (see 
chapter 11).

2. As part of the admission process, the professional 
responsible for the minor’s admission must affirm in 
writing that the minor meets the following required 
admission criteria:

a. That the minor has a mental health disorder, 
or a mental health disorder and a substance 
use disorder.

b. That inpatient treatment in the facility is reasonably 
likely to be beneficial to the minor’s mental 
health disorder.

c. That inpatient treatment in the facility is the least 
restrictive, most appropriate available setting in 
which to treat the minor, within the constraints of 
reasonably available services, facilities, resources, 
and financial support.

The “Statement of Professional Person Responsible 
for Minor’s Admission” form (CHA Form 12-2) may be 
used for this purpose.

3. Upon admission, the facility is required to do 
the following:

a. Notify the minor in writing of the availability of an 
independent clinical review of further inpatient 
treatment. This notice must be witnessed and 
signed by a facility representative.

b. Within one working day, notify the county patients’ 
rights advocate of the minor’s admission.

c. Provide each minor with a booklet prepared by 
DHCS outlining the rights of minors in mental 
health facilities. The booklet must include the 
telephone number of the local advocate and the 
hours that the advocate may be reached. 

The “Notice to Minors” (CHA Form 12-3) may be used to 
provide the written notice to the minor of the availability 
of the independent clinical review and to document the 
minor’s receipt of the minor’s rights booklet.

INDEPENDENT CLINICAL REVIEW

The following guidelines apply to the independent 
clinical review.

Timing

The minor may request an independent clinical review up to 
10 days after admission. The review must take place within 
five days of the request. The minor may rescind the request 
at any time.

Notification and Participation of Patients’ Rights 
Advocate

If the minor requests a review, the facility must notify the 
patients’ rights advocate of this within one working day of 
the request. The advocate must provide information and 
assistance to the minor in a manner least disruptive to 
patient care in the facility.

Selection of the Person Who Conducts the Hearing

The independent clinical review must be conducted by a 
licensed psychiatrist with training and experience in treating 
adolescent psychiatric patients. This reviewer must be 
a neutral party to the review, having no direct financial 
relationship with the treating clinician nor a personal or 
financial relationship with the minor’s parents or guardian. 
The reviewer must be assigned, on a rotating basis, from 
a list prepared by the facility and approved by the county 
behavioral health director (see Welfare and Institutions 
Code Section 6002.25 about the annual submission and 
approval process). The reviewer may be an active member 
of the medical staff of the facility so long as he or she has 
no direct financial relationship with the facility (including, 
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but not limited to, an employment or other contractual 
arrangement with the facility) except for compensation 
received for the service of providing clinical reviews.

Setting

The review must take place at the facility in a location that 
assures privacy and is compatible with, and least disruptive 
to, the treatment being provided to the minor. The review 
must be held in an informal setting to minimize the anxiety 
of the minor and his or her parents and to promote 
communication and cooperation among those involved.

Closed Review

The review must be closed to all but the minor, the parents 
or legal guardian, a facility representative, the minor’s 
advocate, the reviewer, and the person who presents 
information in favor of, or in opposition to, the inpatient 
treatment. The reviewer has discretion to limit the number 
of participants.

Legal Representation

No party may have legal representation in the 
review process.

Interpreters

If a party to the review does not comprehend the language 
used at the review, the reviewer is responsible for retaining 
an interpreter.

Record of the Review

The reviewer must keep a record of the proceeding.

Participation by Minor

The minor has the right to be present, to be assisted by 
the patients’ rights advocate, and to question persons 
recommending inpatient treatment. The reviewer must be 
informed if the minor has received medication while an 
inpatient and of the probable effects of the medication. If 
the minor is unwilling to attend, the review must be held 
without the minor, with the advocate representing the minor.

Information Considered

All reasonably available clinical data relevant to establishing 
whether the minor meets the admission criteria must be 
considered by the reviewer. The reviewer must privately 
interview the minor and must consult the treating clinician 
to review alternative treatment options. The person who 
presents the clinical information in favor of inpatient 
treatment must inform the person who conducts the 
interview of the proposed treatment plan for the minor 

and, if known, whether the minor has had any previous 
independent clinical reviews at any facility, and the 
results thereof.

Standard of Review

The standard of review must be:

1. Whether the minor continues to have a mental 
disorder; 

2. Whether further inpatient treatment is reasonably 
likely to be beneficial to the minor’s mental health 
disorder; and

3. Whether placement in the facility represents the 
least restrictive, most appropriate available setting 
in which to treat the minor, within the constraints of 
reasonably available services, facilities, resources, and 
financial support.

Decision

The reviewer must render a binding decision after 
considering all of the clinical information.

If the reviewer determines that further inpatient treatment 
is reasonably likely to be beneficial to the minor’s mental 
health disorder and that placement in the facility is the least 
restrictive, most appropriate available setting in which to 
treat the minor, the minor’s inpatient treatment must be 
authorized. This determination terminates upon the minor’s 
discharge from the facility.

If the reviewer determines that further inpatient treatment 
is not reasonably likely to be beneficial to the minor’s 
mental health disorder or is not the least restrictive, most 
appropriate available setting, the minor must be released 
from the facility to a custodial parent or guardian on the 
same day the determination is made.

Immunity From Liability

If the minor is released pursuant to the reviewer’s 
determination, neither the attending psychiatrist, any 
licensed health professional providing treatment to the 
minor in the facility, the psychiatrist who releases the 
minor, nor the facility in which the minor was admitted or 
treated shall be civilly or criminally liable for any conduct 
of the released minor (or the conduct of a parent, legal 
guardian, or other persons entitled to custody of the 
minor). There is an exception to this immunity only to the 
extent that a person defined as a psychotherapist under 
Evidence Code Section 1010 has a duty to warn if the 
patient communicated to the psychotherapist a serious 
threat of physical violence against a reasonably identifiable 



Chapter 15 — Voluntary Admission and Involuntary Detainment for Mental Health Treatment        CHA

   15.7© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

victim or victims. (See A. “Duty to Warn Potential Victims,” 
page 16.18, and B. “Duty to Notify Law Enforcement 
Agency,” page 16.18, for information about these duties.)

Costs

If a private insurer, certified medical plan or private health 
care service plan is financially responsible for the costs of 
medically necessary mental health services provided to a 
minor, then the costs of the clinical review (including the 
costs of the patients’ rights advocate and the interpreter, if 
any) must be borne by the insurer, certified medical plan or 
health plan. For Medi-Cal patients, the costs of the review 
must be borne by the county.

Annual Reports

Mental health facilities must prepare and submit annually to 
DHCS information including, but not limited to:

1. The number of minors admitted by diagnosis, length of 
stay, and source of payment; and

2. The number of requests for an independent clinical 
review by diagnosis, source of payment, and outcome 
of the independent clinical review.

The California Department of Public Health is required to 
monitor compliance with this reporting requirement during 
surveys. [Welfare and Institutions Code Section 6002.40(c)]

C. Voluntary Admission of Minors to State and 
County Facilities

State and county facilities are excluded from the notice 
and review requirements described above. However, in the 
case In re Roger S., 19 Cal.3d 921 (1977), the California 
Supreme Court held that a parent or guardian may not 
admit a minor 14 years of age or older to a state hospital 
without a pre-admission hearing to determine whether 
the minor is mentally ill. In addition, the U.S. Supreme 
Court ruled that postadmission independent review is also 
required [Parham v. J.R., 442 U.S. 584 (1979)]. These 
rulings do not apply to minors under 14 years of age or to 
private facilities (see B. “Voluntary Admission of Minors to 
Private Facilities,” page 15.4).

“Voluntary admission” means, for a minor patient, that 
the parent, guardian or other legal representative wants 
the minor to be admitted to the hospital. It does not 
necessarily mean that the minor agrees or acquiesces to 
the hospitalization.

III. ADMISSION AND TREATMENT OF 
INVOLUNTARY PATIENTS

The Lanterman-Petris-Short (LPS) Act establishes 
procedural requirements under which persons dangerous 
to themselves or others or gravely disabled as a result of a 
mental health disorder, inebriation, or the use of narcotics 
or restricted dangerous drugs may be involuntarily 
detained for specified periods for evaluation and treatment, 
which include:

1. An initial 72-hour hold for evaluation and treatment;

2. An additional 14-day intensive treatment period 
(see A. “Detention for 14-Day Intensive Treatment,” 
page 15.17); and

3. An additional 30-day period of intensive treatment 
after the 14-day period of treatment (where the county 
board of supervisors authorizes such a procedure) (see 
D. “Additional Intensive Treatment for Gravely Disabled 
Person,” page 15.25); and

4. Further confinement depending on the 
person’s condition:

a. A second 14-day intensive treatment period 
for persons who are imminently suicidal (see 
C. “Additional Intensive Treatment for Suicidal 
Patient,” page 15.23);

b. An additional 180-day confinement for persons 
who present a demonstrated danger of substantial 
physical harm to others (see E. “Additional 
Confinement for a Person Dangerous to Others 
(Post-Certification Procedures),” page 15.28); or

c. Confinement pursuant to a conservatorship 
for persons who are gravely disabled (see 
D. “Additional Intensive Treatment for Gravely 
Disabled Person,” page 15.25).

A chart that may be useful in understanding LPS, entitled 
“Summary of the Lanterman-Petris-Short Act’s Provision for 
Involuntary Evaluation and Treatment and Right of Review” 
(CHA Table 12-A), is included in the back of this manual.

A. Definitions

“Assessment” means the determination of whether 
a person shall be evaluated and treated pursuant to 
Welfare and Institutions Code Section 5150 [Welfare and 
Institutions Code Section 5150.4].

“Attending staff” is defined as a person who has 
responsibility for the care and treatment of the patient, as 
designated by the local mental health director, and who 
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is on the staff of a designated facility [Title 9, California 
Code of Regulations, Section 823]. “A member of the 
attending staff who is authorized to admit a person to 
a designated facility” is defined as a physician who is on 
the psychiatric attending staff of either a public or private 
designated facility to which the patient will be admitted.

“Crisis intervention” consists of an interview or series 
of interviews within a brief period of time, conducted by 
qualified professionals, and designed to alleviate personal 
or family situations that present a serious and imminent 
threat to the health or stability of the person or the family. 
The interview or interviews may be conducted in the home 
of the person or family, or on an inpatient or outpatient 
basis with therapy or other services, as appropriate. The 
interview or interviews may include family members, 
significant support persons, providers, or other entities or 
individuals, as appropriate and as authorized by law. Crisis 
intervention may, as appropriate, include suicide prevention, 
psychiatric, welfare, psychological, legal, or other social 
services. [Welfare and Institutions Code Section 5008(e)]

“Evaluation” consists of multidisciplinary professional 
analyses of a person’s medical, psychological, educational, 
social, financial, and legal conditions as may appear to 
constitute a problem. Persons providing evaluation services 
must be properly qualified professionals and may be 
full-time, part-time, or contract employees of an agency 
providing face-to-face evaluation services, including 
telehealth. [Welfare and Institutions Code Section 5008(a)]

“Gravely disabled” means either of the following: 

1. A condition in which a person, as a result of a mental 
health disorder or, in some cases, chronic alcoholism, 
is unable to provide for his or her basic personal needs 
for food, clothing or shelter [Welfare and Institutions 
Code Section 5008(h)(1)(A)]; or 

2. A condition in which a person has been found mentally 
incompetent under Penal Code Section 1370 (mentally 
incompetent to stand trial) and all of the following 
facts exist:

a. The complaint, indictment or information pending 
against the person at the time of commitment 
charges a felony involving death, great bodily harm, 
or a serious threat to the physical well-being of 
another person, and the indictment or information 
has not been dismissed.

b. There has been a finding of probable cause on 
a complaint pursuant to Penal Code Section 
1368.1(a)(2) (which relates to a felony involving 
death, great bodily harm, or a serious threat to 
the physical well-being of another person), a 

preliminary examination pursuant to Penal Code 
Section 859b (this is a particular type of hearing), 
or a grand jury indictment, and the complaint, 
indictment, or information has not been dismissed.

c. As a result of a mental health disorder, the person 
is unable to understand the nature and purpose of 
the proceedings taken against him or her and to 
assist counsel in the conduct of his or her defense 
in a rational manner. 

d. The person represents a substantial danger of 
physical harm to others by reason of a mental 
disease, defect, or disorder.

[Welfare and Institutions Code Section 5008 (h)(1)(B)]

The term “gravely disabled” does not include persons with 
intellectual disabilities by reason of that disability alone. 
[Welfare and Institutions Code Section 5008(h)].

Notwithstanding Welfare and Institutions Code Section 
5008(h), a person is not gravely disabled if that person 
can survive safely without involuntary detention with the 
help of responsible family, friends, or others who are willing 
and able to help provide for the person’s basic personal 
needs for food, clothing, or shelter. However, unless 
family, friends, or others specifically indicate in writing their 
willingness and ability to help, they must not be considered 
willing or able to provide this help [Welfare and Institutions 
Code Sections 5250(d) and 5350(e)]. This exception 
does not apply to patients who are considered gravely 
disabled under Welfare and Institutions Code Section 
5008(h)(1)(B) (mentally incompetent to stand trial).

“Gravely disabled minor” is a minor who, as a result of 
a mental health disorder, is unable to use the elements of 
life that are essential to health, safety, and development, 
including food, clothing, and shelter, even though provided 
to the minor by others. Intellectual disability or other 
developmental disabilities, epilepsy, alcoholism, other 
drug abuse, or repeated antisocial behavior do not, by 
themselves, constitute a mental health disorder. [Welfare 
and Institutions Code Section 5585.25]

”Professional person in charge of a facility” means a 
psychiatrist, psychologist, social worker, marriage and 
family therapist, or registered nurse with a master’s degree 
in psychiatric or public health nursing who is designated by 
the governing board of the facility or person having control 
of the facility as the professional person clinically in charge 
of the facility for purposes of LPS. The designation must be 
in writing. [Title 9, California Code of Regulations, Sections 
623-627 and 822]
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“Mental health disorder” is a term that is not defined in 
the law. According to the California Attorney General, the 
reference to “mental disorder” (or “mental health disorder,” 
the term used as of Jan. 2014) in Welfare and Institutions 
Code Section 5150 draws no distinction between disorders 
of inorganic or organic origin and therefore includes, 
together with inorganic mental disorders, Alzheimer’s 
disease, brain injuries and other organic brain disorders [72 
Ops.Cal.Atty.Gen. 41 (1989)].

B. Facility Designation

Involuntary treatment and evaluation must take place only 
in a facility that is designated for such purposes by the 
county and approved by DHCS. These facilities are called 

“designated facilities.”

C. Interactions With Peace Officers

Mental health professionals may not interfere with peace 
officers who are transporting a person to a designated 
facility for assessment under Welfare and Institutions Code 
Section 5150. These laws were passed to prevent mental 
health personnel from refusing to take a patient and telling 
law enforcement officers to take the patient to jail instead, 
and to prevent mental health personnel from unreasonably 
detaining law enforcement officers. [Welfare and Institutions 
Code Sections 5150.1 and 5150.2]

Welfare and Institutions Code Section 5150.1 provides:

No peace officer seeking to transport, or having 
transported, a person to a designated facility for 
assessment under Welfare and Institutions Code Section 
5150, may be instructed by mental health personnel to 
take the person to, or keep the person at, a jail solely 
because of the unavailability of an acute bed, nor may 
the peace officer be forbidden to transport the person 
directly to the designated facility. No mental health 
employee from any county, state, city, or any private 
agency providing Short-Doyle psychiatric emergency 
services may interfere with a peace officer performing 
duties under Welfare and Institutions Code Section 
5150 by preventing the peace officer from entering a 
designated facility with the person to be assessed, nor 
may any employee of such an agency require the peace 
officer to remove the person without assessment as a 
condition of allowing the peace officer to depart.

Welfare and Institutions Code Section 5150.2 provides:

In each county whenever a peace officer has transported 
a person to a designated facility for assessment under 
Welfare and Institutions Code Section 5150, that officer 
shall be detained no longer than the time necessary 
to complete documentation of the factual basis of the 
detention under Welfare and Institutions Code Section 

5150 and a safe and orderly transfer of physical custody 
of the person. The documentation must include detailed 
information regarding the factual circumstances and 
observations constituting probable cause for the peace 
officer to believe that the individual required psychiatric 
evaluation under the standards of Welfare and 
Institutions Code Section 5150.

Each county must establish disposition procedures 
and guidelines with local law enforcement agencies 
as necessary to relate to persons not admitted for 
evaluation and treatment and who decline alternative 
mental health services and to relate to the safe and 
orderly transfer of physical custody of persons under 
Welfare and Institutions Code Section 5150, including 
those who have a criminal detention pending.

IV. INVOLUNTARY DETENTION OF THE PATIENT 
ON A 72-HOUR HOLD

A. Patients With a Mental Health Disorder

CONDITIONS FOR DETENTION

Welfare and Institutions Code Section 5150 states that 
when a person, as a result of a mental health disorder, 
is a danger to self or others or is gravely disabled, any 
of the following persons may, upon probable cause, 
take the person into custody and place the person in a 
designated facility:

1. A peace officer (including park peace officers and 
regional park peace officers);

2. A professional person in charge of a designated 
facility; or

3. A member of the attending staff of a designated facility 
who is authorized to admit a patient involuntarily; or

4. Any other professional person designated by 
the county.

The person may be taken into custody for up to 72 hours 
for assessment, evaluation, and crisis intervention, or 
placement for evaluation and treatment in a designated 
facility. (If the patient is a minor, see E. “Special 
Requirements for a Minor,” page 15.16.) At a minimum, 
assessment and evaluation must be conducted and 
provided on an ongoing basis. Crisis intervention may be 
provided concurrently with assessment, evaluation, or 
other services.



CHA         Consent Manual 2019

15.10    © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

WRITTEN APPLICATION REQUIRED

The receiving/admitting facility must receive a written 
application stating: 

1. The circumstances under which the person’s condition 
was called to the attention of the peace officer, 
professional person in charge of the facility, member of 
the attending staff, or professional person designated 
by the county.

2. That the officer, member of the attending staff, or 
professional person has probable cause to believe that 
the person is, as a result of a mental health disorder, a 
danger to self or others or gravely disabled.

3. Whether the historical course of the person’s mental 
disorder was considered in this determination (see 
below). 

A state law has been enacted, effective Jan. 1, 2019, to 
clarify that a copy of the application must be treated as the 
original. Formerly, some ambulance companies and other 
entities were declining to provide services to involuntary 
patients without having the original document.

When determining if probable cause exists to detain a 
person under Welfare and Institutions Section 5150, all 
available relevant information about the historical course of 
the person’s mental disorder must be considered if it has a 
reasonable bearing on the determination as to whether the 
person is a danger to self or others or is gravely disabled. 
This includes evidence presented by a person who has 
provided or is providing mental health or related support 
services and evidence presented by family members. 
[Welfare and Institutions Code Section 5150.05]

If the probable cause is based on the statement of 
someone else, that person may be held liable in a civil 
action for intentionally giving a statement which he or she 
knows is false.

Recommended Form

In order to comply with the requirements of Welfare and 
Institutions Code Section 5150 for a written application, 
it is recommended that the DHCS 1801/DMH MH 
302, “Application for Assessment, Evaluation, and Crisis 
Intervention or Placement for Evaluation and Treatment,” 
be used. This form may be found at www.dhcs.ca.gov/
formsandpubs/forms/pages/mental_health-forms.aspx. 
CHA recommends supplementing the state form with the 

“Certificate of Admitting Physician” (CHA Form 12-4).

NOTICE BY PERSON TAKING PATIENT INTO CUSTODY

When a person is taken into custody under Welfare and 
Institutions Code Section 5150, the person who makes 
the detention must provide the following information orally 
in a language or modality accessible to the person. If 
the person cannot understand an oral advisement, the 
information must be provided in writing. This information 
is included in the DHCS 1801/DMH MH 302 form. The 
information should be substantially in the following form:

My name is      .  
I am a       
(peace officer, mental health professional, etc.) with  
       
(name of agency). You are not under criminal arrest, 
but I am taking you for an examination by mental 
health professionals at      
(name of facility). You will be told your rights by the 
mental health staff.

If the person is taken into custody at his or her residence, 
the person must also be told the following information in 
substantially the following form:

You may bring a few personal items with you, which 
I will have to approve. Please inform me if you need 
assistance turning off any appliances or water. You 
may make a phone call and leave a note to tell your 
friends or family where you have been taken.

The designated facility must keep a record of this 
advisement in the patient’s medical record that includes:

1. The name of the person detained for evaluation.

2. The name and position of the peace officer or mental 
health professional taking the person into custody.

3. The date the advisement was completed.

4. Whether the advisement was completed.

5. The language or modality used to give the advisement.

6. If the advisement was not completed, a statement of 
good cause for not completing the advisement. (See 
G. “Denial of Patient Rights,” page 16.4, regarding 
the requirements for denial of a mental health patient’s 
rights.)

http://www.dhcs.ca.gov/formsandpubs/forms/pages/mental_health-forms.aspx
http://www.dhcs.ca.gov/formsandpubs/forms/pages/mental_health-forms.aspx
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NOTICE BY FACILITY ADMISSION STAFF

The admission staff of the designated facility is required to 
give each person admitted under Welfare and Institutions 
Code Section 5150 specified information about the 
involuntary detention, both orally and in writing, in a 
language or modality accessible to the person. The 
written information must be in English and the language 
that is the person’s primary means of communication. 
Accommodations for other disabilities that may affect 
communications must also be provided. [Welfare and 
Institutions Code Section 5150(i)] DHCS has developed a 
form, DHCS 1802, “Involuntary Patient Advisement,” that 
hospitals may use. The form is found at www.dhcs.ca.gov/
formsandpubs/forms/pages/mental_health-forms.aspx.

A record of this advisement must be kept in the patient’s 
medical record and must include the following:

1. The name of the person performing the advisement.

2. The date of the advisement.

3. Whether the advisement was completed.

4. The language or modality used to communicate 
the advisement.

5. If the advisement was not completed, a statement 
of good cause (see G. “Denial of Patient Rights,” 
page 16.4, regarding the requirements for denial of a 
mental health patient’s rights).

ASSESSMENT 

The professional person in charge of a designated facility, 
member of the attending staff, or professional person 
designated by the county must assess the patient to 
determine whether he or she can be properly served 
without being detained [Welfare and Institutions Code 
Section 5150(c)]. Prior to admitting a patient to a facility for 
a treatment and evaluation under Welfare and Institutions 
Code Section 5150, the professional person in charge 
of the facility, or a designee, must assess the patient in 
person to determine the appropriateness of the involuntary 
detention [Welfare and Institutions Code Section 5151].

If the patient cannot be properly served without being 
detained, the admitting facility must require an application 
in writing (see “Written Application Required,” page 15.10).

When a patient is evaluated by a professional person in 
charge of a designated facility, member of the attending 
staff, or professional person designated by the county and 
is found to need mental health services, but is not admitted 
to the facility, all available alternative services provided 
under Welfare and Institutions Code Section 5150(c) 
must be offered as determined by the county behavioral 

health director. These services include evaluation, crisis 
intervention, or other inpatient or outpatient services 
provided on a voluntary basis.

When a patient is subject to detention under Welfare and 
Institutions Code Section 5150, the treating facility must 
obtain the patient’s medication history, if possible [Welfare 
and Institutions Code Section 5332].

NOTICE OF EFFECTS OF MEDICATION

A patient detained for evaluation and treatment who 
receives medications as a result of mental illness must be 
given, as soon as possible after detention, written and oral 
information about the probable effects and possible side 
effects of the medication. [Welfare and Institutions Code 
Section 5152(c)]

The following information must be given orally to 
the patient:

1. The nature of the mental illness or behavior that is the 
reason the medication is being given or recommended.

2. The likelihood of improving or not improving without 
the medication.

3. Reasonable alternative treatments available.

4. The name, type, frequency, amount, and method of 
dispensing the medication, and the probable length of 
time the medication will be taken.

The fact that the information has or has not been given 
must be indicated in the patient’s medical record. If the 
information has not been given, the facility must document 
in the patient’s medical record the justification for not 
providing the information. 

(See also XII. “Antipsychotic Medications,” page 5.29, for 
additional legal requirements if antipsychotic medications 
will be administered.)

SERVICES PROVIDED

Each patient admitted to a facility for a 72-hour treatment 
and evaluation period must receive an evaluation as soon 
as possible after admission, and must receive the treatment 
and care the condition requires for the full period that he or 
she is held [Welfare and Institutions Code Section 5152].

PERIOD OF DETENTION

If a designated facility admits a patient, it may detain him or 
her for evaluation and treatment for a period not to exceed 
72 hours, including Saturdays, Sundays and holidays. If 
evaluation and treatment services are not available on 

mailto:www.dhcs.ca.gov/formsandpubs/forms/pages/mental_health-forms.aspx?subject=
mailto:www.dhcs.ca.gov/formsandpubs/forms/pages/mental_health-forms.aspx?subject=
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Saturdays, Sundays and holidays, and if DHCS certifies 
that evaluation and treatment services cannot reasonably 
be made available on those days, they are not counted 
in the 72 hours. The certification by DHCS is subject to 
renewal every two years. [Welfare and Institutions Code 
Section 5151]

The 72 hours is counted from the time the person is 
admitted to the facility responsible for the evaluation and 
treatment. The time of admission runs from the time the 
person is first detained in the facility and is not dependent 
upon completion of admissions procedures or paperwork. 
The time is not extended by a preadmission evaluation 
period at the facility.

The 72 hours does not include time spent transporting the 
patient to the treatment and evaluation facility by peace 
officers or other persons designated to take a person into 
custody under Welfare and Institutions Code Section 5150.

TERMINATION OF DETENTION

If the professional person in charge of the designated 
facility, member of the attending staff, or professional 
person designated by the county, determines that 
an individual may be properly served without being 
involuntarily detained, then evaluation, crisis intervention, 
or other inpatient or outpatient services must be provided 
on a voluntary basis. This authority shall not be interpreted 
to prevent a peace officer from delivering individuals to a 
designated facility for assessment. [Welfare and Institutions 
Code Section 5150(c)]

If detained, the patient may be released before 72 hours 
have elapsed only if the psychiatrist directly responsible 
for the person’s treatment believes, as a result of his or her 
personal observations, that the person no longer requires 
evaluation or treatment. However, in those situations in 
which both a psychiatrist and psychologist have personally 
evaluated or examined a person on a 72-hour hold and 
there is a collaborative treatment relationship between 
the psychiatrist and psychologist, either the psychiatrist 
or psychologist may authorize the release of the person, 
but only after they have consulted with one another. In the 
event of a clinical or professional disagreement regarding 
the early release, the hold must be maintained unless the 
facility’s medical director overrules the decision of the 
psychiatrist or psychologist opposing the release. Both 
the psychiatrist and psychologist must enter their findings, 
concerns, or objections in the patient’s medical record.

If any other professional who is authorized to release the 
person believes the person should be released before 
72 hours have elapsed, and the psychiatrist directly 
responsible for the person’s treatment objects, the matter 

must be referred to the medical director of the facility for 
the final decision. However, if the medical director is not 
a psychiatrist, he or she must appoint a designee who 
is a psychiatrist to make these decisions. If the matter is 
referred, the person must be released before 72 hours 
have elapsed only if the psychiatrist who makes the 
final decision believes, as a result of his or her personal 
observations, that the person no longer requires evaluation 
or treatment. [Welfare and Institutions Code Section 5152] 
A psychologist may not order an early release without 
potential liability [Ford v. Norton, 89 Cal. App. 4th 974 
(2001)], except in the narrow instance outlined in the 
previous paragraph.

A patient who has been detained for evaluation and 
treatment must be released at the end of the 72-hour 
period unless any of the following applies:

1. The patient is referred for further care and treatment on 
a voluntary basis;

2. The patient has been certified for intensive treatment 
(see A. “Detention for 14-Day Intensive Treatment,” 
page 15.17); or

3. A conservator or temporary conservator has been 
appointed for the patient under Welfare and Institutions 
Code Section 5350 et seq. (see F. “Additional 
Treatment for Gravely Disabled Person (LPS 
Conservatorship),” page 15.31).

[Welfare and Institutions Code Section 5152(b)]

NOTIFICATION OF RELEASE TO COUNTY BEHAVIORAL 
HEALTH DIRECTOR AND PEACE OFFICER

The professional person in charge of a designated facility 
(or designee) must notify the county behavioral health 
director (or designee) and the peace officer who placed the 
5150 hold (or a person designated by the law enforcement 
agency that employs the peace officer) of the patient’s 
release if both of the following conditions apply:

1. The peace officer requested notification at the time of 
application, and 

2. The peace officer certified in writing that the person 
was referred to the facility under circumstances that 
support the filing of criminal charges.

The only information that may be released is the person’s 
name, address, date of admission for the 72-hour 
evaluation period, and the date of release [Welfare and 
Institutions Code Section 5152.1; 45 C.F.R. Section 
164.512(a) and (f)].
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The hospital should examine the paperwork completed by 
the law enforcement officer to determine if notification upon 
release is required.

IMMUNITY FROM LIABILITY

Provided they have complied with the provisions of 
applicable law discussed above, the following persons 
are not civilly or criminally liable for any action by a patient 
released at or before the end of the 72 hours: 

1. The professional in charge of the designated facility, or 
a designee; 

2. The medical director of the facility, or a designee, 
described in Welfare and Institutions Code Section 
5152; 

3. The psychiatrist directly responsible for the person’s 
treatment; 

4. The psychologist; and 

5. The peace officer responsible for the detention of the 
person. 

[Welfare and Institutions Code Section 5154]

RESPONSIBILITY FOR PROPERTY OF PERSON TAKEN 
INTO CUSTODY

Responsibility Defined

When a patient is taken into custody for evaluation, or 
within a reasonable time thereafter, the person who takes 
the patient into custody must take reasonable precautions 
to preserve and safeguard the personal property in the 
possession of, or on the premises occupied by, the patient. 
The person taking the patient into custody must give 
the court a report that generally describes the patient’s 
property and its disposition (unless a responsible relative, 
guardian or conservator is in possession of the patient’s 
personal property). The language outlined below may be 
used for this report. If a responsible relative, guardian, or 
conservator of the patient has possession of the property, 
the report must include only the name of the relative, 
guardian, or conservator and the location of the property. In 
such a case, the person who took the patient into custody 
is no longer responsible for the property once the report 
is completed.

For these purposes, “responsible relative” includes the 
spouse, parent, adult child, domestic partner, grandparent, 
grandchild, or adult brother or sister of the person.

[Welfare and Institutions Code Section 5150(f)]

Reporting Requirement

The required report of a patient’s property made by 
the person taking the patient into custody should be 
substantially in the following form:

I hereby report to the Superior Court for the County 
of       that the 
personal property of the person apprehended, 
described generally as      
   was preserved and safeguarded by 
(insert name of person taking the patient into custody, 
responsible relative, guardian or conservator)   
    . The property is 
now located at      
            . 
Date:     , 20     
Signature:          
Title:           

[Welfare and Institutions Code Section 5211]

B. Patient Impaired by Inebriation

CONDITIONS FOR DETENTION

When a person is a danger to self or others or gravely 
disabled as a result of inebriation, a peace officer, member 
of the attending staff of a designated facility who is 
authorized to place a hold, or a person designated by the 
county may, upon reasonable cause, place the person in 
a facility designated by the county and approved by the 
California Department of Alcohol and Drug Programs as a 
facility for 72-hour treatment and evaluation of inebriates 
[Welfare and Institutions Code Section 5170]. A list of 
these facilities may be found at https://data.chhs.ca.gov/
dataset/dhcs-licensed-residential-facilities-and-or-certifie
d-alcohol-and-drug-programs/resource/1cbf39c4-0674-
4dce-8f6f-4ff24eb8074e. (As of July 1, 2013, the California 
Department of Alcohol and Drug Programs became part of 
the California Department of Health Care Services.)

If, in the judgment of the admitting staff, the inebriate can 
be properly served without being detained, he or she must 
be treated on a voluntary basis [Title 9, California Code of 
Regulations, Section 9448]. Welfare and Institutions Code 
Section 5172.1 permits a person who is a danger to self 
or others or gravely disabled as a result of inebriation, to 
voluntarily apply for admission to a 72-hour evaluation and 
detoxification treatment facility.

https://data.chhs.ca.gov/dataset/dhcs-licensed-residential-facilities-and-or-certified-alcohol-and-d
https://data.chhs.ca.gov/dataset/dhcs-licensed-residential-facilities-and-or-certified-alcohol-and-d
https://data.chhs.ca.gov/dataset/dhcs-licensed-residential-facilities-and-or-certified-alcohol-and-d
https://data.chhs.ca.gov/dataset/dhcs-licensed-residential-facilities-and-or-certified-alcohol-and-d
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WRITTEN APPLICATION REQUIRED

The designated facility must obtain an application in writing 
that states the circumstances under which the person’s 
condition was called to the attention of the officer, member 
of the attending staff, or a designee. It must state that 
the officer, member of the attending staff, or designee 
believes as a result of his or her personal observations 
that the person is, as a result of inebriation, a danger to 
self or others or gravely disabled, or has violated Penal 
Code Section 647(f), which makes it a misdemeanor to be 
in public under the influence of alcohol or other specified 
substances and thus unable to exercise care for one’s 
own safety or the safety of others. [Welfare and Institutions 
Code Section 5170.3]

RECOMMENDED FORM FOR WRITTEN APPLICATION

It is recommended that in meeting the requirement for a 
written application that the “Application for Involuntary 
Admission — Inebriates” form (CHA Form 12-5) be used. 

RIGHT TO MAKE TWO TELEPHONE CALLS

Immediately after being taken to a designated facility, a 
person has the right to make, at his or her own expense, 
at least two completed telephone calls (except where 
physically impossible). The person must be allowed to 
make these calls within three hours of detention. If the 
person placed in the evaluation facility does not have 
money to make these calls, he or she must be allowed 
to make at least two completed local toll-free or collect 
telephone calls at no charge. [Welfare and Institutions Code 
Section 5170.5]

RELEASE UPON REQUEST

A person who requests to be released from the facility 
before 72 hours have elapsed may be released only if the 
psychiatrist directly responsible for the person’s treatment 
believes, as a result of his or her personal observations, 
that the person is not a danger to self or others. If any 
other professional who is authorized to release the person 
believes the person should be released before 72 hours 
have elapsed, and the psychiatrist directly responsible 
for the person’s treatment objects, the matter should 
be referred to the medical director of the facility for the 
final decision. However, if the medical director is not a 
psychiatrist, he or she must appoint a designee who is 
a psychiatrist to make these decisions. If the matter is 
referred, the person may be released before 72 hours have 
elapsed only if the psychiatrist who makes the final decision 
believes, as a result of his or her personal observations, 
that the person is not a danger to self or others. A 
psychologist may not order an early release without 

potential liability [Ford v. Norton, 89 Cal. App. 4th 974 
(2001)]. (If the person is determined to be gravely disabled 
as a result of a mental disorder, it may be appropriate to 
detain him or her under the provisions for treatment of 
mental health disorders.) [Welfare and Institutions Code 
Section 5170.7]

NOTE: The law that permits a psychologist, under certain 
circumstances, to release a patient before the end of his 
or her hold does not apply to patients who are detained 
because they are a danger to self or others or gravely 
disabled as a result of inebriation. 

SERVICES PROVIDED

Each person admitted to a facility for 72-hour treatment 
and evaluation must receive an evaluation as soon after 
admission as possible and must receive the treatment and 
care his or her condition requires for the full period that he 
or she is held [Welfare and Institutions Code Section 5172].

PERIOD OF DETENTION

If the facility for 72-hour treatment and evaluation of 
inebriates admits the person, it may detain him or her 
for evaluation and detoxification treatment, and such 
other treatment as may be indicated, for a period not to 
exceed 72 hours. Saturdays, Sundays, and holidays must 
be included for the purpose of calculating the 72-hour 
period. However, a person may voluntarily remain in the 
facility for more than 72 hours if the professional in charge 
of the facility determines that the person needs and may 
benefit from further treatment. However, a person who is 
involuntarily detained in the facility has priority for available 
treatment and care over a person who has voluntarily 
remained in a facility for more than 72 hours. [Welfare and 
Institutions Code Section 5171]

TERMINATION OF DETENTION

If, in the judgment of the professional in charge of the 
facility that provides the evaluation and treatment, the 
person may be properly served without being detained, 
then evaluation, detoxification or other treatment, crisis 
intervention, or other inpatient or outpatient services must 
be provided on a voluntary basis [Welfare and Institutions 
Code Section 5171].

If detained, the person may be released before 72 hours 
have elapsed only if the psychiatrist directly responsible 
for the person’s treatment believes, as a result of his must 
her personal observations, that the person no longer 
requires evaluation or treatment. If any other professional 
who is authorized to release the person believes the 
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person should be released before 72 hours have elapsed, 
and the psychiatrist directly responsible for the person’s 
treatment objects, the matter should be referred to 
the medical director of the facility for the final decision. 
However, if the medical director is not a psychiatrist, he 
or she must appoint a designee who is a psychiatrist to 
make these decisions. If the matter is referred, the person 
may be released before 72 hours have elapsed only if the 
psychiatrist who makes the final decision believes, as a 
result of his or her personal observations, that the person 
no longer requires evaluation or treatment. A psychologist 
may not order an early release without potential liability 
[Ford v. Norton, 89 Cal. App. 4th 974 (2001)].

NOTE: The law that permits a psychologist, under certain 
circumstances, to release a patient before the end of his 
or her hold does not apply to patients who are detained 
because they are a danger to self or others or gravely 
disabled as a result of inebriation.

The patient who has been detained for evaluation and 
treatment must be released at the end of the 72-hour 
detention period unless any of the following applies:

1. The patient is referred for further treatment on a 
voluntary basis.

2. The patient is certified for intensive treatment on 
the basis that, as a result of impairment by chronic 
alcoholism, he or she is a danger to self or others 
or gravely disabled (see A. “Detention for 14-Day 
Intensive Treatment,” page 15.17).

3. A conservator or temporary conservator has been 
appointed for the patient under Welfare and Institutions 
Code Section 5350 et seq. (see F. “Additional 
Treatment for Gravely Disabled Person (LPS 
Conservatorship),” page 15.31).

[Welfare and Institutions Code Section 5172]

IMMUNITY FROM LIABILITY

Provided they have complied with the provisions of Welfare 
and Institutions Code Sections 5170-5176, which are 
discussed above, the following persons are not civilly or 
criminally liable for any action by a patient released at or 
before the end of the 72 hours: 

1. The professional in charge of the designated facility, or 
a designee; 

2. The medical director of the facility, or a designee, 
described in Welfare and Institutions Code Sections 
5170.7 and 5172; 

3. The psychiatrist directly responsible for the person’s 
treatment; and 

4. The peace officer responsible for the detention of the 
person. 

[Welfare and Institutions Code Section 5173]

NOTE: The law that permits a psychologist, under certain 
circumstances, to release a patient before the end of his 
or her hold does not apply to patients who are detained 
because they are a danger to self or others or gravely 
disabled as a result of inebriation. Thus, there is no 
immunity for a psychologist who releases such a patient.

C. Patient Impaired by Use of Controlled 
Substances

If a person is a danger to self or others or gravely disabled 
as a result of the use of controlled substances (the 
narcotics or restricted dangerous drugs referred to in 
Health and Safety Code Section 11000 et seq.), he or 
she is subject to the following provisions that apply to the 
involuntary detention of a person who is a danger to self or 
others or gravely disabled as a result of other causes:

1. An initial 72-hour hold for evaluation and treatment 
under Welfare and Institutions Code Section 5150 et 
seq. (see A. “Patients With a Mental Health Disorder,” 
page 15.9).

2. An additional 14-day intensive treatment period under 
Welfare and Institutions Code Section 5250 et seq. 
(see A. “Detention for 14-Day Intensive Treatment,” 
page 15.17).

3. Procedures for review of continued confinement, as 
provided in Welfare and Institutions Code Section 
5275 et seq. (see B. “Review of Commitment for 14 
Additional Days of Intensive Treatment,” page 15.20).

4. Provisions for court-ordered evaluation of persons with 
mental health disorders under Welfare and Institutions 
Code Section 5200 et seq. (see VII. “Court-Ordered 
Evaluation of Persons Who May Have a Mental Health 
Disorder,” page 15.33).

5. Protections of legal and civil rights of persons who 
are involuntarily detained, as described in Welfare 
and Institutions Code Section 5325 et seq. (see 
III. “Patients’ Rights Under State Law,” page 1.3).

Any custody, evaluation, treatment, or any other procedure 
initiated under these provisions must be related to the 
person’s use of controlled substances.

[Welfare and Institutions Code Section 5343]
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D. Other Admission Forms

At the time of admission, the signature of the patient 
or the patient’s legal representative on the “Conditions 
of Admission” (CHA Form 8-1) and other admission 
documents should also be obtained (see chapter 11). If 
the patient lacks capacity to agree or refuses to agree 
to admission documents, the facility should attempt to 
obtain the patient’s signature once he or she has regained 
capacity or is willing to sign.

E. Special Requirements for a Minor

As with adults, the state has the power to detain a minor 
involuntarily if it appears that the minor, as a result of a 
mental health disorder, is a danger to self or others or 
gravely disabled.

The Children’s Civil Commitment and Mental Health 
Treatment Act of 1988 (CCCMHTA), Welfare and Institutions 
Code Sections 5585-5585.9, applies to the initial 72 hours 
of mental health treatment and evaluation provided to a 
minor who, as a result of a mental disorder, is a danger to 
self or others or gravely disabled. To the extent that the 
CCCMHTA conflicts with any other provisions of law that 
relate to 72-hour holds, the CCCMHTA prevails. Evaluation 
and treatment of a minor beyond the initial 72-hour period 
must comply with the provisions of LPS.

The CCCMHTA applies to minors under 18 years of 
age [Family Code Section 6500]. It does not apply to 
emancipated minors who are regarded as adults for the 
purpose of consenting to medical, dental or psychiatric 
care without parental consent, knowledge or liability 
[Family Code Section 7050(c)(1); Welfare and Institutions 
Code Section 5585.59]. (See chapter 4 for information on 
emancipated minors.)

While minors 12 years of age or older are authorized to 
consent to outpatient mental health care under Family 
Code Section 6924 and Health and Safety Code Section 
124260, they are not authorized to consent to inpatient 
mental health treatment. (See K. “Minors in Need of 
Outpatient Mental Health Treatment or Residential Shelter 
Services,” page 4.15, for further information about minor 
consent to outpatient mental health treatment.)

GRAVELY DISABLED MINOR

“Gravely disabled minor” means a minor who, as a result 
of a mental disorder, is unable to use the elements of 
life that are essential to health, safety, and development, 
including food, clothing, or shelter, even though provided 
to the minor by others. Intellectual disability or other 

developmental disabilities, epilepsy, alcoholism, other 
drug abuse, or repeated antisocial behavior do not, by 
themselves, constitute a mental disorder. [Welfare and 
Institutions Code Section 5585.25]

REQUIREMENTS FOR COMMITMENT

A minor may be committed involuntarily for 72 hours where:

1. There is probable cause to believe that the minor, as a 
result of a mental health disorder, is a danger to self or 
others or gravely disabled.

2. Authorization for voluntary treatment by a parent, 
guardian or other legal representative is not available. 

3. The minor is taken into custody, upon probable cause, 
by a peace officer, member of the attending staff 
of a designated facility or other professional person 
designated by the county. This person must make a 
written application to the facility for detention of the 
minor stating the circumstances under which the 
minor’s condition was called to the attention of the 
peace officer or other person, and stating that the 
requirements in paragraphs 1 and 2, above, are met. 
[Welfare and Institutions Code Section 5585.50]

4. The facility must make every effort to notify the minor’s 
parent or legal guardian as soon as possible.

5. Placement is at a facility designated by the county and 
approved by DHCS as a facility for 72-hour evaluation 
and treatment. 

Each county is required to assure that minors under 
the age of 16 years are not held with adults receiving 
psychiatric treatment under the provisions of LPS, 
unless the health facility has specific separate housing 
arrangements, treatment staff, and treatment programs 
designed to serve children or adolescents. The 
director of DSS may provide waivers to counties if this 
policy creates undue hardship due to inadequate or 
unavailable alternative resources.

However, no minor may be admitted for psychiatric 
treatment into the same treatment ward as an adult 
who is in the custody of a jailor for a violent crime, is a 
known registered sex offender, or has a known history 
of, or exhibits inappropriate, sexual, or other violent 
behavior which would present a threat to the physical 
safety of minors.

6. A detained minor must receive a clinical evaluation 
conducted by professionals qualified in the diagnosis 
and treatment of minors. The evaluation must consist 
of multidisciplinary professional analyses of the minor’s 
medical, psychological, developmental, educational, 
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social, financial, and legal conditions as may appear 
to constitute a problem. This evaluation must include 
a psychosocial evaluation of the family or living 
environment, or both. Every effort must be made to 
involve the minor’s parent or legal guardian in the 
clinical evaluation.

7. If, in the opinion of the professional who conducts the 
evaluation, the minor will require additional treatment, 
a treatment plan must be prepared that identifies the 
least restrictive placement alternative in which the 
minor can receive the necessary treatment. The family, 
guardian or caretaker and the minor must be consulted 
and informed of the basic recommendation for further 
treatment and placement. Every effort must be made 
to obtain the consent of the minor’s parent or guardian 
prior to treatment and placement, but inability to obtain 
this consent does not preclude involuntary treatment, 
provided this treatment complies with the provisions 
of LPS.

8. The minor must be given an aftercare plan upon 
discharge. (See VI. “Aftercare Plan,” page 16.9.)

V. CONTINUED TREATMENT OF AN 
INVOLUNTARY PATIENT

A. Detention for 14-Day Intensive Treatment

CONDITIONS FOR CERTIFICATION 

If a person is detained as mentally disordered or as 
impaired by inebriation or use of narcotics or restricted 
dangerous drugs for 72 hours under the conditions 
discussed under IV. “Involuntary Detention of the Patient 
on a 72-Hour Hold,” page 15.9, or by reason of a 
court-ordered evaluation [Welfare and Institutions Code 
Section 5200 et seq. and Section 5225 et seq.], the person 
may be certified for not more than 14 days of involuntary 
intensive treatment under the following conditions:

1. The professional staff of the agency or facility that 
provides evaluation services has analyzed the 
person’s condition and found the person is, as a 
result of a mental health disorder or impairment by 
chronic alcoholism, a danger to self or others or 
gravely disabled.

2. The person has been advised of, but has not accepted, 
voluntary treatment.

3. The facility is equipped and staffed to provide intensive 
treatment, is designated by the county to provide 
intensive treatment, and agrees to admit the person.

[Welfare and Institutions Code Section 5250]

The facility must obtain the patient’s medication history, if 
possible [Welfare and Institutions Code Section 5332].

SIGNATURES ON CERTIFICATION NOTICE

For a person to be certified as described above, the 
certification notice must be signed by two people.

The first person must be the professional, or a designee, 
in charge of the agency or facility that provides 
evaluation services. A designee of the professional must 
be a physician or a licensed psychologist who has a 
doctoral degree in psychology and at least five years of 
postgraduate experience in the diagnosis and treatment of 
emotional and mental disorders.

The second person must be a physician or psychologist 
who participated in the evaluation. If possible, the 
physician should be a board-certified psychiatrist. The 
psychologist must be licensed and have at least five years 
of postgraduate experience in the diagnosis and treatment 
of emotional and mental disorders.

If the professional in charge, or the designee, is the 
physician who performed the medical evaluation or a 
psychologist, the second person to sign may be another 
physician or psychologist unless one is not available, in 
which case a social worker, marriage and family therapist, 
professional clinical counselor, or registered nurse who 
participated in the evaluation must sign the notice. [Welfare 
and Institutions Code Section 5251]

REQUIRED FORM OF CERTIFICATION NOTICE

The “Notice of Certification for Intensive Treatment” 
(CHA Form 12-6) complies with the requirements of Welfare 
and Institutions Code Section 5252. It is recommended 
that this form be used for these notification purposes.

DELIVERY OF COPIES OF THE CERTIFICATION NOTICE 

A copy of the certification notice must be personally 
delivered to the patient. A copy must also be sent to the 
patient’s attorney or the attorney or advocate designated to 
represent the patient in the certification review hearing.

The patient must be asked to designate another person 
to receive a copy of the certification notice. If the patient 
is incapable of making such a designation at the time 
of certification, he or she must be asked to designate a 
person as soon as he or she is capable.

A copy of the certification notice must be submitted to the 
superior court with a copy of the decision that results from 
the certification review hearing. [Welfare and Institutions 
Code Section 5253]

A hospital that certifies patients should consult legal 
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counsel regarding the advisability of filing documents with 
the court under seal and/or obtaining a protective order 
(see HIPAA provision at 45 C.F.R. Section 164.512(e)).

ADVISEMENT OF RIGHTS TO PATIENT

The person who delivers the copy of the certification notice 
to the patient must, at the time of delivery, inform him or 
her of the right to have either a certification review hearing 
within four days or review by a court pursuant to a writ 
of habeas corpus to determine whether probable cause 
exists to detain him or her for intensive treatment related to 
the mental disorder or impairment by chronic alcoholism. 
The patient must be informed of his or her rights with 
respect to the certification review hearing, including the 
right to the assistance of another person to prepare for the 
hearing and/or to answer other questions and concerns 
about the involuntary commitment. Also, the patient must 
receive an explanation about what judicial review by 
habeas corpus entails and be informed of his or her right 
to counsel at these hearings, including counsel appointed 
by the court under Welfare and Institutions Code Section 
5276. [Welfare and Institutions Code Sections 5254 and 
5254.1] The processes for certification review hearings and 
judicial review by writ of habeas corpus are described in 

“Certification Review Hearings,” page 15.20, and “Judicial 
Review Pursuant to a Writ of Habeas Corpus,” page 15.22.

Documentation of Notice to Patient

It is recommended that the person who delivers a copy of 
the certification notice and advises the patient of his or her 
rights complete the “Advisement of Rights — Involuntary 
Patient” form (CHA Form 12-7). This form provides 
documentation that the requirements of delivery of copies 
of the certification notice as specified in Welfare and 
Institutions Code Section 5253 (see “Delivery of Copies of 
the Certification Notice,” page 15.17), and advisement of 
the right to review as specified in Welfare and Institutions 
Code Sections 5254 and 5254.1 (see “Advisement of 
Rights to Patient,” page 15.18) have been met. The form 
should be placed in the patient’s medical record.

MAXIMUM PERIOD OF DETENTION

After an involuntary commitment is initiated, the total period 
of detention, including intervening periods of voluntary 
treatment, must not exceed the total maximum period 
during which the person could have been detained if the 
person had been detained continuously on an involuntary 
basis from the time of the initial involuntary commitment. 
Thus, if a patient is admitted as a voluntary patient and 
subsequently detained on an involuntary basis, the 

maximum period of time is counted from the first date 
of involuntary commitment rather than from the date 
the patient was admitted to the hospital. [Welfare and 
Institutions Code Section 5258]

After the maximum period of involuntary treatment has 
passed, the patient may receive further treatment if he or 
she: 

1. Agrees to remain voluntarily after the time limit has 
passed; 

2. Is suicidal or is certified for additional intensive 
treatment (see “Conditions for Confinement,” 
page 15.23); 

3. Is a danger to others or is certified for 180 days 
post-certification treatment (see E. “Additional 
Confinement for a Person Dangerous to Others 
(Post-Certification Procedures),” page 15.28); or 

4. Is gravely disabled and a conservatorship is initiated 
(see F. “Additional Treatment for Gravely Disabled 
Person (LPS Conservatorship),” page 15.31). 

After consulting with legal counsel, the facility should adopt 
a policy regarding procedures to be followed when the total 
period of detention exceeds the maximum time periods 
allowed for treatment of a patient who is a danger to self or 
others or is gravely disabled.

TERMINATION OF CERTIFICATION 

Certification may last for no more than 14 days, and may 
terminate earlier only if the psychiatrist directly responsible 
for the patient’s treatment believes, as a result of his or 
her personal observations, that the patient no longer is, 
as a result of a mental disorder or impairment by chronic 
alcoholism, a danger to self or others or gravely disabled 
[Welfare and Institutions Code Section 5257].

However, in those situations in which both a psychiatrist 
and psychologist have personally evaluated or examined 
a person who is undergoing intensive treatment and there 
is a collaborative treatment relationship between the 
psychiatrist and psychologist, either the psychiatrist or 
psychologist may authorize the release of the person, but 
only after they have consulted with one another. In the 
event of a clinical or professional disagreement regarding 
the early release, the person may not be released unless 
the facility’s medical director overrules the decision of the 
psychiatrist or psychologist opposing the release. Both 
the psychiatrist and psychologist must enter their findings, 
concerns or objections into the patient’s medical record.

If any other professional who is authorized to release the 
person believes the person should be released during the 
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14-day additional treatment period, and the psychiatrist 
directly responsible for the person’s treatment objects, 
the matter is to be referred to the medical director of the 
facility for the final decision. If the medical director is not 
a psychiatrist, he or she must appoint a designee who 
is a psychiatrist to make these decisions. If the matter is 
referred, the person must be released during the 14-day 
additional treatment period only if the psychiatrist who 
makes the final decision believes, as a result of his or 
her personal observations, that the person certified no 
longer is, as a result of mental disorder or impairment by 
chronic alcoholism, a danger to self or others or gravely 
disabled. A psychologist may not order an early release 
without potential liability [Ford v. Norton, 89 Cal. App. 4th 
974 (2001)] except in the narrow instance outlined in the 
previous paragraph. The person may remain at the facility 
on a voluntary basis, and the facility may provide the 
person with appropriate referral information concerning 
mental health services.

A person who has been certified for 14 days of intensive 
treatment and to whom Welfare and Institutions Code 
Section 5226.1 (which involves court-ordered evaluation 
for persons impaired by chronic alcoholism or drug abuse) 
does not apply, or with respect to whom the criminal 
charge has been dismissed under Welfare and Institutions 
Code Section 5226.1, must be released at the end of the 
14 days unless any of the following applies:

1. The patient agrees to receive further treatment on a 
voluntary basis.

2. A temporary conservator has been appointed for the 
patient [Welfare and Institutions Code Section 5350 et 
seq.].

3. The patient is suicidal and is certified for additional 
intensive treatment [Welfare and Institutions Code 
Section 5260 et seq.]. (See C. “Additional Intensive 
Treatment for Suicidal Patient,” page 15.23.)

4. The patient is dangerous to others and 
post-certification procedures are initiated [Welfare and 
Institutions Code Section 5300 et seq.].

5. The patient is certified for an additional 30 days of 
intensive treatment for grave disability [Welfare and 
Institutions Code Section 5270.10 et seq.].

DAMAGES FOR EXCESSIVE DETENTION

An individual who is knowingly and willfully responsible for 
detaining a person for more than 14 days in violation of the 
law is liable to that person in civil damages. [Welfare and 
Institutions Code Section 5259.1]

FACILITY PREFERENCE

Whenever a county designates two or more facilities to 
provide intensive treatment and the patient or patient’s 
family, conservator, or guardian expresses a preference for 
one of the facilities, the professional person who certifies 
the patient must attempt, if administratively possible, to 
comply with the preference [Welfare and Institutions Code 
Section 5259.2].

TEMPORARY RELEASE

The professional in charge of an intensive treatment facility, 
or a designee, may permit a person certified for intensive 
treatment to leave the facility for short periods during the 
person’s involuntary intensive treatment. The permission 
should be in writing and documented in the patient’s record 
[Welfare and Institutions Code Section 5259]. The “Leave of 
Absence from Psychiatric Service” form (CHA Form 12-8) is 
suggested for use by the hospital.

IMMUNITY FROM LIABILITY

Provided they have complied with the provisions of Welfare 
and Institutions Code Sections 5250-5259.3, which are 
discussed above, the following persons are not civilly or 
criminally liable for any action by a person released at or 
before the end of the 14 days: 

1. The professional in charge of the facility that provides 
intensive treatment, or a designee; 

2. The professional person designated by the county;

3. The medical director of the facility, or a designee 
described in Welfare and Institutions Code 
Section 5257; 

4. The psychiatrist directly responsible for the person’s 
treatment; and

5. The psychologist. 

[Welfare and Institutions Code Section 5259.3]

NOTIFICATION OF RELEASE TO COUNTY BEHAVIORAL 
HEALTH DIRECTOR AND PEACE OFFICER

The professional person in charge of a facility that provides 
14-day intensive treatment pursuant to Welfare and 
Institutions Code Section 5250 or 5270.15, or a designee, 
must notify the county behavioral health director, or a 
designee, and the peace officer who made the original 
application for a 72-hour hold, or a person designated by 
the law enforcement agency that employs the peace officer, 
when a patient admitted for involuntary treatment has been 
released unconditionally if:
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1. The peace officer requested notification at the time the 
application for the 72-hour evaluation was made; and

2. The peace officer certified in writing that the person 
was referred to the facility under circumstances that 
would support the filing of criminal charges.

The only information that may be released is the person’s 
name, address, date of admission for the 72-hour 
evaluation period, date of certification for intensive 
treatment, and the date of release. [Welfare and Institutions 
Code Section 5250.1; 45 C.F.R. Section 164.512(a) and (f)].

The hospital should examine the paperwork completed by 
the law enforcement officer to determine if notification upon 
release is required.

B. Review of Commitment for 14 Additional Days 
of Intensive Treatment 

Each patient who is certified for 14 days of involuntary 
treatment because he or she is a danger to self or others 
or gravely disabled has the right to a “certification review 
hearing,” unless he or she has requested judicial review 
by a writ of habeas corpus. A patient who requests a 
writ of habeas corpus review does not have the right to a 
certification review hearing unless he or she withdraws the 
request for judicial review before it occurs. In such cases, 
the patient is entitled to a certification review hearing within 
four days of the withdrawal of the request for writ of habeas 
corpus review.

The certification review hearing and writ of habeas corpus 
review procedures are designed to assure that the 
commitment of all patients beyond 72 hours is reviewed 
to determine whether probable cause exists to continue 
the involuntary confinement. These procedures provide the 
mandatory hearings which the federal Ninth Circuit Court of 
Appeals, in Doe v. Gallinot, 657 F.2d 1017 (9th Cir. 1981), 
held were necessary to meet constitutional requirements.

A patient should not be certified for involuntary treatment 
and subsequently released before a writ of habeas corpus 
hearing or certification review hearing has been held 
except in those rare situations when the patient’s condition 
changes before the hearing is held.

As described in “Advisement of Rights to Patient,” 
page 15.18, at the time a patient is certified for 14 days of 
intensive treatment, the patient must be informed that he or 
she is entitled to:

1. A certification review hearing to determine whether 
or not probable cause exists to detain him or her for 

intensive treatment related to a mental disorder or 
chronic alcoholism; or 

2. Judicial review of the involuntary commitment pursuant 
to a writ of habeas corpus. 

The procedures for these reviews are discussed below.

CERTIFICATION REVIEW HEARINGS

County Plans

Although the law outlines the general procedures that must 
be used for certification review hearings, each county 
is required to describe, in its Short-Doyle county plan, 
the specific procedures it will use for certification review 
hearings. Each county’s plan must address the issues of 
how the patient’s representatives and hearing officers will 
be selected and trained, how these persons will be notified, 
and who will be responsible for the costs associated with 
the hearings. The plan also must identify the individuals 
who will represent treatment facilities at certification 
review hearings, and the schedule for these hearings at 
each facility (see Welfare and Institutions Code Sections 
5255-5256.8).

If the county has not adopted procedures for certification 
review hearings, treatment facilities will not be able to fully 
comply with the law. However, interim procedures should 
be instituted to assure that patients who are involuntarily 
detained for 14 days of intensive treatment are given their 
right of review. In this regard, the best interim procedure 
is to request judicial review by a writ of habeas corpus. 
However, if the patient refuses to request this review and 
the courts in the county in which the facility is located 
will not conduct such review in the absence of a patient 
request, the facility may be required either to release 
the patient after the 72-hour intensive evaluation and 
treatment period or to continue the involuntary detention 
without complying with the review procedures. In such 
cases, the facility should consult its legal counsel regarding 
appropriate procedures.

Certification Review Hearing Procedures

The procedure for the certification review hearings is 
as follows.

Meeting Between the Patient and His or Her 
Representative. As soon after the certification as 
practicable, an attorney or patient advocate who will 
advise and represent the patient is required to meet with 
the certified patient and discuss the commitment process, 
assist the patient in preparing for the certification review 
hearing, answer the patient’s questions, and otherwise 
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assist the patient as appropriate. Each county must 
designate persons who will act as patient representatives 
and adopt procedures for informing these persons when 
a certification is initiated. In this regard, although the law 
does not explicitly designate responsibility for paying for the 
services of such a representative, it is the opinion of CHA’s 
legal counsel (pending judicial or other clarification of this 
ambiguity) that the county, rather than the patient or the 
facility, is responsible for these costs.

Timing. The certification review hearing must be held within 
four days of the date on which the person is certified for 
a period of intensive treatment unless the patient, or his 
or her attorney or advocate, requests postponement of 
the hearing. Hearings may be postponed for 48 hours. A 
hearing in a county with a population of 100,000 or less 
may be postponed by the facility or the patient until the 
next regularly scheduled hearing date.

If a patient is involuntarily detained for 72 hours but not 
placed on a 14-day hold until some later date, the facility 
may not be able to comply with the time limit. In these 
cases the hearing should be held as soon as possible 
and, to the extent feasible, on or before the eighth day of 
involuntary treatment.

Location. The certification review hearing must be held in 
a location that is compatible with and the least disruptive 
of the treatment program. If the hearing is conducted 
by a “certification review hearing officer” rather than a 
court-appointed commissioner or referee (see below), the 
hearing should be held at an appropriate place at the 
facility where the certified patient is receiving treatment.

Certification Review Hearing Officer. The certification 
review hearing must be conducted by a court-appointed 
commissioner or referee or a “certification review hearing 
officer.” Each county is responsible for determining who 
will conduct the hearings and, if certification review 
hearing officers will be used, the county’s board of 
supervisors must appoint a panel (composed of the local 
behavioral health director, the county public defender, 
and the county counsel or district attorney) which will 
approve (by unanimous vote) a list of persons who may 
act as certification review hearing officers. Persons 
eligible to serve as certification review hearing officers 
include state-qualified administrative law hearing officers, 
physicians, lawyers, and certified law students. In addition, 
licensed psychologists, registered nurses, licensed 
marriage and family therapists or licensed clinical social 
workers who have had a minimum of five years’ experience 
in mental health may act as certification review hearing 
officers. However, no employee of the county mental health 

program or of a facility designated to provide involuntary 
treatment may serve as a certification review hearing officer. 
Although the law does not specify the party responsible for 
paying for the services of the certification review hearing 
officer, it is the opinion of CHA’s legal counsel (pending 
judicial or other clarification of this ambiguity) that the 
county, rather than the patient or the facility, is responsible 
for these costs.

Presentation of Evidence. At the hearing, a person who is 
designated by the director of the facility in which the patient 
is being treated must present evidence in support of the 
certification decision. The hearing is informal in nature and 
the judicial rules of procedure and evidence do not apply. It 
is, however, important for the person presenting evidence 
in support of the certification (who should be the patient’s 
physician or a mental health professional who is familiar 
with the patient’s condition) to be prepared to present facts 
and information in support of the determination that the 
patient is a danger to self or others or gravely disabled.

The district attorney or county counsel also may present 
evidence at the certification review hearing.

Patient’s Rights at the Certification Review Hearing. 
The certified patient has the following rights at the 
certification review hearing:

1. To be present unless the patient, with his or her 
representative’s assistance, has specifically waived 
this right;

2. To be assisted by an attorney or advocate;

3. To present evidence on his or her behalf;

4. To question persons presenting evidence in support of 
the certification decision;

5. To make reasonable requests for the attendance 
of facility employees who have knowledge of, or 
participated in, the certification decision; and

6. To have the persons conducting the hearing informed 
whether the patient received medication within the 
past 24 hours (or a longer period as the hearing officer 
may determine), and, if so, the probable effects of 
the medication.

Decision. The hearing officer is required to decide whether 
a patient should be involuntarily detained. At the conclusion 
of the hearing, the patient must be orally notified of the 
decision. In addition, the hearing officer must provide a 
written decision that identifies the evidence relied upon 
and the reasons for the decision, to the patient’s attorney 
or advocate and to the facility director. The patient’s 
representative is responsible for notifying the patient of the 
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decision and of his or her right to a judicial review of the 
commitment by a writ of habeas corpus proceeding.

A copy of the decision and of the 14-day certification form 
must also be submitted to the superior court for the county 
in which the facility is located. The hospital should assure 
that the hearing officer does so.

Post Decision Options. If the hearing officer decides that 
there is not probable cause to believe that the patient is 
a danger to self or others or gravely disabled, the patient 
may not be detained for involuntary treatment and the 
facility must release him or her. However, in such cases, 
the patient may choose to remain for treatment on a 
voluntary basis. Also, the facility is allowed to give the 
patient appropriate referral information concerning mental 
health services.

If the hearing officer concludes that as a result of a mental 
disorder or impairment by chronic alcoholism the patient is 
a danger to self or others or gravely disabled, the patient 
may be held for the 14-day certification period subject 
to his or her right to judicial review by writ of habeas 
corpus. If, however, during the 14-day period, the person 
who certified the patient determines that the patient is no 
longer a danger to self or others or gravely disabled, the 
involuntary commitment must end and the person must be 
released (unless the patient accepts continuing treatment 
on a voluntary basis).

At the end of the 14-day involuntary treatment period, 
a patient who remains dangerous to self or others or 
gravely disabled may be detained for additional involuntary 
treatment in accordance with the procedures applicable to 
the certification for: 

1. 14 additional days of involuntary treatment for suicidal 
patients (see C. “Additional Intensive Treatment for 
Suicidal Patient,” page 15.23); 

2. 30 days for gravely disabled patients (see 
D. “Additional Intensive Treatment for Gravely Disabled 
Person,” page 15.25); 

3. 180 days for patients who are dangerous to others (see 
E. “Additional Confinement for a Person Dangerous to 
Others (Post-Certification Procedures),” page 15.28); or 

4. A temporary or permanent conservatorship for gravely 
disabled patients (see F. “Additional Treatment for 
Gravely Disabled Person (LPS Conservatorship),” 
page 15.31).

JUDICIAL REVIEW PURSUANT TO A WRIT OF HABEAS 
CORPUS

Patient Request for Court Hearing or Release Triggers 
Judicial Review Process

Every person detained by certification for intensive 
treatment has the right to a hearing pursuant to a writ of 
habeas corpus for his or her release after he or she, or any 
person acting on his or her behalf, has made a request for 
release to:

1. The person who delivers the copy of the certification 
notice at the time of delivery; 

2. A member of the treatment staff of the facility that 
provides intensive treatment, at any time during the 
14 days of intensive treatment; or 

3. The attorney or advocate who represented him or 
her at a certification review hearing at which it was 
concluded that probable cause existed to detain the 
patient for 14 days of involuntary treatment.

A person who delivers a copy of the certification notice 
or a member of the treatment staff to whom a request for 
release is made must promptly provide the patient or other 
person making the request with a copy of a form described 
in Welfare and Institutions Code Section 5275 for his or 
her signature or mark. The “Request for Release from 
Involuntary Treatment” form (CHA Form 12-9) has been 
developed to comply with this requirement.

The person who delivers the copy of the certification notice 
or the member of the treatment staff, as the case may be, 
must: 

1. Fill in his or her own name and the date, 

2. If the patient signs by mark, fill in the patient’s 
name and 

3. Deliver the completed copy to the professional in 
charge of the intensive treatment facility, or a designee. 

As soon as possible, the professional in charge of the 
facility or designee must inform the superior court for 
the county in which the facility is located of the request 
for release.

A person who intentionally violates this requirement is guilty 
of a misdemeanor.

Effect of Judicial Review

Judicial review is provided by the superior court for the 
county in which the facility that provides the intensive 
treatment is located or in the county in which the 72-hour 
evaluation was conducted if the patient, or a person acting 
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on the patient’s behalf, informs the professional staff of 
the evaluation facility in writing that judicial review will 
be sought.

No patient may be transferred from the county that 
provides evaluation services to a different county for 
intensive treatment if the staff of the evaluation facility has 
been informed in writing that a judicial review will be sought, 
until the completion of the judicial review.

The patient must be informed of the right to counsel by 
the member of the treatment staff and by the court. If the 
patient so elects, the court must immediately appoint the 
public defender or another attorney to assist the patient to 
prepare a petition for a writ of habeas corpus and, if he or 
she so elects, to represent the patient in the proceedings. 
The patient is required to pay the costs of legal advice 
if able.

The court must either release the patient or order an 
evidentiary hearing to be held within two judicial days 
after the petition is filed. The patient must be released 
immediately if the court finds that: 

1. The patient is not, as a result of a mental disorder or 
impairment by chronic alcoholism, a danger to self or 
others or gravely disabled; 

2. The patient had not been advised of, or had accepted, 
voluntary treatment; or 

3. The facility that provides intensive treatment is 
not designated by the county to provide intensive 
treatment. 

[Welfare and Institutions Code Section 5276]

PATIENT’S RIGHT TO DENY RELEASE OF 
INFORMATION

The patient must be advised by the treating facility that 
he or she has the right to request that no person be told 
the time and place of the certification hearing or of the 
subsequent judicial review. [Welfare and Institutions Code 
Sections 5256.4(c) and 5276]

C. Additional Intensive Treatment for Suicidal 
Patient

CONDITIONS FOR CONFINEMENT 

At the expiration of the initial 14-day period of intensive 
treatment a person who, as a result of a mental disorder or 
impairment by chronic alcoholism, threatened or attempted 
to take his or her life during the 14-day period or the 
72-hour evaluation period, or was detained for evaluation 

and treatment because he or she threatened or attempted 
to take his or her life and who continues to present an 
imminent threat of taking his or her life, may be confined 
for further intensive treatment for an additional period 
not to exceed 14 days. [Welfare and Institutions Code 
Section 5260]

The additional period of intensive treatment may occur only 
if the following conditions have been met:

1. The professional staff of the agency or the facility that 
provides intensive treatment services has analyzed the 
person’s condition and found that the person presents 
an imminent threat of taking his or her life.

2. The person has been advised of, but has not accepted, 
voluntary treatment.

3. The facility is equipped and staffed to provide intensive 
treatment, is designated by the county to provide 
intensive treatment, and agrees to admit the person.

4. The person has, as a result of a mental disorder or 
impairment by chronic alcoholism, threatened or 
attempted to take his or her life during the 14-day 
period of intensive treatment or the 72-hour evaluation 
period, or was detained for evaluation and treatment 
because of threats or attempts to take his or her life.

The facility must obtain the patient’s medication history, if 
possible [Welfare and Institutions Code Section 5332].

COMPLETION OF A SECOND NOTICE OF 
CERTIFICATION

For a person to be certified for an additional period of 
intensive treatment, a second notice of certification must 
be completed and signed by: 

1. The professional in charge of the facility providing the 
first 14 days of intensive treatment to the person; and

2. By a physician who is, whenever possible, a 
board-qualified psychiatrist, or a licensed psychologist 
who has a doctoral degree in psychology and at least 
five years of postgraduate experience in the diagnosis 
and treatment of emotional and mental disorders. 
The physician or psychologist who signs must have 
participated in the analysis of the patient’s condition 
and determined that the conditions referred above 
were met. [Welfare and Institutions Code Section 5261]

If the professional in charge is the physician who performed 
the medical evaluation, or a psychologist, the second 
person to sign may be another physician or psychologist 
unless one is not available, in which case a social worker, 
marriage and family therapist, professional clinical 
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counselor, or registered nurse who participated in the 
evaluation may sign the notice of certification.

REQUIRED FORM OF SECOND NOTICE OF 
CERTIFICATION

The “Notice of Certification to Second Involuntary 
14-Day Period for Intensive Treatment — Suicidal 
Patient” form (CHA Form 12-10) complies with the 
requirements of Welfare and Institutions Code Section 
5262. It is recommended that this form be used for these 
notification purposes.

DELIVERY OF COPIES OF SECOND NOTICE OF 
CERTIFICATION 

Copies of the second notice of certification of imminently 
suicidal patients must be filed with the court, and must 
be given to the patient, the patient’s attorney, the district 
attorney, the public defender, if any, and the facility that 
provides intensive treatment. Also, the patient must be 
asked to designate a person to receive a copy of the 
certification notice. If the patient is unable to make such 
a designation at the time he or she is certified, the patient 
must be asked to do so as soon as he or she becomes 
capable. [Welfare and Institutions Code Section 5263]

A hospital that certifies patients should consult legal 
counsel regarding the advisability of filing documents with 
the court under seal and/or obtaining a protective order 
(see HIPAA provision at 45 C.F.R. Section 164.512(e)).

ADVISEMENT OF RIGHTS TO PATIENT

Upon delivery of the second notice of certification to the 
patient, the patient should be informed of his or her right 
to a certification review or to judicial review pursuant to 
a writ of habeas corpus and be given other information 
as discussed under “Advisement of Rights to Patient,” 
page 15.18. [Welfare and Institutions Code Sections 5254 
and 5254.1]

REVIEW OF INTENSIVE TREATMENT

The procedures for review pursuant to a request for 
release made by a patient detained by certification for a 
second 14-day intensive treatment period are the same 
as the review procedures of an initial 14-day commitment, 
discussed under B. “Review of Commitment for 14 
Additional Days of Intensive Treatment,” page 15.20. 

TERMINATION OF CERTIFICATION FOR ADDITIONAL 
INTENSIVE TREATMENT FOR SUICIDAL PATIENT

A certification for additional treatment for an imminently 
suicidal person must be for no more than 14 days of 
intensive treatment, and must terminate only when the 
psychiatrist directly responsible for the person’s treatment 
believes, as a result of his or her personal observations, 
that the individual has improved sufficiently to leave, or is 
prepared to accept voluntary treatment in the facility that 
provides intensive treatment or in another facility. 

However, in those situations in which both a psychiatrist 
and psychologist have personally evaluated or examined 
a person who is undergoing intensive treatment and there 
is a collaborative treatment relationship between the 
psychiatrist and psychologist, either the psychiatrist or 
psychologist may authorize the release of the person, but 
only after they have consulted with one another. In the 
event of a clinical or professional disagreement regarding 
the early release, the person may not be released unless 
the facility’s medical director overrules the decision of the 
psychiatrist or psychologist opposing the release. Both 
the psychiatrist and psychologist must enter their findings, 
concerns or objections in to the patient’s medical record.

If any other professional who is authorized to release the 
person believes the person should be released before 
14 days have elapsed, and the psychiatrist directly 
responsible for the person’s treatment objects, the matter 
must be referred to the medical director of the facility for 
the final decision. However, if the medical director is not 
a psychiatrist, he or she must appoint a designee who 
is a psychiatrist to make these decisions. If the matter is 
referred, the person may be released before 14 days have 
elapsed only if the psychiatrist believes, as a result of his or 
her personal observations, that the individual has improved 
sufficiently to leave, or is prepared to accept voluntary 
treatment in the facility that provides intensive treatment or 
in another facility. [Welfare and Institutions Code Section 
5264] A psychologist may not order an early release 
without potential liability [Ford v. Norton, 89 Cal. App. 4th 
974 (2001)] except in the narrow instance outlined in the 
previous paragraph.

A person who has been certified for 14 days of intensive 
treatment and to whom Welfare and Institutions Code 
Section 5226.1 (which involves court-ordered evaluation 
for persons impaired by chronic alcoholism or drug abuse) 
does not apply, or with respect to whom the criminal 
charge has been dismissed under Welfare and Institutions 
Code Section 5226.1, must be released at the end of the 
14 days unless any of the following applies:
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1. The patient agrees to receive further treatment on a 
voluntary basis.

2. The patient is recommended for conservatorship under 
Welfare and Institutions Code Section 5350 et seq.

3. The patient is dangerous to others [Welfare and 
Institutions Code Section 5300 et seq.].

DAMAGES FOR EXCESSIVE DETENTION

An individual who is knowingly and willfully responsible for 
detaining a person for more than 14 days in violation of the 
law is liable to that person in civil damages [Welfare and 
Institutions Code Section 5265].

FACILITY PREFERENCE

Whenever a county designates two or more facilities to 
provide intensive treatment and the patient or patient’s 
family, conservator, or guardian expresses a preference for 
one of the facilities, the professional person who certifies 
the patient must attempt, if administratively possible, to 
comply with the preference [Welfare and Institutions Code 
Section 5266].

TEMPORARY RELEASE

The professional in charge of an intensive treatment facility, 
or a designee, may permit a person certified for intensive 
treatment to leave the facility for short periods during the 
person’s involuntary intensive treatment. The permission 
should be in writing and documented in the patient’s record. 
The “Leave of Absence from Psychiatric Service” form (CHA 
Form 12-8) is suggested for use by the hospital [Welfare 
and Institutions Code Section 5268].

IMMUNITY FROM LIABILITY

Provided they have complied with Welfare and Institutions 
Code Sections 5260-5268, which are discussed above, 
the following persons are not civilly or criminally liable for 
any action by a person released at or before the end of the 
14 days: 

1. The professional person in charge of the facility that 
provides intensive treatment, or a designee; 

2. The medical director of the facility, or a designee 
described in Welfare and Institutions Code Section 
5264; 

3. The psychiatrist directly responsible for the person’s 
treatment; and 

4. The psychologist. 

[Welfare and Institutions Code Section 5267]

D. Additional Intensive Treatment for Gravely 
Disabled Person

OPTIONAL ADDITIONAL 30-DAY PERIOD OF INTENSIVE 
TREATMENT

Counties have the option to adopt procedures that allow 
an additional 30 days of intensive treatment upon the 
completion of the 14-day period of intensive treatment 
under Welfare and Institutions Code Section 5250. These 
provisions [Welfare and Institutions Code Section 5270.10 
et seq.] are effective only in the counties in which the 
county board of supervisors, by resolution, authorizes the 
procedures after assuring that implementation of these 
procedures will not result in reduction of current mental 
health services. At least 17 counties have adopted 30-day 
extensions, including Los Angeles, Orange, Sacramento, 
and San Diego. DHCS is charged with ensuring the 
maintenance of current service levels through its review and 
approval of county Short-Doyle plans.

The provision of an additional intensive treatment period for 
gravely disabled persons is intended to reduce the number 
of petitions for temporary conservatorship that are filed 
on behalf of gravely disabled persons simply to obtain an 
additional period of treatment and without the belief that a 
conservator is actually needed and without the intention to 
go to trial on the petition.

CONDITIONS FOR CONFINEMENT

At the expiration of the initial 14-day period of intensive 
treatment under Welfare and Institutions Code Section 
5250, a person may be certified for an additional period 
of no more than 30 days of intensive treatment only if the 
following conditions are met:

1. The professional staff of the agency or facility that 
treats the person has found that the person remains 
gravely disabled as a result of a mental health disorder 
or impairment by chronic alcoholism; and

2. The person remains unwilling or unable to accept 
treatment voluntarily.

The facility must make reasonable attempts to notify 
family members or others designated by the patient at 
least 36 hours prior to the certification review hearing. 
The notification must include the time and place of the 
certification hearing. However, the facility must first advise 
the patient that he or she has the right to request that 
this information not be provided. If the patient prohibits 
the facility from notifying family or others, this should 
be documented.

[Welfare and Institutions Code Section 5270.15]
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As mentioned above, a precondition for the additional 
30-day period of intensive treatment is the adoption of 
Welfare and Institutions Code Section 5270.10 et seq. by 
the county board of supervisors.

A person certified for an additional 30 days must be 
provided with notice as discussed below and with a 
certification review hearing (see “Certification Review 
Hearing Procedures,” page 15.20) unless a judicial review 
is requested (see “Judicial Review Pursuant to a Writ of 
Habeas Corpus,” page 15.22).

The facility must obtain the patient’s medication history, if 
possible [Welfare and Institutions Code Section 5332].

The professional staff that provides intensive treatment 
must analyze and evaluate the patient’s condition at 
intervals not to exceed 10 days to determine whether 
the patient continues to meet the certification criteria. 
Termination of the certification period prior to the 30th 
day must be made only when the psychiatrist directly 
responsible for the person’s treatment believes, as a result 
of his or her personal observations, that the individual has 
improved sufficiently to leave, or is prepared to accept 
voluntary treatment in the facility that provides intensive 
treatment or in another facility. 

However, in those situations in which both a psychiatrist 
and psychologist have personally evaluated or examined 
a person who is undergoing intensive treatment and there 
is a collaborative treatment relationship between the 
psychiatrist and psychologist, either the psychiatrist or 
psychologist may authorize the release of the person, but 
only after they have consulted with one another. In the 
event of a clinical or professional disagreement regarding 
the early release, the person may not be released unless 
the facility’s medical director overrules the decision of the 
psychiatrist or psychologist opposing the release. Both 
the psychiatrist and psychologist must enter their findings, 
concerns or objections into the patient’s medical record.

If any other professional who is authorized to release the 
person believes the person should be released before 
30 days have elapsed, and the psychiatrist directly 
responsible for the person’s treatment objects, the matter 
must be referred to the medical director of the facility for 
the final decision. However, if the medical director is not 
a psychiatrist, he or she must appoint a designee who 
is a psychiatrist to make these decisions. If the matter is 
referred, the person may be released before 30 days have 
elapsed only if the psychiatrist believes, as a result of his or 
her personal observations, that the individual has improved 
sufficiently to leave, or is prepared to accept voluntary 
treatment in the facility that provides intensive treatment or 
in another facility. [Welfare and Institutions Code Section 
5270.35] A psychologist may not order an early release 

without potential liability [Ford v. Norton, 89 Cal. App. 4th 
974 (2001)] except in the narrow instance outlined in the 
previous paragraph.

NOTICE REQUIRED

For a person to be certified for an additional period of 
intensive treatment, a second notice of certification must 
be completed and signed by: 

1. The professional in charge of the facility providing 
intensive treatment to the person; and 

2. A physician who is, whenever possible, a 
board-qualified psychiatrist, or a licensed psychologist 
who has a doctoral degree in psychology and at least 
five years of postgraduate experience in the diagnosis 
and treatment of emotional and mental disorders. 
The physician or psychologist who signs must have 
participated in the evaluation of the patient’s condition 
and determined that the conditions referred to above 
were met. [Welfare and Institutions Code Section 
5270.20]

If the professional in charge of the facility is the physician 
who performed the medical evaluation, or a psychologist, 
the second person to sign may be another physician or 
psychologist unless one is not available, in which case a 
social worker, marriage and family therapist, professional 
clinical counselor, or registered nurse who participated in 
the evaluation must sign the notice of certification.

REQUIRED FORM OF SECOND NOTICE OF 
CERTIFICATION

The “Notice of Certification for Intensive Treatment” form 
(CHA Form 12-6) is required for all involuntary intensive 
treatment under this law. The form is the same as that 
for Welfare and Institutions Code Section 5252. It is 
recommended that this form be used for these notification 
purposes [Welfare and Institutions Code Section 5250.25].

DELIVERY OF COPIES OF SECOND NOTICE OF 
CERTIFICATION 

Copies of the second notice of certification of a gravely 
disabled person for an additional 30-day period of intensive 
treatment must be filed with the court and personally 
delivered to the patient. In addition, a copy must be sent 
to the patient’s attorney, the district attorney, the public 
defender, if any, and the facility that provides the intensive 
treatment. Also, the patient must be asked to designate a 
person to receive a copy of the certification notice. If the 
patient is unable to make such a designation at the time 
he or she is certified, the patient must be given another 
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opportunity to do so as soon as he or she is able. [Welfare 
and Institutions Code Section 5270.30]

A hospital that certifies patients should consult legal 
counsel regarding the advisability of filing documents with 
the court under seal and/or obtaining a protective order 
(see HIPAA provision at 45 C.F.R. Section 164.512(e)).

JUDICIAL REVIEW OF INTENSIVE TREATMENT

The procedures for judicial review pursuant to a request 
for release made by a patient detained for certification 
for a 30-day intensive treatment period are the same as 
the procedures for judicial review for an initial 14-day 
commitment, discussed under “Judicial Review Pursuant to 
a Writ of Habeas Corpus,” page 15.22.

A certification for additional treatment for a gravely disabled 
person must be for no more than 30 days of intensive 
treatment, or until the psychiatrist directly responsible for 
the patient’s treatment believes, as a result of his or her 
personal observations, that the individual has improved 
sufficiently to leave, or is prepared to accept voluntary 
treatment in the facility that provides the intensive treatment 
or in another facility. 

However, in those situations in which both a psychiatrist 
and psychologist have personally evaluated or examined 
a person who is undergoing intensive treatment and there 
is a collaborative treatment relationship between the 
psychiatrist and psychologist, either the psychiatrist or 
psychologist may authorize the release of the person, but 
only after they have consulted with one another. In the 
event of a clinical or professional disagreement regarding 
the early release, the person may not be released unless 
the facility’s medical director overrules the decision of the 
psychiatrist or psychologist opposing the release. Both 
the psychiatrist and psychologist must enter their findings, 
concerns or objections into the patient’s medical record.

If any other professional who is authorized to release the 
person believes the person should be released before 
30 days have elapsed, and the psychiatrist directly 
responsible for the person’s treatment objects, the matter 
must be referred to the medical director of the facility for 
the final decision. However, if the medical director is not 
a psychiatrist, he or she must appoint a psychiatrist to 
make the final decision. If the matter is referred, the person 
must be released before 30 days have elapsed only if the 
psychiatrist believes, as a result of his or her personal 
observations, that the individual has improved sufficiently 
to leave, or is prepared to accept voluntary treatment 
in the facility that provides the intensive treatment or in 
another facility. [Welfare and Institutions Code Section 
5270.35] A psychologist may not order an early release 

without potential liability [Ford v. Norton, 89 Cal. App. 4th 
974 (2001)] except in the narrow instance outlined in the 
previous paragraph.

A person who has been certified for 30 days of intensive 
treatment must be released at the end of 30 days unless 
any of the following applies:

1. The patient agrees to receive further treatment on a 
voluntary basis.

2. The patient is recommended for conservatorship 
pursuant to Welfare and Institutions Code Section 
5350 et seq.

3. The patient is dangerous to others (see Welfare and 
Institutions Code Section 5300 et seq.).

DAMAGES FOR EXCESSIVE DETENTION

An individual who is knowingly and willfully responsible 
for detaining a person for more than 30 days in violation 
of the provisions described under D. “Additional Intensive 
Treatment for Gravely Disabled Person,” page 15.25, 
is liable to that person in civil damages [Welfare and 
Institutions Code Section 5270.40].

FACILITY PREFERENCE

Whenever a county designates two or more facilities to 
provide intensive treatment and the patient or patient’s 
family, conservator, or guardian expresses a preference for 
one of the facilities, the professional person who certifies 
the patient must attempt, if administratively possible, to 
comply with the preference. [Welfare and Institutions Code 
Section 5270.43]

IMMUNITY FROM LIABILITY

Provided they have complied with the provisions of 
Welfare and Institutions Code Section 5270.35, which are 
discussed above, the professional in charge of the facility 
that provides intensive treatment, a designee, and the 
professional directly responsible for the person’s treatment 
are not civilly or criminally liable for any action by a person 
released before or at the end of the 30-day intensive 
treatment period [Welfare and Institutions Code Section 
5270.50].

NOTE: The law permits a psychologist, under certain 
circumstances, to release a patient who is undergoing 
intensive treatment before the end of his or her hold. 
However, the immunity statute was not amended in a 
corresponding manner to provide immunity for these 
psychologists. This may have been a drafting error.
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TEMPORARY RELEASE

The professional in charge of an intensive treatment facility, 
or a designee, may permit a person certified for 30 days 
of intensive treatment to leave the facility for short periods 
during the person’s intensive treatment [Welfare and 
Institutions Code Section 5270.65]. The permission should 
be in writing and documented in the patient’s record. The 

“Leave of Absence from Psychiatric Service” form (CHA 
Form 12-8) is suggested for use by the hospital.

EVALUATION OF NEED FOR TEMPORARY 
CONSERVATORSHIP

Whenever it appears that a gravely disabled person may 
need to be detained beyond the initial 14-day period of 
intensive treatment, the professional in charge of the facility 
must have the person’s condition evaluated to determine 
whether it is likely that the person will need an appointment 
of a conservator. This evaluation process should be 
initiated before the end of the 14-day period of intensive 
treatment and prior to proceeding with an additional 
30-day certification. If it appears that, with up to 30 days 
of additional treatment, the person is likely to improve so 
that a conservator will not be needed, the person may 
be certified for the additional 30-day period of treatment. 
[Welfare and Institutions Code Section 5270.55]

If no conservatorship referral is made during the 14-day 
period and during the 30-day certification it appears 
that the person is likely to require the appointment of a 
conservator, the conservatorship referral procedure should 
be made to allow sufficient time for conservatorship 
investigation and other related procedures. The 
conservatorship hearing must be held by the 30th day of 
the certification. In addition, if a temporary conservatorship 
is obtained, it is deemed to run concurrently and not 
consecutively with the 30-day certification period.

The maximum involuntary detention period for a gravely 
disabled person under Welfare and Institutions Code 
Sections 5150, 5250 and 5270.15 is 47 days.

E. Additional Confinement for a Person 
Dangerous to Others (Post-Certification 
Procedures)

GROUNDS FOR ADDITIONAL CONFINEMENT

At the expiration of the 14-day period of intensive treatment 
or an additional 14-day period of intensive treatment for an 
imminently suicidal patient, a person may be confined for 
further treatment for an additional period, not to exceed 

180 days, if the patient is dangerous to others. A person is 
dangerous to others only if he or she has:

1. Attempted, inflicted or made a serious threat of 
substantial physical harm upon another person after 
having been taken into custody, and while in custody, 
for evaluation and treatment and, as a result of a 
mental disorder, the patient presents a demonstrated 
danger of inflicting substantial physical harm upon 
others; or

2. Attempted or inflicted physical harm upon another 
person, which resulted in the patient’s being taken 
into custody and, as a result of a mental disorder, the 
patient presents a demonstrated danger of inflicting 
substantial physical harm upon others; or

3. Made a serious threat of substantial physical harm 
upon another person within seven days before the 
patient was taken into custody, which at least in part 
resulted in the patient’s being taken into custody, 
and presents, as a result of a mental disorder, a 
demonstrated danger of inflicting substantial physical 
harm upon others.

[Welfare and Institutions Code Section 5300]

The determination that a patient presents a “demonstrated 
danger” of substantial physical harm to another may be 
based on an assessment of the patient’s present mental 
condition, including consideration of past behavior of 
the patient within six years prior to the time the patient 
attempted, inflicted, or threatened physical harm to another, 
and other relevant evidence.

Facilities that commit patients under these provisions 
have affirmative obligations to provide treatment for the 
underlying causes of the patient’s mental disorders. It is not 
necessary, however, to find that the patient is amenable 
to treatment, that the treatment will be successful or 
potentially successful, or that the patient recognizes 
his or her problem and will willingly participate in the 
treatment program. Instead, it is only necessary to reach 
the determinations described above and make a treatment 
program available.

For purposes of this law, the term “custody” means 
involuntary detention under LPS uninterrupted by a period 
of unconditional release (i.e., a release in which the patient 
was not required to return) from a facility that provides 
involuntary care and treatment.
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PETITION BY PROFESSIONAL PERSON

Responsibility

At any time during the initial 14-day intensive treatment 
period, the professional in charge of the facility, or a 
designee, may ask the public officer required by Welfare 
and Institutions Code Section 5114 (i.e., the county’s 
district attorney or county counsel) to petition the superior 
court in the county in which the facility providing the 
treatment is located to present evidence in support of an 
order requiring the patient to undergo an additional period 
of treatment on the grounds described in paragraphs 1-3 
above. The petition must summarize the facts that support 
the contention that the patient is dangerous and be 
supported by affidavits that describe the behavior in detail.

Copies of the petition for post-certification treatment and 
the supporting affidavits must be served on the patient 
on the same day they are filed with the clerk of the 
superior court.

A hospital that files a petition with the court should consult 
legal counsel regarding the advisability of filing documents 
with the court under seal and/or obtaining a protective 
order (see HIPAA provision at 45 C.F.R. Section 164.512(e)).

Recommended Form of Petition

Welfare and Institutions Code Section 5301 establishes 
the form of the petition. The “Petition for Post-certification 
Treatment of Imminently Dangerous Person” form (CHA 
Form 12-11) complies with this law and it is recommended 
that it be used for these purposes. The petition should be 
properly captioned for filing with the superior court.

COURT PROCEEDINGS

A court-conducted hearing or a jury trial, if the patient so 
requests, must be held to determine whether one or more 
of the grounds for additional confinement is present. 

Patient’s Right to Counsel and to a Jury Trial

At the time a petition for post-certification treatment is filed, 
the court is required to advise the patient of his or her right 
to be represented by an attorney and of his or her right to 
a jury trial. The court must assist in finding an attorney, or, 
if need be, appoint an attorney if the patient is unable to 
obtain counsel. If the patient is financially unable to provide 
his or her own attorney, the court must appoint the public 
defender or another attorney to represent the patient. The 
attorney must advise the patient of his or her rights in 
relation to the proceeding and represent him or her before 
the court. (See Welfare and Institutions Code Sections 
5302 and 5303.)

Time Requirements for Proceedings

The hearing on the petition for post-certification treatment 
must be held within four judicial days of the filing of 
the petition.

At the time of the hearing, if the patient requests a jury 
trial, the trial must commence within 10 judicial days of the 
filing of the petition unless the patient’s attorney requests 
a delay (continuance), which may be for a maximum of 10 
additional judicial days.

The patient must be released if no decision has been made 
within 30 days after the petition is filed. Otherwise, until 
a final decision on the merits is made by the trial court, 
the patient must continue to be treated in the intensive 
treatment facility until released by order of the superior 
court that has jurisdiction over the action, or unless the 
petition for post-certification treatment is withdrawn 
[Welfare and Institutions Code Section 5303].

Required Presence of Professional at the Hearing or 
Jury Trial

The judge may appoint a psychiatrist or psychologist with 
forensic skills to examine the patient and testify at the 
hearing or jury trial about the patient’s mental condition 
and the threat of substantial physical harm that the patient 
presents. Neither the professional, nor designee, who 
petitioned for the additional period of treatment, nor the 
physicians who provide intensive treatment are required 
to be present at the hearing or jury trial unless the patient 
subpoenas them.

If a psychiatrist or psychologist with forensic skills is not 
appointed, the patient, upon advice of counsel, may 
waive the presence at the hearing or at the jury trial of 
the professional, or designee, who petitioned for the 
additional period of treatment and the physician who 
provides intensive treatment. In the event of a waiver, 
the professional, designee, or other physicians are not 
required to be present at the hearing if it is stipulated that 
the certification, supporting affidavit(s), and records of the 
physicians concerning the mental condition of the person 
named in the petition will be received in evidence. [Welfare 
and Institutions Code Section 5303.1]

Findings Required for 180-Day Additional Confinement

If the court or the jury finds that a patient is dangerous 
to others pursuant to one of the three criteria listed in 

“Grounds for Additional Confinement,” page 15.28, the 
court will remand the patient to the custody of DSH or to a 
facility designated by the county of residence for a further 
period of intensive treatment not to exceed 180 days from 
the date of judgment. The county from which the patient is 
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remanded must bear any transportation costs incurred in 
placing the patient in the appropriate facility. [Welfare and 
Institutions Code Section 5304]

TERMINATION OF ADDITIONAL INTENSIVE TREATMENT 
AND PLACEMENT ON OUTPATIENT STATUS

The patient must be released from involuntary treatment 
at the expiration of 180 days unless the district attorney 
or county counsel files a new petition for post-certification 
treatment, and the patient has attempted, inflicted or made 
a serious threat of substantial physical harm upon another 
during the post-certification treatment, and he or she, by 
reason of mental health disorder, presents a demonstrated 
danger of inflicting substantial physical harm on others. 
The new petition for post-certification treatment must 
be filed in the superior court where the original petition 
for post-certification treatment was filed. [Welfare and 
Institutions Code Section 5304]

A patient may be placed on outpatient status prior to the 
expiration of the 180-day period if:

1. The superintendent or professional in charge of the 
licensed facility determines that the patient will no 
longer be a danger to the health and safety of others 
while on outpatient status and will benefit from 
outpatient status;

2. The county behavioral health director agrees with 
this determination, identifies an appropriate program, 
assumes responsibility for supervising the patient on 
outpatient status, and submits reports periodically to 
the court; and

3. The district attorney or county counsel, the patient’s 
attorney, the court, and the county behavioral health 
director are given notice of the proposed transfer of 
the patient to outpatient status and do not request a 
hearing within five days or, if a hearing was requested, 
the court approves the transfer after the hearing.

[Welfare and Institutions Code Section 5305]

A patient whose transfer to outpatient status is approved 
may remain on outpatient status for the remaining portion 
of the 180-day period unless the county behavioral health 
director believes the patient again requires inpatient 
treatment. A court hearing is required to determine whether 
the patient’s outpatient status should be revoked, but the 
county behavioral health director may immediately confine 
the patient in a hospital pending the court’s decision if the 
director believes that delay in hospitalization would pose a 
demonstrated danger of harm to the person or to another 
(see Welfare and Institutions Code Sections 5306.5, 5307 
and 5308 regarding requirements relating to patients on 
outpatient status).

Alternatively, the patient may be released from all 
treatment prior to the expiration of the 180-day period 
if the psychiatrist directly responsible for the person’s 
treatment believes, as a result of his or her personal 
observations, that the person being involuntary treated no 
longer constitutes a demonstrated danger of substantial 
physical harm to others. If any other professional who is 
authorized to release the person believes the person should 
be released prior to the expiration of the commitment 
period, and the psychiatrist directly responsible for the 
person’s treatment objects, the matter must be referred 
to the medical director of the facility for the final decision. 
However, if the medical director is not a psychiatrist, he 
or she must appoint a designee who is a psychiatrist 
to make the final decision. If the matter is referred, the 
person must be released prior to the expiration of the 
commitment period only if the psychiatrist believes, as 
a result of his or her personal observations, that the 
individual being involuntarily treated no longer constitutes 
a demonstrated danger of substantial physical harm to 
others. A psychologist may not order an early release 
without potential liability [Ford v. Norton, 89 Cal. App. 4th 
974 (2001)].

NOTE: The law that permits a psychologist, under certain 
circumstances, to release a patient before the end of 
the hold does not apply to patients who are detained for 
additional intensive treatment. 

The patient may be released five days after notice is given 
to the district attorney or county counsel, the patient’s 
attorney, the court and the county behavioral health director, 
unless one of these parties requests a hearing. If a hearing 
is requested, the patient may not be released unless the 
court approves the release after the hearing. [Welfare and 
Institutions Code Section 5309]

IMMUNITY FROM LIABILITY

Provided they have complied with the provisions of Welfare 
and Institutions Code Sections 5300-5309, which are 
discussed above, the following persons are not civilly or 
criminally liable for any action by a person released at or 
before the end of a 90-day period: 

1. The superintendent; 

2. The professional in charge of the hospital that provides 
the involuntary treatment, or a designee; 

3. The medical director of the facility, or a designee, 
described in Welfare and Institutions Code Section 
5309(a); and 
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4. The psychiatrist directly responsible for the person’s 
treatment. 

[Welfare and Institutions Code Section 5306]

NOTE: The law that permits a psychologist, under certain 
circumstances, to release a patient before the end of his 
or her hold does not apply to patients who are detained for 
additional intensive treatment. Thus, there is no immunity 
for a psychologist who releases such a patient.

F. Additional Treatment for Gravely Disabled 
Person (LPS Conservatorship)

This portion of the manual is designed to present only 
a basic overview of the process for establishing a 
conservatorship under LPS. The facility should consult with 
the officials responsible for conservatorship investigations 
and with legal counsel before adopting policies for or 
initiating conservatorship. [Welfare and Institutions Code 
Section 5350 et seq.]

A discussion of the differences between an LPS 
conservatorship and a Probate Code conservatorship 
is found under “Caution: Type of Conservatorship,” 
page 15.3.

CONSERVATORSHIP RECOMMENDATION

When the professional in charge of an agency that 
provides comprehensive evaluation or a facility that 
provides intensive treatment determines that a patient is 
gravely disabled as a result of a mental health disorder 
or impairment by chronic alcoholism and the person is 
unwilling to accept or incapable of accepting treatment 
voluntarily, the professional may recommend that a 
conservatorship be established. This recommendation 
must be made to the officer that provides conservatorship 
investigation for the county the person resided in prior to 
admission to the facility. The responsible officer may have 
developed an application form which should be completed 
by the facility. The facility should request these forms from 
the patient’s county of residence.

Inpatient

If the professional in charge of a facility that provides 
intensive treatment recommends a conservatorship 
under Welfare and Institutions Code Section 5352 as 
discussed above, the proposed conservatee may be held 
in that facility for a period not to exceed three days after 
the expiration of the initial 14-day certification period if 
this additional time period is necessary to allow for the 

filing of the petition for temporary conservatorship and 
the establishment of the temporary conservatorship by 
the court.

Other Person

The professional in charge of an agency that provides 
comprehensive evaluation or a facility that provides 
intensive treatment may recommend conservatorship for a 
person without the patient being an inpatient in the facility if 
the professional, or a designee, has:

1. Examined and evaluated the person and determined 
that he or she is gravely disabled, and 

2. Determined that future examination on an inpatient 
basis is not necessary to make the determination that 
the person is gravely disabled. 

[Welfare and Institutions Code Section 5352]

INVESTIGATOR ACTION

If the officer who provides the conservatorship investigation 
concurs with the recommendation, he or she will file a 
conservatorship petition with the superior court in the 
patient’s county of residence. A temporary conservatorship 
may be requested by the officer and, if granted, the 
investigating officer or another person designated by 
the county will be appointed to serve as the temporary 
conservator. A temporary conservatorship automatically 
expires after 30 days unless the court extends the time. 
A temporary conservator may require the patient to be 
detained in a facility that provides intensive treatment 
pending the determination of whether or not a year-long 
conservatorship will be established. The patient has the 
right to judicial review during this period, as described 
in “Judicial Review Pursuant to a Writ of Habeas Corpus,” 
page 15.22. 

COURT HEARING

A court hearing will be held and county counsel 
may be appointed to represent the patient if the 
county has authorized such appointments. At the 
conclusion of the hearing, the judge may rule that no 
conservatorship is appropriate, or the judge may order a 
year-long conservatorship.

CONSERVATORSHIP ESTABLISHED

If a year-long conservatorship is established, the court 
will specify the conservator’s rights and may authorize 
the conservator to require the conservatee to receive 
treatment related specifically to remedying or preventing 
the recurrence of the conservatee’s grave disability, or 
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to require the conservatee to receive routine medical 
treatment unrelated to the conservatee’s grave disability. 
[Welfare and Institutions Code Section 5357] (See 
IV. “Adults Under Conservatorship,” page 3.16, for more 
information about an LPS conservator’s authority to 
consent to, or refuse, nonpsychiatric medical treatment.)

The facility should obtain a copy of the certified 
conservatorship papers to determine whether the 
conservator has the right to hospitalize the conservatee. 
The copy should be placed in the patient’s medical record.

EXPIRATION OF CONSERVATORSHIP

A conservatorship will automatically expire at the end of 
one year unless it is renewed [Welfare and Institutions Code 
Section 5361]. The period of service of the termporary 
conservator is not included in the one-year period. The 
court clerk is required to give the conservator, conservatee, 
conservatee’s attorney and the facility where a conservatee 
is detained 60 days notice that the year term is about to 
expire. An application may be submitted to renew the 
conservatorship at any time during this 60-day period. 
[Welfare and Institutions Code Section 5362]

VI. DETENTION OF PATIENT IN A 
NONDESIGNATED FACILITY

A. Immunity for Detaining Patient

Health and Safety Code Section 1799.111 provides that 
specified general acute care hospitals, acute psychiatric 
hospitals, licensed professional staff of these hospitals, and 
any physician providing emergency medical services in 
any department of these hospitals is not civilly or criminally 
liable for detaining a patient, if all of the following conditions 
exist during the detention:

1. The patient cannot be safely released from the hospital 
because, in the opinion of the treating physician (or a 
clinical psychologist with the medical staff privileges, 
clinical privileges, or professional responsibilities 
provided in Health and Safety Code Section 1316.5, 
described below), the patient, as a result of a mental 
health disorder, presents a danger to himself or herself, 
or others, or is gravely disabled. “Gravely disabled” 
is defined, for the purpose of this law, as the inability 
to provide for basic personal needs for food, clothing, 
or shelter.

NOTE: Health and Safety Code Section 1316.5 
states that state owned and operated health 
facilities that offer services within the scope of 

practice of a psychologist must establish rules and 
procedures for consideration of an application for 
medical staff membership and clinical privileges 
submitted by a clinical psychologist. Private health 
facilities may appoint clinical psychologists on any 
terms and conditions as the facility may establish. 
However, if a particular service is offered by a 
health facility that permits clinical psychologists 
on its medical staff, which service both physicians 
and clinical psychologists are authorized by law to 
perform, such service may be performed by either, 
without discrimination.

2. The hospital staff, treating physician, or appropriate 
mental health professional has made, and documented, 
repeated unsuccessful efforts to find appropriate 
mental health treatment for the patient. Telephone 
calls or other contacts required by this paragraph 
must commence as soon as the treating physician has 
determined when the patient will be medically stable for 
transfer. In no case may the contacts required by this 
paragraph begin after the patient becomes medically 
stable for transfer. If the hospital starts making the 
contacts after the patient is medically stable for 
transfer, the hospital may lose the legal immunity 
conferred by this law.

3. The patient is not detained beyond 24 hours.

4. There is probable cause for the detention.

5. If the patient is detained beyond eight hours, but 
less than 24 hours, both of the following additional 
conditions must be met:

a. A discharge or transfer for appropriate evaluation 
or treatment has been delayed because of 
the need for continuous and ongoing care, 
observation, or treatment that the hospital 
is providing.

b. In the opinion of the treating physician, or a clinical 
psychologist with the medical staff privileges or 
professional responsibilities provided for in Section 
1316.5, the patient, as a result of a mental health 
disorder, is still a danger to himself or herself or 
others, or is gravely disabled (as defined above).

It appears that minors may be detained under this law, 
although the law does not expressly mention minor patients.

CHA has developed a form, “Detention of Patient with 
Psychiatric Emergency in a Nondesignated Health Facility 
(Health and Safety Code Section 1799.111)” (CHA Form 
12-12), that hospitals may use to document compliance 
with this law.
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B. Immunity for Actions of Patient After Release

The facilities and professionals listed above are not civilly 
or criminally liable for the actions of a patient detained up 
to 24 hours after release if the following conditions exist 
during the detention:

1. The patient has not been admitted to a hospital for 
evaluation and treatment under Welfare and Institutions 
Code Section 5150. 

2. The release from the hospital is authorized by a 
physician or a clinical psychologist with the medical 
staff privileges or professional responsibilities provided 
for in Health and Safety Code Section 1316.5, who 
determines, based on a face-to-face examination 
of the patient, that the patient does not present a 
danger to self or others and is not gravely disabled. 
The clinical psychologist may authorize the release 
only after consulting with the physician. If there is a 
disagreement, the patient must be detained unless the 
hospital’s medical director overrules the decision of 
the physician opposing the release. The physician and 
psychologist must both enter their findings, concerns 
or objections in the patient’s medical record.

C. Hospitals Covered by This Law

The hospital does not need to be designated by the county 
to hold patients pursuant to this law. In fact, hospitals 
that are designated by the county under LPS do not enjoy 
these immunities.

D. Relationship to Other Laws

This law does not affect the responsibility of a hospital to 
comply with all state laws and regulations pertaining to the 
use of seclusion and restraint and psychiatric medications 
for psychiatric patients. In addition, patients detained 
under this law retain their legal rights regarding consent 
for medical treatment (i.e., the hospital cannot treat the 
patient without his or her consent, or the consent of the 
legal representative if the patient has been determined by a 
physician to lack capacity to consent to treatment).

E. Credit for Time Detained

A patient detained under Health and Safety Code 
Section 1799.111 must be credited for the time detained 
if he or she subsequently is placed on a 72-hour hold 
under Welfare and Institutions Code Section 5150. A 
transferring hospital should provide to the receiving hospital 

documentation regarding the length of time the person was 
detained, so that the receiving hospital can comply with 
this requirement.

VII. COURT-ORDERED EVALUATION OF PERSONS 
WHO MAY HAVE A MENTAL HEALTH 
DISORDER

LPS specifies the procedures by which an individual may 
apply to the appropriate county agency for a petition for a 
court-ordered evaluation of a person alleged to be a danger 
to self or others or gravely disabled as a result of mental 
health disorder [Welfare and Institutions Code Section 
5200].

This procedure is available when involuntary detention is 
not or will not be authorized by persons permitted to initiate 
involuntary detention under Welfare and Institutions Code 
Section 5150 (see “Conditions for Detention,” page 15.9).

VIII. REPORTING PATIENT ESCAPE, 
DISAPPEARANCE, RELEASE OR TRANSFER

The law requires that hospitals notify law enforcement 
officers and/or other persons of specified patient escapes, 
disappearances, releases, or transfers. The relevant 
laws and their requirements are described in chapter 16, 
X. “Notifying Law Enforcement Officers of Patient Presence, 
Release or Disappearance,” page 16.23. 

IX. INVOLUNTARY OUTPATIENT TREATMENT

California law permits courts to order patients to 
participate in outpatient mental health treatment [Welfare 
and Institutions Code Sections 5345-5349.5]. This law is 
operative only in those counties in which the county board 
of supervisors, by resolution or through the county budget 
process, authorizes its application and makes a finding that 
no voluntary mental health program serving adults, and 
no children’s mental health program, will be reduced as a 
result of the implementation of this law. A county choosing 
to implement this law is required to provide a wide range 
of outpatient services to both voluntary and involuntary 
patients of every cultural and linguistic background, age, 
gender, physical disability, etc. A county implementing this 
law is also required to undertake detailed data collection, 
evaluation and reporting. 

A petition must be filed with the court to initiate the process 
of involuntary outpatient treatment for a particular patient.
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A. Contents of Petition

A court must find by clear and convincing evidence that the 
following facts stated in a verified petition are true:

1. The patient is 18 years of age or older.

2. The patient is suffering from a mental illness as defined 
in Welfare and Institutions Code Section 5600.3(b)(2) 
and (3). This law defines a mental disorder as one that 
is severe in degree and persistent in duration, which 
may cause behavioral functioning which interferes 
substantially with the primary activities of daily living, 
and which may result in an inability to maintain stable 
adjustment and independent functioning without 
treatment for a long or indefinite period of time. These 
disorders include, but are not limited to, schizophrenia, 
bipolar disorder, post-traumatic stress disorder, as well 
as major affective disorders or other severely disabling 
mental disorders. Patients must meet additional criteria 
related to functional impairments.

3. There has been a clinical determination that the 
patient is unlikely to survive safely in the community 
without supervision.

4. The patient has a history of lack of compliance with 
mental health treatment, in that at least one of the 
following is true:

a. The patient’s mental illness has, at least twice 
within the last 36 months, been a substantial 
factor in necessitating hospitalization, or receipt of 
services in a forensic or other mental health unit 
of a state correctional facility or local correctional 
facility, not including any period during which 
the patient was hospitalized or incarcerated 
immediately preceding the filing of the petition.

b. The patient’s mental illness has resulted in one 
or more acts of serious and violent behavior 
toward himself or herself or another, or threats, or 
attempts to cause serious physical harm to himself 
or herself or another within the last 48 months, 
not including any period in which the patient was 
hospitalized or incarcerated immediately preceding 
the filing of the petition.

5. The patient has been offered an opportunity to 
participate in a treatment plan provided by the local 
mental health department and the patient continues to 
fail to engage in treatment.

6. The patient’s condition is substantially deteriorating.

7. Participation in the assisted outpatient treatment 
program would be the least restrictive placement 
necessary to ensure the patient’s recovery and stability.

8. In view of the patient’s treatment history and current 
behavior, the patient needs assisted outpatient 
treatment to prevent a relapse or deterioration that 
would likely result in grave disability or serious harm to 
himself or herself, or to others.

B. Who May Initiate a Petition

A petition may be filed by the county behavioral health 
director or designee in the superior court in the county in 
which the patient is present. 

Any of the following persons may request the county 
behavioral health director to file a petition: 

1. Any adult cohabitant of the patient; 

2. Any adult parent, spouse, sibling or child of the patient; 

3. The director of any public or private agency, treatment 
facility, charitable organization, or licensed residential 
care facility providing mental health services to the 
patient in whose institution the patient resides; 

4. The director of a hospital in which the patient is 
hospitalized; 

5. A licensed mental health treatment provider who is 
either supervising the treatment of, or treating the 
mental illness of, the patient; or 

6. A peace officer, parole officer, probation officer 
assigned to supervise the patient. 

Upon request of one of these persons, the county 
behavioral health director must conduct an investigation 
into the appropriateness of filing a petition. A hospital or 
other health care provider should consult its legal counsel 
about a patient’s confidentiality rights prior to disclosing 
medical information to the county behavioral health 
director for purposes of petitioning a court for involuntary 
outpatient treatment.
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C. Procedure

The petition must contain specified information (see 
A. “Contents of Petition,” page 15.34), and must be 
accompanied by an affidavit of a licensed mental health 
treatment provider designated by the local mental health 
director. The court will hold a hearing. The patient has 
the right to be represented by counsel, to be present at 
the hearing, to present evidence, to call witness, and to 
cross-examine witness. The patient has the right to judicial 
review by habeas corpus and to appeal decisions. If the 
court determines that the patient meets the criteria for 
assisted outpatient treatment, it may be ordered for an 
initial period not to exceed six months. (Procedures exist for 
lengthening this time period.) The court order will state the 
categories of assisted outpatient treatment that the patient 
is to receive. Involuntary medication is not allowed without 
a separate order by the court pursuant to Welfare and 
Institutions Code Sections 5332-5336, inclusive.

Every 60 days, the director of the outpatient treatment 
program must file an affidavit with the court that the patient 
continues to meet the criteria for assisted outpatient 
treatment. The patient has the right to a hearing if he or 
she disagrees.

Failure to comply with an order of assisted outpatient 
treatment alone may not be grounds for involuntary civil 
commitment or a finding that the patient is in contempt 
of court.
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I. INTRODUCTION

Both state and federal law contain multiple provisions 
regarding patients’ rights. Requirements regarding 
patient rights in general — that is, rights that apply to all 
patients, not just mental health patients — are described in 
chapter 1. 

This chapter discusses the rights afforded under state and 
federal law to persons who are involuntarily or voluntarily 
admitted to a facility for mental health services, including 
evaluation and treatment of a mental disorder, inebriation, 
or drug use. These rights are codified primarily in the 
Lanterman-Petris-Short (LPS) Act [Welfare and Institutions 
Code Section 5000 et seq.]. Other relevant principles that 
apply to these patients are found in Welfare and Institutions 
Code Section 6000 et seq. and in state and federal judicial 
decisions interpreting these statutes.

This chapter also discusses reporting obligations that must 
be fulfilled by facilities and individuals that treat mental 
health patients.

NOTE: Patients’ rights that are specific to restraint and 
seclusion are described in chapter 5 of CHA’s Mental 
Health Law manual. In addition, the requirement to 
report deaths following the use of seclusion or restraint is 
described in chapter 19.

II. PATIENT RIGHTS UNDER STATE LAW 

The Lanterman-Petris-Short Act contains two provisions 
that discuss the rights of mental health patients:

1. Welfare and Institutions Code Section 5325. A list of 
these rights must be prominently posted in the facility 
in English, Spanish, and the predominant languages of 
the community, and explained to patients in a language 
or modality accessible to the patient. These rights 
may be denied for good cause (with some exceptions). 
Details about these rights and denial of rights are 
described in this chapter. 

2. Welfare and Institutions Code Section 5325.1. This 
statute states that persons with mental illness have 
the same legal rights and responsibilities guaranteed 

to all other persons by the constitutions and laws 
of the United States and California. The statute also 
states that persons who have been treated for mental 
illness may not be subject to discrimination under any 
program or activity that receives public funds. Finally, 
this statute states the “intent of the legislature” that 
persons with mental illness have certain rights. This list 
of patient rights differs from the list found in Welfare 
and Institutions Code Section 5325. These rights are 
not subject to denial. It is not clear why the legislature 
enacted a second list of patient rights. Details about 
these rights are described in this chapter. 

NOTE: As a legal matter, the “intent of the legislature” 
is sometimes considered by a judge who is trying to 
interpret an ambiguous provision of law. If a law is clear 
and unambiguous, the judge will not consider legislative 
intent. It is only when a statute can be interpreted in more 
than one way that the judge will consider legislative intent 
to resolve the ambiguity. It is not clear why the legislature 
enacted a list of patient rights as “legislative intent.”

A. Notifying Patients of Their Rights

POSTERS AND BOOKLETS

A facility that treats patients listed in “Patients Covered by 
the Law,” page 16.2, must post a list of patient rights in 
English, Spanish, and the predominant languages of the 
community, in all wards and common living areas.

In addition, the facility must notify each patient personally 
of his or her rights, both orally and in writing, in a 
language the patient can understand. The patient’s 
rights must be brought to the patient’s attention by other 
means if he or she is unable to read or understand the 
information provided.

The California Department of Health Care Services (DHCS) 
has developed posters and booklets that facilities may 
use to notify patients of their rights. The booklet, “Rights 
for Individuals in Mental Health Facilities,” and posters are 
available in many languages at www.dhcs.ca.gov/services/
pages/office-of-patients-rights.aspx. 

http://www.dhcs.ca.gov/services/pages/office-of-patients-rights.aspx
http://www.dhcs.ca.gov/services/pages/office-of-patients-rights.aspx
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These posters and booklets do not fulfill the 
following requirements:

1. Notifying voluntary patients that they can discharge 
themselves (see “Right to Discharge,” page 16.3).

2. Notifying patients that nobody may be presumed 
incompetent due to evaluation or treatment for a 
mental disorder or chronic alcoholism (see “Required 
Statement of California Law,” page 16.3).

3. Notifying patients about how to file a complaint with 
the hospital (see “Complaint to Hospital,” page 16.4).

Hospitals should adopt a procedure to ensure that these 
requirements are met.

[Welfare and Institutions Code Section 5325; Title 9, 
California Code of Regulation, Sections 862; Title 22, 
California Code of Regulations, Section 71507]

B. Documentation

A note that the hospital notified, or attempted to notify, the 
patient of his or her rights must be entered in the patient’s 
medical record within 24 hours of admission. This may 
be accomplished by having the patient sign a form that 
lists the patients’ rights, or another form acknowledging 
receipt of the DHCS booklet. One copy of the signed form 
should be given to the patient and the original placed in the 
medical record. 

If the patient cannot be notified of patients’ rights within 
24 hours of admission, a note about the reason should be 
entered in the patient’s medical record and the advisement 
of rights should occur as soon as the patient is capable 
of understanding [Title 9, California Code of Regulations, 
Section 862].

C. Patient Rights Under Welfare and Institutions 
Code Section 5325

PATIENTS COVERED BY THE LAW

Welfare and Institutions Code Section 5325 lists certain 
rights enjoyed by all mental health patients, including: 

1. Each person involuntarily detained for evaluation or 
treatment under the LPS Act; 

2. Each person admitted as a voluntary patient for 
psychiatric evaluation or treatment to any facility 
(as defined in Health and Safety Code Section 
1250), including a general acute care hospital, 

acute psychiatric hospital, skilled nursing facility, or 
intermediate care facility in which psychiatric evaluation 
or treatment is offered; and 

3. Each person committed to a state hospital.

LIST OF RIGHTS

The patients’ rights are:

1. To wear one’s own clothes, to keep and use personal 
possessions including toilet articles, and to keep and 
spend a reasonable sum of one’s own money for 
canteen expenses and small purchases.

2. To have access to individual storage space for 
private use.

3. To see visitors each day.

4. To have reasonable access to telephones, both to 
make and to receive confidential calls, or to have calls 
made for them.

5. To have ready access to letter writing materials, 
including stamps, and to mail and receive 
unopened correspondence.

6. To refuse convulsive treatment including, but not limited 
to, electroconvulsive treatment, any treatment for a 
mental condition that depends on the induction of a 
convulsion by any means, and insulin coma treatment. 
NOTE: This right may be denied only under the 
conditions specified in Welfare and Institutions Code 
Section 5326.7 (see XIV. “Convulsive Therapy and 
Insulin Coma Treatment,” page 5.36).

7. To refuse psychosurgery. (NOTE: This right may not 
be denied.) “Psychosurgery” is defined as those 
operations referred to as lobotomy, psychiatric surgery, 
behavioral surgery, and all other forms of brain surgery 
if the surgery is performed for the purpose of any of 
the following:

a. Modification or control of thoughts, feelings, 
actions, or behavior rather than the treatment 
of a known and diagnosed physical disease of 
the brain.

b. Modification of normal brain function or normal 
brain tissue in order to control thoughts, feelings, 
actions, or behavior.

c. Treatment of abnormal brain function or abnormal 
brain tissue in order to modify thoughts, feelings, 
actions, or behavior when the abnormality is not 
an established cause for those thoughts, feelings, 
actions, or behavior.
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Psychosurgery includes prefrontal sonic treatment if 
there is any possibility of destruction of brain tissue 
or brain cells. [Title 9, California Code of Regulations, 
Section 857]

8. To see and receive the services of a patient advocate 
who has no direct or indirect clinical or administrative 
responsibility for the patient. (NOTE: This right may not 
be denied.) 

9. Other rights as specified by regulation. (There are no 
additional rights specified by regulation at this time.)

WAIVER OF RIGHTS

The rights listed above may not be waived by the patient’s 
parent, guardian, or conservator. However, these rights may 
be denied when “good cause” exists. The procedure for 
denying these rights when good cause exists is discussed 
in G. “Denial of Patient Rights,” page 16.4.

D. Patient Rights Under Welfare and Institutions 
Code Section 5325.1

Welfare and Institutions Code Section 5325.1 expressly 
states that persons with mental illness have the same 
legal rights and responsibilities guaranteed to all other 
persons by the U.S. Constitution and the laws of the state 
of California, unless specifically limited by federal or state 
law. If an otherwise qualified person is involuntarily detained 
for evaluation or treatment, or is admitted as a voluntary 
patient to a health facility in which psychiatric evaluation or 
treatment is offered, he or she may not be excluded from 
participation in, denied the benefits of, or subjected to 
discrimination under, any program or activity that receives 
public funds. 

In addition, Welfare and Institutions Code Section 5325.1 
declares the legislative intent that persons with mental 
illness shall have rights including, but not limited to, 
the following:

1. A right to treatment services which promote the 
potential of the person to function independently. 
Treatment should be provided in ways that are least 
restrictive of the personal liberty of the individual.

2. A right to dignity, privacy, and humane care.

3. A right to be free from harm, including unnecessary 
or excessive physical restraint, isolation, medication, 
abuse, or neglect. Medication may not be used 
as punishment, for the convenience of staff, as a 
substitute for a program, or in quantities that interfere 
with the treatment program.

4. A right to prompt medical care and treatment.

5. A right to religious freedom and practice.

6. A right to participate in appropriate programs of 
publicly supported education.

7. A right to social interaction and participation in 
community activities.

8. A right to physical exercise and 
recreational opportunities.

9. A right to be free from hazardous procedures.

E. Rights Noted in Other Laws

RIGHT TO DISCHARGE

A person who has the lawful right to discharge himself 
or herself from a facility must be informed of that right at 
the time of admission to the facility. This information is 
not expressly included in the DHCS posters and booklets. 
Hospitals should adopt a procedure to ensure that 
patients are given this information. If the person decides 
to discharge himself or herself from the facility rather 
than voluntarily accepting a denial of patients’ rights, that 
decision must be documented in the medical record and 
the person must be permitted to leave the facility.

REQUIRED STATEMENT OF CALIFORNIA LAW

Welfare and Institutions Code Section 5331 states that a 
person who leaves a mental health facility after evaluation 
or treatment for a mental disorder or chronic alcoholism, 
regardless of whether that evaluation or treatment was 
voluntarily or involuntarily received, must be given the 
following statement of California law: 

No person may be presumed to be incompetent 
because he or she has been evaluated or treated for 
mental disorder or chronic alcoholism, regardless of 
whether such evaluation or treatment was voluntarily 
or involuntarily received.

This information is not expressly included in the DHCS 
posters and booklets. Hospitals should adopt a procedure 
to ensure that patients are given this statement. The law 
does not specify when this information must be given to 
the patient. 

F. Complaint Procedures

A patient may complain to a patients’ rights advocate, 
CDPH, or to the hospital. Patients must be given 
information about these procedures, as described below. 
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This information is not expressly included in the DHCS 
posters and booklets. Hospitals should adopt a procedure 
to ensure that patients are given this information.

COMPLAINT TO ADVOCATES

A patient who believes a right has been abused, punitively 
withheld, or unreasonably denied may file a complaint 
with a patients’ rights advocate. The patients’ rights 
advocates are assigned by each county behavioral health 
director to handle complaints of mental health patients 
(see B. “County Patients’ Rights Advocates,” page 16.13). 
Residents’ rights advocates are assigned to handle 
complaints from patients with developmental disabilities.

The posted complaint procedure must contain 
the following:

1. Notification that a patient who believes a right of 
his/hers has been abused, punitively withheld, or 
unreasonably denied may file a complaint with the 
patients’ rights advocate. 

2. The name of the patients’ rights advocates assigned 
to handle complaints, their telephone number(s), and 
times they may be contacted. 

[Title 9, California Code of Regulations, Section 864]

The patients’ rights advocate must take action to 
investigate and resolve a complaint within two working 
days of receipt. A complainant who is dissatisfied with 
the patients’ rights advocate’s resolution of the complaint 
may appeal. The appeals procedure is described in Title 9, 
California Code of Regulations, Section 864.

The DHCS poster and booklet have a space on them for 
the name and contact information of the local patients’ 
rights advocate. The booklet also gives the names and 
contact information of two statewide organizations. 
However, the statement included in paragraph 1. above is 
not expressly included. Hospitals should adopt a procedure 
to ensure that patients are given this information.

COMPLAINT TO CDPH

Information about how to submit complaints to CDPH must 
be posted [Title 22, California Code of Regulations, Section 
71507]. The DHCS posters do not contain language that 
fulfills this requirement. Therefore, the hospital must post an 
additional poster informing patients how to file a complaint 
as well as the address and phone number of the CDPH 
local district office.

COMPLAINT TO HOSPITAL

Information about how a patient may file a complaint with 
the hospital must be provided to the patient [Title 22, 
California Code of Regulations, Section 71507(d)]. The 
DHCS posters and booklets do not contain language 
that fulfills this requirement. Therefore, the hospital must 
post another poster or handout informing patients of the 
hospital’s complaint procedure must be used. Hospitals 
that participate in the Medicare program are required 
to have a specified grievance policy (see VIII. “Patient 
Complaints,” page 1.26, for details).

G. Denial of Patient Rights

DENIAL FOR GOOD CAUSE

The professional person in charge of the facility or a 
designee may, for good cause, deny a person a right 
specified under Welfare and Institutions Code Section 5325 
(see C. “Patient Rights Under Welfare and Institutions Code 
Section 5325,” page 16.2).

EXCEPTIONS

The rights to refuse psychosurgery or to see and receive 
the services of a patient advocate may not be denied, and 
the right to refuse convulsive treatment may be denied only 
under the conditions specified in Welfare and Institutions 
Code Section 5326.7 (see XIV. “Convulsive Therapy and 
Insulin Coma Treatment,” page 5.36).

Definition

The term “professional person in charge of a facility” 
means a person as defined in Title 9, California Code of 
Regulations, Section 623 (psychiatrist), 624 (psychologist), 
625 (social worker), 626 (marriage and family therapist), 
or 627 (registered nurse with a master’s degree in 
psychiatric or public health nursing) who is designated 
by the governing board of the facility or person having 
control of the facility as the professional person clinically in 
charge of the facility for purposes of LPS. The designation 
must be in writing. [Title 9, California Code of Regulations, 
Section 822]

Good Cause

Good cause must be established to justify a denial of rights. 
[Title 9, California Code of Regulations, Section 862 et 
seq.]

Good cause for denying a patient the exercise of a right 
exists when the professional person in charge of a facility or 
a designee has good reason to believe:
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1. That the exercise of the specific right would be injurious 
to the patient; or

2. That there is evidence that the specific right, if 
exercised, would seriously infringe upon the rights of 
others; or

3. That the institution or facility would suffer serious 
damage if the specific right is not denied; and

4. That there is no less restrictive way of protecting the 
interests specified above.

[Title 9, California Code of Regulations, Section 865.2]

The reason used to justify the denial of a patient right must 
be related to the specific right denied. A right must not be 
withheld or denied as a punitive measure. A right may not 
be considered a privilege to be earned.

Treatment modalities must not include the denial of any 
right specified in Welfare and Institutions Code Section 
5325. Waivers signed by the patient or by the responsible 
relative, guardian, or conservator must not be used as a 
basis for denying these rights.

When a right has been denied, staff must use the least 
restrictive means of managing the problem that led to 
the denial.

Restraint and Seclusion

When a patient is restrained or secluded, a denial of rights 
is deemed to have occurred, even though “restraint” and 

“seclusion” are not mentioned in the list of patients’ rights 
under Welfare and Institutions Code Section 5325. This 
is because when a patient is restrained or secluded, the 
situation implies the denial of other patients’ rights that are 
listed, such as the right of reasonable access to telephones 
and the right to have ready access to letter writing 
materials. 

If a patient is restrained or secluded and does not 
specifically request to exercise any listed right, then only 
the restraint or seclusion must be documented. If the 
patient is restrained or secluded and requests to exercise a 
listed right (for example, the patient asks to make a phone 
call), then both the restraint (or seclusion) and the other 
specifically denied right (in the example, the right to make a 
phone call) must be documented. (See chapter 5 of CHA’s 
Mental Health Law manual for more information about 
restraint and seclusion.)

DOCUMENTATION OF DENIAL OF RIGHTS

Each denial of a patient’s rights must be noted in the 
medical record [Welfare and Institutions Code Section 
5326; Title 9, California Code of Regulations, Sections 

865.3 and 865.4]. Documentation must take place 
immediately whenever a right is denied, and each denial of 
a right must be documented regardless of the gravity of the 
reason for the denial or the frequency with which a specific 
right is denied in a particular facility or to a particular 
individual. As mentioned above, if a patient in seclusion 
or restraints is denied any right, the denial must also be 
documented. The documentation must include:

1. The specific right denied.

2. The date and time the right was denied.

3. The reason (good cause) for denial of the right.

4. The date of review if the denial of the right extended 
beyond 30 days.

5. The signature of the professional person in charge of 
the facility or a designee.

The patient must be told the contents of the documentation.

Forms

The former DMH developed two forms for providers to 
use, “Patients’ Rights Denial — Monthly Tally” and “Denial 
of Rights/Seclusion and Restraint Monthly Report.” Both 
forms may be found at www.dhcs.ca.gov/formsandpubs/
forms/pages/mental_health-forms.aspx.

The “Patient’s’ Rights Denial — Monthly Tally” form should 
be completed for each patient each month. The form has a 
chart showing each day of the month. A number has been 
assigned to each right (for example, “5” represents the right 
to see visitors each day). If a denial of rights occurs, the 
number assigned to the right that was denied is entered 
into the box underneath the day of the month the denial 
occurred. This form must be filed in the patient’s medical 
record. 

The “Denial of Rights/Seclusion and Restraint Monthly 
Report” form must be completed monthly. This form 
captures all patients and all denials of rights in a facility 
in a particular month. The form must be submitted to 
the local behavioral health director or the county or state 
hospital executive director by the 10th day of the following 
month. The Monthly Tally must be attached to the Denial of 
Rights form.

Quarterly reports of the number of persons, by facility, 
whose rights were denied and the specific right or 
rights denied must be submitted to the local mental 
health director, who must report to DHCS [Welfare and 
Institutions Code Section 5326.1, Title 9, California Code of 
Regulations, Section 866].

http://www.dhcs.ca.gov/formsandpubs/forms/pages/mental_health-forms.aspx
http://www.dhcs.ca.gov/formsandpubs/forms/pages/mental_health-forms.aspx
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DISCLOSURE OF DENIAL OF RIGHTS

Information in a patient’s medical record about denial of 
rights must be available, upon request, to the patient, 
patient’s attorney, conservator and/or guardian, the local 
mental health director or a designee, or the patients’ rights 
program. The information that must be made available 
includes consent forms, the required documentation for 
convulsive treatment, documentation regarding the use of 
restraints and seclusion, physicians’ orders, nursing notes, 
and involuntary detention and conservatorship papers. 

State law calls for this information, except for the identity 
of the patient whose rights are denied, to also be made 
available upon request to a member of the California State 
Legislature or a member of a county board of supervisors. 
[Welfare and Institutions Code Section 5326.1; Title 9, 
California Code of Regulations, Section 867] However, 
legal counsel should be consulted prior to any release to 
legislators or supervisors to be sure the facility complies 
with health information privacy laws.

RESTORATION OF RIGHTS

A right may not be denied to a patient when good cause 
for its denial no longer exists. Also, as noted above, 
when a right has been denied, staff must employ the 
least restrictive means of managing the problem that led 
to the denial. The date a specific right is restored must 
be documented in the patient’s medical record. [Title 9, 
California Code of Regulations, Section 865.5]

III. PATIENT RIGHTS REGARDING SECLUSION 
AND RESTRAINT

The Medicare Conditions of Participation for patients’ rights 
states that patients have the right to be free from restraint 
or seclusion, of any form, imposed as a means of coercion, 
discipline, convenience, or retaliation by staff. Restraint or 
seclusion may only be imposed to ensure the immediate 
physical safety of the patient, a staff member, or others, 
and must be discontinued at the earliest possible time. 
[42 C.F.R. Section 482.13]

Chapter 5 of CHA’s Mental Health Law manual contains a 
complete discussion of state and federal laws governing 
the use of physical and chemical restraints.

IV. INFORMING FAMILY AND OTHERS OF 
PATIENT’S ADMISSION, RELEASE AND 
CONDITION

As a general rule, a hospital may not disclose 
patient-identifiable information to family or friends without 
the patient’s authorization, unless a special exception to 
the law applies (see chapter 8). The law is especially strict 
with respect to mental health patients whose records are 
subject to the LPS confidentiality provisions (see below 
for information about which patients are covered). For 
these patients, a hospital usually should not disclose even 
whether the person is or has been a patient (“we can 
neither confirm nor deny that this person is or has been a 
patient here”) without patient permission. However, LPS 
requires that limited information be disclosed to family and 
others in the situations described below. In each case, the 
hospital should disclose only the minimum information 
necessary to comply with the law.

A. Which Patients are Covered by These 
Notification Requirements?

The LPS notification requirements apply to patients who are 
receiving voluntary or involuntary treatment in a:

1. Hospital designated by the county for patients who are 
a danger to self or others or gravely disabled;

2. State mental hospital;

3. County psychiatric ward, facility or hospital;

4. University of California psychiatric facility: Langley 
Porter Psychiatric Institute and the Neuropsychiatric 
Institute at UCLA. Other University of California mental 
health services providers should consult University of 
California counsel regarding their status under LPS;

5. Federal hospital, psychiatric hospital or unit;

6. Private institution, hospital, clinic or sanitarium which is 
conducted for, or that includes a department or ward 
conducted for, the care and treatment of persons who 
are mentally disordered; 

7. Psychiatric health facility as described in Health and 
Safety Code Section 1250.2;

8. Mental health rehabilitation center as defined in Welfare 
and Institutions Code Section 5675;

9. Skilled nursing facility with a special treatment 
program service unit for patients with chronic 
psychiatric impairments (see Title 22, California Code 
of Regulations, Sections 51335 and 72443-72475 
regarding such special treatment programs);
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10. Community program funded by the 
Bronzan-McCorquodale Act. Because it is often 
difficult to determine which patients received services 
funded under the Bronzan-McCorquodale Act, each 
program and its legal counsel should review any 
funds received under the Bronzan-McCorquodale 
Act to determine the applicability, if any, of those 
confidentiality provisions as a result of such funding 
[Welfare and Institutions Code Sections 5600-
5778]; and 

11. Community program specified in the Welfare and 
Institutions Code Sections 4000-4390 and Welfare and 
Institutions Code Sections 6000-6008.

Absent some tie-in to one of the above-described 
programs, LPS does not apply to other mental health 
patients, even though they may receive mental health 
treatment similar to what is covered by LPS. These patients 
and their records are instead subject to the Confidentiality 
of Medical Information Act (CMIA) (see chapter 8). For 
example, mental health services provided to an involuntary 
patient in a private, non-designated hospital emergency 
department under Health and Safety Code Section 
1799.111 (see chapter 15) are subject to the CMIA rather 
than LPS.

B. Definitions

The reporting requirements described below use the terms 
“next of kin” and “reasonable attempt,” but do not define 
these terms. The facility should specify by policy the order 
in which relatives will be notified, and may, for example, 
use the priority in which people inherit as a starting point. 
Therefore, when an adult patient is admitted, the facility 
could decide that it should attempt to contact one of the 
following persons, in the priority stated:

1. Spouse or domestic partner

2. Adult son or daughter

3. Either parent

4. Adult brother or sister 

5. Grandparents

6. Adult aunt or uncle

If the patient is a minor, the parent(s) or legal guardian 
should be contacted.

The hospital should also establish in its policy what actions 
constitute a “reasonable attempt” to notify the family. 

C. Notification Obligations

NOTIFYING FAMILY AND OTHERS OF ADMISSION

A hospital must make reasonable attempts to notify an 
LPS patient’s next of kin or other person designated by the 
patient when he or she is admitted for inpatient services 
to a 24-hour public or private health facility licensed under 
Health and Safety Code Section 1250 (for example, a 
general acute care hospital or an acute psychiatric hospital), 
unless the patient asks that this information not be 
provided. The patient must be advised by the facility that 
he or she has the right to request that this information not 
be provided. 

The following information must be documented in the 
patient’s medical record:

1. That the patient was advised that next of kin would be 
notified unless the patient asks that this notification not 
be made;

2. The patient’s response to the advisement; 

3. The date and circumstances under which the 
notification (if any) was made or attempted;

4. The names and relationships to the patient, if any, of 
persons or agencies to whom the notification was 
made; and

5. The specific information disclosed.

[Welfare and Institutions Code Section 5328.1(b); see also 
45 C.F.R. Section 164.512(a)]

Different notification requirements apply to patients who 
arrive in the emergency department of a general acute 
care hospital who are unconscious or otherwise unable to 
communicate. (See F. “Right to Have Family Member and 
Personal Physician Notified of Admission,” page 1.7, for 
further information.) 

NOTIFYING FAMILY AND OTHERS OF INPATIENT’S 
RELEASE, TRANSFER, ILLNESS OR DEATH

A hospital must make reasonable attempts to notify an 
LPS inpatient’s next of kin or other person designated by 
the patient of the patient’s release, transfer, serious illness, 
injury or death, upon the request of the family member, 
unless the patient asks that this information not be 
provided [Welfare and Institutions Code Section 5328.1(b); 
see also 45 C.F.R. Section 164.512(a)].

The hospital must advise the patient that it is required to 
and will attempt to contact his or her next of kin or other 
person the patient designates, to provide this information. 
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The hospital also must inform the patient of the right to 
request that this information not be disclosed.

The following information must be documented in the 
patient’s medical record:

1. That the patient was advised that next of kin would be 
notified unless the patient asks that this notification not 
be made; 

2. The patient’s response to the advisement; 

3. The date and circumstances under which the 
notification (if any) was made or attempted;

4. The names and relationships to the patient, if any, of 
persons or agencies to whom the notification was 
made; and

5. The specific information disclosed.

NOTIFYING FAMILY AND OTHERS OF THE PATIENT’S 
CONDITION

Upon request of a family member of a patient (or other 
person designated by the patient), a facility must tell 
the family member (or the designee) of an LPS patient’s 
diagnosis, the prognosis, the medications prescribed, the 
side effects of medications prescribed, if any, and the 
progress of the patient, if, after notifying the patient that 
this information is requested, the patient authorizes its 
disclosure [Welfare and Institutions Code Section 5328.1(a)]. 

The patient’s written authorization should be obtained. The 
“Authorization for Use or Disclosure of Health Information” 
form (CHA Form 16-1) or a similar form, should be 
completed and placed in the patient’s medical record.

If the patient is unable to authorize the release of this 
information, the hospital must document the attempt to 
obtain the patient’s authorization in the medical record. 
Daily efforts must be made to secure the patient’s 
authorization or refusal. 

However, if a request for information is made by the 
spouse, parent, child or sibling of the patient and 
the patient is unable to authorize the release of such 
information, the requestor must be told of the patient’s 
presence in the facility, except to the extent prohibited 
by federal law (this last qualification was likely inserted 
originally to accommodate the federal substance use 
disorder confidentiality regulations, which limit disclosure 
of a patient’s presence in a facility) [Welfare and Institutions 
Code Section 5328.1(a); see also 45 C.F.R. Section 
164.512(a)].

The following information must be documented in the 
patient’s medical record:

1. The date and circumstances under which the 
notification was made or attempted;

2. The names and relationships to the patient, if any, of 
persons or agencies to whom the notification was 
made; and

3. The specific information disclosed.

D. Immunity from Liability

Facilities and their employees are not liable for damages 
caused, or allegedly caused, by the release of information, 
or failure to release information, under this law.

V. SEXUAL ORIENTATION CHANGE THERAPY 
FOR MINORS

California law states that “under no circumstances shall a 
mental health provider engage in sexual orientation change 
efforts with a patient under 18 years of age.”

“Sexual orientation change efforts,” also known as 
reparative therapy or conversion therapy, means any 
practices by mental health providers that seek to change 
an individual’s sexual orientation. This includes efforts to 
change behaviors or gender expressions, or to eliminate 
or reduce sexual or romantic attractions or feelings toward 
individuals of the same sex.

However, sexual orientation change efforts does not include 
psychotherapies that: 

1. Provide acceptance, support, and understanding 
of clients or the facilitation of clients’ coping, social 
support, and identity exploration and development, 
including sexual orientation-neutral interventions to 
prevent or address unlawful conduct or unsafe sexual 
practices; and 

2. Do not seek to change sexual orientation.

“Mental health provider” means:

1. A physician and surgeon specializing in the practice of 
psychiatry; 

2. A psychologist;

3. A psychological assistant, intern, or trainee;

4. A licensed marriage and family therapist, a registered 
associate marriage and family therapist, or marriage 
and family therapist trainee;

5. A licensed educational psychologist;

6. A credentialed school psychologist;



Chapter 16 — Mental Health Patients: Rights and Reporting Requirements        CHA

   16.9© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

7. A licensed clinical social worker;

8. An associate clinical social worker;

9. A licensed professional clinical counselor, a registered 
associate clinical counselor, or professional clinical 
counselor trainee; or

10. Any other person designated as a mental health 
professional under California law or regulation.

Any sexual orientation change efforts attempted on a 
patient under 18 years of age by a mental health provider 
are considered unprofessional conduct and subject the 
provider to discipline by the licensing board.

[Business and Professions Code Sections 865-865.2]

VI. AFTERCARE PLAN

All psychiatric inpatient care providers must furnish each 
mental health patient and specified other persons a 
written aftercare plan upon the patient’s discharge from 
the facility [Health and Safety Code Section 1262; Welfare 
and Institutions Code Sections 5622 and 5768.5]. CHA 
has developed the “Aftercare Plan” form (CHA Form 13-3) 
which facilities may use to document compliance with 
this law. Facilities are not required to use this particular 
form; any form meeting the requirements described in this 
section of the manual will work.

“Mental health patient,” for the purposes of this law, 
means a person who is admitted to a facility primarily for 
the diagnosis or treatment of a mental disorder. 

A. Facilities Subject to This Law

The following facilities, both public and private, are subject 
to this law:

1. State mental hospitals.

2. General acute care hospitals as defined in Health and 
Safety Code Section 1250(a).

3. Acute psychiatric hospitals as defined in Health and 
Safety Code Section 1250(b).

4. Psychiatric health facilities as defined in Health and 
Safety Code Section 1250.2.

5. Mental health rehabilitation centers as defined in 
Welfare and Institutions Code Section 5675.

6. Skilled nursing facilities with a special treatment 
program service unit for patients with chronic 
psychiatric impairments (see Title 22, California Code 
of Regulations, Sections 51335 and 72443-72475 
about special treatment programs).

7. Facilities authorized under Welfare and Institutions 
Code Section 5675 or 5768 (mental health 
rehabilitation center pilot projects and other new 
programs approved by the California Department of 
Social Services).

B. Contents of the Aftercare Plan

The aftercare plan must be written and must, to the extent 
known, include the following components:

1. The nature of the illness and follow-up required.

2. Medications prescribed and their side effects and 
dosage schedules. A signed informed consent form for 
medications, when attached to the aftercare plan, may 
satisfy this requirement if the consent form includes the 
specified information.

3. The patient’s expected course of recovery.

4. Recommendations regarding treatment that are 
relevant to the patient’s care.

5. Referral to providers of medical and mental 
health services.

6. Other relevant information.

If any item above is not known at the time of discharge, this 
should be noted on the aftercare plan. 

The aftercare plan for a minor being released from 
involuntary treatment must also include “education or 
training needs, provided these are necessary for the minor’s 
well-being” [Welfare and Institutions Code Section 5585.57]. 

CHA Form 13-3, “Aftercare Plan,” has space to document 
compliance with this requirement.

C. Persons Who Must be Given an Aftercare Plan 

The law states that when a mental health patient is being 
discharged from one of the facilities subject to the law, the 
patient and the patient’s conservator, guardian, or other 
legally authorized representative must be given a written 
aftercare plan. As mentioned above, for purposes of this 
law, a “mental health patient” is defined as a person 
who is admitted to a facility primarily for the diagnosis or 
treatment of a mental disorder. This law does not appear to 
require that a mental health patient seen in the emergency 
room, but never admitted, be given a written aftercare plan; 
however, a hospital may wish to provide one. 

The law is unclear about when a legally authorized 
representative must be given an aftercare plan. In general, 
a “legally authorized representative” exists only if the 
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patient lacks the capacity to make medical decisions for 
himself or herself, in the opinion of the attending physician 
or psychologist. In such a situation, the legally authorized 
representative might be a guardian, conservator, or parent. 
(See chapters 3 and 4 for a detailed discussion of capacity 
and legally authorized representatives.)

In addition, facility personnel must advise the patient that 
he or she may designate another person to receive a 
copy of the aftercare plan. If the patient designates such 
a person, the facility must give that person a copy of the 
aftercare plan also.

VII. MENTAL HEALTH ADVOCACY PROGRAMS 

Advocacy programs, including the county patients’ rights 
advocate program and the California Department of State 
Hospitals (DSH), DHCS, and the California Department of 
Social Services (DSS) advocacy program (contracted to 
the statewide protection and advocacy agency), and the 
Patients’ Rights Committee of the California Mental Health 
Planning Council, are described in Welfare and Institutions 
Code Sections 4900-4906 and 5500 et seq. (See also 
42 U.S.C. Sections 10805 and 10806.)

The county program pertains mainly to mental health 
patients. The statewide program’s reach is much broader, 
as described below. 

State law specifies various circumstances under which a 
health care facility must provide individually-identifiable 
health information to patient advocates. This portion of the 
manual describes the different types of patient advocacy 
programs and when information must be disclosed to them.

A. Statewide Protection and Advocacy 
Organization

The advocacy responsibilities of DHCS and DSH have been 
transferred to a nongovernmental, nonprofit corporation 
that acts as a statewide protection and advocacy agency. 
The corporation that currently has the contract to act as 
the statewide protection and advocacy agency is Disability 
Rights California (DRC). [Welfare and Institutions Code 
Section 5510] 

This organization is responsible for ensuring that mental 
health laws, regulations, and policies regarding the rights 
of recipients of mental health services are observed in 
state hospitals as well as health and community care 
facilities [Welfare and Institutions Code Section 5510]. In 
addition, this organization is responsible for ensuring that 

laws related to abuse and neglect of disabled persons are 
observed in state hospitals and health and community care 
facilities. 

DRC may also investigate any incident of abuse or neglect 
of a disabled person if the incident is reported to DRC, or if 
DRC determines there is probable cause to believe abuse 
or neglect occurred. The definition of a “person with a 
disability” is extremely broad and encompasses persons 
with physical disabilities as well as persons with mental 
illness and developmentally disabled persons. [Welfare and 
Institutions Code Section 4902] 

DRC’s authority includes reasonable access to a facility or 
program, and authority to examine relevant records. What 
is considered “reasonable” differs depending upon the 
purpose of DRC’s visit. DRC may also interview any facility 
or program service recipient, employee, or other person 
who might have knowledge of the alleged abuse or neglect. 

INVESTIGATIONS

DRC must be given reasonable unaccompanied access 
to public or private facilities, programs, and services, and 
to recipients of services therein, at all times necessary to 
investigate incidents of abuse and neglect. Access must 
be given to DRC, upon request, when any of the following 
has occurred:

1. An incident is reported or a complaint is made to DRC.

2. DRC determines there is probable cause to believe that 
an incident has or may have occurred.

3. DRC determines that there is or may be imminent 
danger of serious abuse or neglect of an individual with 
a disability.

“Reasonable unaccompanied access” means access that 
permits DRC, without undue interference, to: 

1. Monitor, inspect, and observe conditions in facilities 
and programs, and 

2. Meet and communicate with residents and service 
recipients privately and confidentially on a regular basis, 
formally or informally, by telephone, mail, email, and in 
person. 

Reasonable unaccompanied access also includes the 
review of records privately and confidentially, in a manner 
that minimizes interference with the activities of the 
program or service; that respects patients’ privacy interests 
and honors a patient’s request to terminate an interview; 
and that does not jeopardize the physical health or safety 
of facility or program staff, patients, service recipients, or 
DRC staff.
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NONINVESTIGATIVE PURPOSES

DRC must be given reasonable unaccompanied access 
to public or private facilities, programs and services, and 
to recipients of services therein, during normal working 
hours and visiting hours for other advocacy services (that is, 
noninvestigative purposes).

Access must be provided at times mutually agreeable to 
DRC and facility management for the following:

1. Providing information and training on (and referral to 
programs addressing the needs of) individuals with 
disabilities, and information and training on individual 
rights and the protection and advocacy services 
available from DRC, including, but not limited to, the 
name, address, and telephone number of DRC.

2. Monitoring compliance with respect to the rights and 
safety of patients or service recipients.

3. Inspecting, viewing, and photographing all areas of the 
facility or program that are used by patients or service 
recipients, or that are accessible to them.

DELAY OR DENIAL OF ACCESS

If DRC’s access to facilities, programs, service recipients, 
patients, or records is wrongfully delayed or denied, the 
facility must promptly provide DRC with a written statement 
of reasons. If denial of access results from an alleged lack 
of patient authorization, the facility must promptly provide 
DRC with the name, address, and telephone number of 
the patient’s legal guardian, conservator, or other legal 
representative. Access to a facility, program, service 
recipient, patient, or records may not be delayed or denied 
without the prompt provision of a written statement of 
the reasons for the denial. [Welfare and Institutions Code 
Section 4902(c)]

COPYING COSTS

A health care provider may charge a reasonable fee to 
cover the cost of copying records. This fee may take into 
account the costs incurred in locating, identifying, and 
making the records available. Charges for copying records 
that would be available to DRC or the patient under other 
laws may not exceed any rates for obtaining copies of the 
records specified in the other laws. [Welfare and Institutions 
Code Section 4902(e)] (See CHA’s California Health 
Information Privacy Manual, regarding records that must be 
made available to the patient and the photocopying rates 
that may be charged.)

ACCESS TO RECORDS OF SPECIFIED PERSONS

DRC must be given access to the records of the following 
people with disabilities:

1. A person with a disability alleged to be a victim of 
abuse or neglect if the incident is reported to DRC or 
DRC determines there is probable cause to believe the 
incident occurred.

2. A person who is a client of DRC or who has requested 
assistance from DRC, if that person, his or her 
agent, legal guardian, conservator, or other legal 
representative, has authorized DRC to have access to 
the records. If a person with a disability who is able to 
authorize DRC to access his or her records expressly 
denies this access after being informed by DRC of his 
or her right to authorize or deny access, DRC may not 
have access to the records [Welfare and Institutions 
Code Section 4903(a)(1)].

3. A person, including a individual who cannot be located, 
to whom all of the following conditions apply:

a. The individual, due to his or her mental or physical 
condition, is unable to authorize DRC to have 
access to his or her records.

b. The individual does not have a legal guardian, 
conservator, or other legal representative, or 
the individual’s representative is a public 
entity, including the state or one of its 
political subdivisions.

c. DRC has received a complaint that the individual 
has been subject to abuse or neglect, or has 
determined that probable cause exists to believe 
that the individual has been subject to abuse 
or neglect.

[Welfare and Institutions Code Section 4903(a)(2)]

4. A person who is deceased, and for whom DRC has 
received a complaint that the individual had been 
subjected to abuse or neglect, or for whom DRC has 
determined that probable cause exists to believe that 
the individual had been subjected to abuse or neglect 
[Welfare and Institutions Code Section 4903(a)(3)].

5. A person who has a legal guardian, conservator, or 
other legal representative with respect to whom a 
complaint has been received by DRC, or with respect 
to whom DRC has determined that probable cause 
exists to believe that the person has been subjected 
to abuse or neglect, whenever all of the following 
conditions exist: 

a. The representative has been contacted by 
DRC upon receipt of the representative’s name 
and address.
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b. DRC has offered assistance to the representative 
to resolve the situation.

c. The representative has failed or refused to act on 
behalf of the person.

[Welfare and Institutions Code Section 4903(a)(4)]

(See also Welfare and Institutions Code Section 5328.06.) 

TYPES OF RECORDS AVAILABLE TO DRC

All of the following individual records must be made 
available to DRC:

1. Information and records prepared or received in the 
course of providing intake, assessment, evaluation, 
education, training, or other supportive services, 
including, but not limited to, medical records, financial 
records, monitoring reports, or other reports, prepared 
or received by a member of the staff of a facility, 
program, or service that is providing care, treatment, 
or services.

2. Reports prepared by an agency charged with 
investigating reports of incidents of abuse, neglect, 
injury, or death occurring at the program, facility, or 
service while the individual with a disability is under the 
care of a member of the staff of a program, facility, or 
service, or by or for a program, facility, or service, that 
describe any or all of the following:

a. Abuse, neglect, injury, or death.

b. The steps taken to investigate the incidents.

c. Reports and records, including, but not limited 
to, personnel records prepared or maintained by 
the facility in connection with reports of incidents, 
subject to the following:

• If a state statute specifies procedures with re-
spect to personnel records, DRC must follow 
those procedures.

• Personnel records are protected from disclosure 
in compliance with the state constitutional right 
of privacy. The custodian of personnel records 
has a right and a duty to resist attempts to allow 
the unauthorized disclosure of personnel re-
cords, and may not waive the privacy rights that 
are guaranteed pursuant to the state constitu-
tional right to privacy.

d. Supporting information that was relied upon in 
creating a report including, but not limited to, all 
information and records that document interviews 
with persons who were interviewed, physical and 

documentary evidence that was reviewed, or 
related investigative findings.

3. Discharge planning records.

This information must be provided, whether written 
or in another medium, and whether draft or final. This 
information may include, but is not limited to, handwritten 
notes, electronic files, photographs, videotapes, audiotapes 
or records.

[Welfare and Institutions Code Section 4903(b) and (c)] 

Information About Abuse or Neglect Investigations

A facility must make the following available to DRC when 
investigating instances of abuse or neglect:

1. Information in reports prepared by individuals and 
entities performing certification or licensure reviews, or 
by professional accreditation organizations, as well as 
related assessments prepared for a program, facility, 
or service by its staff, contractors, or related entities. 
However, information subject to any other provision 
of state law protecting records produced by medical 
care evaluation or peer review committees need not 
be disclosed. (See “Limitations Upon DRC Access,” 
page 16.13.)

2. Information in professional, performance, building, or 
other safety standards, or demographic and statistical 
information, relating to the facility.

This information must be provided, whether written 
or in another medium, and whether draft or final. This 
information may include, but is not limited to, handwritten 
notes, electronic files, photographs, videotapes, audiotapes 
or records.

[Welfare and Institutions Code Section 4903(c)]

Documents Prepared by State Agencies

DRC must be given access to the following documents:

1. Unredacted facility evaluation or complaint 
investigation report forms of the State Department of 
Social Services. 

2. Unredacted citation, licensing or survey reports, plans 
of correction, or statements of deficiency of the State 
Department of Public Health, prepared by authorized 
licensing personnel or authorized representatives of 
those departments who are licensed or registered 
health personnel.

[Welfare and Institutions Code Sections 4903(h) and 
5328.15(a)]. It should be noted that plans of correction 
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are not prepared by authorized licensing personnel or 
authorized representatives of the state. (See also Welfare 
and Institutions Code Section 5328.15(c).)

Psychotherapy Notes

Psychotherapy notes may be disclosed to DRC 
without a patient authorization to the extent required 
by law. If information is disclosed to DRC pursuant to 
an authorization from the patient or the patient’s legal 
representative, a separate authorization form is required for 
the disclosure of the psychotherapy notes.

LIMITATIONS UPON DRC ACCESS

Under state law, DRC has no right to access records 
protected from discovery as specified in Evidence Code 
Sections 1157 and 1157.6, or records protected from 
disclosure by the physician-patient privilege or the 
psychotherapist-patient privilege. [Welfare and Institutions 
Code Section 4903(d)] However, federal judicial decisions 
have created some doubt about this legal issue. Legal 
counsel should be consulted if such records are requested.

DRC has no right to access records that qualify as “patient 
safety work product” as defined in the Patient Safety and 
Quality Improvement Act of 2005 (see chapter 19).

TIMELINES FOR COMPLIANCE

DRC must be given access to medical records and other 
records that are relevant to conducting an investigation 
not later than three business days after DRC makes a 
written request.

However, if DRC determines there is probable cause 
to believe that the health or safety of the individual is in 
serious and immediate jeopardy, or in a case of death of an 
individual with a disability, DRC must be given immediate 
access to the records, not later than 24 hours after DRC 
makes a request. No consent from another party is 
required. [Welfare and Institutions Code Section 4903(e)]

PROHIBITIONS ON REDISCLOSURE OF INFORMATION 
BY DRC

Confidential information kept or obtained by DRC remains 
confidential and may not be subject to disclosure by DRC. 
However, DRC may do the following:

1. Share the information with the individual client who is 
the subject of the record, report or other document, or 
with his or her legally authorized representative, subject 
to any limitation on disclosure to recipients of mental 
health services under federal law. Federal law contains 
a provision authorizing the mental health professional 

responsible for the patient to provide the advocacy 
agency a written determination that disclosure of the 
information to the patient would be detrimental to the 
patient’s health. The advocacy agency may obtain 
a second opinion and rely on it instead. [42 U.S.C. 
Section 10806]

2. Issue a public report of the results of an investigation 
that maintains the confidentiality of individual 
service recipients.

3. Report the results of an investigation to responsible 
investigative or enforcement agencies if an 
investigation reveals information about the facility, its 
staff, or employees warranting possible sanctions or 
corrective action. This information may be reported 
to agencies that are responsible for facility licensing 
or accreditation, employee discipline, employee 
licensing or certification suspension or revocation, or 
criminal prosecution.

4. Pursue alternative remedies, including the initiation of 
legal action.

5. Report suspected elder or dependent adult abuse. 

[Welfare and Institutions Code Section 4903(f)]

B. County Patients’ Rights Advocates

In general, the law states that each county behavioral 
health director must appoint, or contract for the services of, 
a county patients’ rights advocate to undertake the duties 
described below.

For the purposes of the following discussion, the term 
“advocate” refers to a “county patients’ rights advocate.”

The provisions regarding the county patients’ rights 
advocate program apply to licensed health and community 
care facilities and may apply to state hospitals.

DUTIES OF COUNTY PATIENTS’ RIGHTS ADVOCATES

The advocates’ duties include, but are not limited to, 
the following:

1. To receive and investigate complaints from or about 
recipients of mental health services who reside in 
licensed health or community care facilities involving 
abuse, unreasonable denial or punitive withholding of 
the rights guaranteed by Welfare and Institutions Code 
Section 5000 et seq. (including the Lanterman-Petris- 
Short Act and the Short-Doyle Act).

2. To monitor mental health facilities, services, and 
programs for compliance with patients’ rights laws.
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3. To train and educate mental health providers about 
mental health law and patients’ rights.

4. To assure that recipients of mental health services 
in licensed health and community care facilities are 
notified of their rights.

5. To exchange information and cooperate with the 
patients’ rights program.

[Welfare and Institutions Code Section 5520]

AUTHORITY OF COUNTY PATIENTS’ RIGHTS 
ADVOCATE

An advocate’s rights of access to a patient or records differ 
depending upon whether the advocate is acting on behalf 
of a client or pursuant to the advocate’s duties to monitor 
patients’ rights compliance or to conduct an investigation 
(see “Access to Persons and Facilities,” page 16.15 
and “Access to Records and Information,” page 16.15). 
This portion of the manual describes the advocate’s 
access rights.

AGREEMENT FOR ADVOCACY SERVICES FOR CLIENT

An advocate may enter into an agreement with a client 
to provide advocacy services, which include “activities 
undertaken on behalf of persons who are receiving or have 
received mental health services to protect their rights or 
to secure or upgrade treatment or other services to which 
they are entitled” [Welfare and Institutions Code Section 
5500(a)].

“Mental health client” or “client” is defined as: 

a person who is receiving or has received services from 
a mental health facility, service, or program and who has 
personally or through a guardian ad litem, entered into 
an agreement with a county patients’ rights advocate for 
the provision of advocacy services 

[Welfare and Institutions Code Section 5500(b)].

Agreement Requirements 

Generally, the client must be competent to enter into a 
binding agreement. The law states that a recipient of 
mental health services is presumed competent for the 
purpose of entering into an agreement with an advocate 
for advocacy services unless the recipient is found by 
a superior court to be incompetent to enter into an 
agreement with an advocate and a guardian ad litem is 
appointed for this purpose [Welfare and Institutions Code 
Section 5523(a)]. This is true even if the patient has had a 
guardian or conservator appointed.

The mental health client or guardian ad litem must 
knowingly and voluntarily enter into the agreement with the 
advocate. [Welfare and Institutions Code Section 5523(c)]

The agreement must be in a language and modality that the 
client understands. [Welfare and Institutions Code Section 
5523(c)] 

The agreement may be revoked at any time by the person 
who entered into the agreement (i.e., the client or the 
guardian ad litem) either in writing or by an oral declaration 
to the advocate. [Welfare and Institutions Code Section 
5523(c)]

The law does not expressly require the advocate to 
inform the mental health facility or professional when an 
agreement for advocacy services is either reached or 
revoked. However, it is important for health providers to 
know whether such an agreement has been entered into 
or revoked, as it affects the advocate’s rights of access 
to the patient and the patient’s records, and in effect 
authorizes the advocate to interview all persons who care 
for the patient.

INVESTIGATION BASED UPON PROBABLE CAUSE

An advocate may conduct an investigation if there is 
probable cause to believe that the rights of a past or 
present recipient of mental health services have been or 
may be violated [Welfare and Institutions Code Section 
5522].

Investigations that concern violations of a past recipient’s 
rights are limited to cases that involve discrimination, 
indicate the need for education or training, or have a direct 
bearing on violations of the rights of a current recipient 
[Welfare and Institutions Code Section 5523(f)]. Any such 
investigation of a past patient’s rights are in addition to 
routine monitoring functions of the advocate. 

Welfare and Institutions Code Section 5326.1 requires that 
a county-designated facility file quarterly reports with the 
director of DHCS showing the number of patients whose 
rights were denied and the right(s) which were denied. An 
advocate may access, without patient authorization, the 
treatment records of patients reported under Section 
5326.1 if those records are pertinent to the investigation 
concerning the denial of rights [Welfare and Institutions 
Code Section 5328(a)(13)]. This provision does not permit 
the advocate to see records of other patients. The records 
may be inspected by the advocate even after the patient’s 
discharge from the facility. [62 Ops.Cal.Atty.Gen.57, 59 
(1979)]
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ACCESS TO PERSONS AND FACILITIES

An advocate may distribute educational materials and hold 
discussions in groups and with individual patients in order 
to notify patients and others of the availability of advocacy 
services and to give information about patient rights.

When the advocate seeks access in order to investigate 
or resolve a specific complaint or to monitor compliance 
with patients’ rights laws, the advocate must be permitted 
access to all recipients of mental health services in any 
mental health facility, program, or service at all times as 
necessary. 

For other advocacy purposes, the advocate must be 
permitted access to mental health facilities, programs, 
services, and recipients of services, but only during usual 
working hours and visiting hours. [Welfare and Institutions 
Code Section 5530(a)]

Upon request, the mental health facility must provide, when 
available, reasonable space for the county advocate to 
interview clients in privacy [Welfare and Institutions Code 
Section 5530(c)]. It is generally advisable to provide space 
when an advocate requests privacy to interview patients 
who are not clients, as well.

LIMITATIONS ON ACCESS TO PATIENTS

Patients Who Have Not Requested Advocacy Services 

The law imposes certain requirements on an advocate 
investigating a case involving a recipient of mental 
health services who is not a client. In such a case, the 
advocate must:

1. Notify the treating professional who is responsible for 
the care of a recipient of services whom the advocate 
wishes to interview;

2. Notify the facility, service, or program administrator of 
the intention to conduct the interview; and

3. Consult the treating professional whenever he or she is 
reasonably available for consultation to determine the 
appropriate time to conduct the interview. 

[Welfare and Institutions Code Section 5523(b)]

Patient’s Right to Refuse Access

Each patient has a right to privacy which includes the right 
to terminate a visit by an advocate, and the right to refuse 
to see a patient advocate [Welfare and Institutions Code 
Section 5530(d)].

Persons Rendering Services to the Advocate’s Client 

An advocate has the right to interview all persons who 
provide diagnostic or treatment services to the advocate’s 
client [Welfare and Institutions Code Section 5530(b)]. 

ACCESS TO RECORDS AND INFORMATION

Under LPS, information must be disclosed to county 
patients’ rights advocates when the patient or guardian 
ad litem has knowingly and voluntarily authorized the 
disclosure [Welfare and Institutions Code Section 5328(a)
(13); 45 C.F.R. Section 164.512(a)(1)]. In addition, 
the records must be disclosed when an advocate is 
investigating the denial of a patient’s right(s). The details of 
these LPS provisions are described below.

HIPAA also allows these disclosures. Under HIPAA, a 
covered entity may use or disclose PHI with a valid 
authorization, or to the extent that the use or disclosure 
is required by law [45 C.F.R. Section 164.502(g)(2)]. A 
separate authorization is required for psychotherapy notes 
if access is pursuant to an authorization; psychotherapy 
notes may be disclosed to the extent required by law if 
access is pursuant to a valid investigation of a denial of a 
patient’s right(s).

Confidential Client Information and Records

The advocate must obtain authorization from the client 
to have access to, copy, or use confidential records 
and information about the client. The law imposes the 
following requirements:

1. The client or guardian ad litem must specifically 
authorize the advocate to have access to, copy, or 
otherwise use confidential records or information about 
the client. 

2. The authorization must be given knowingly and 
voluntarily and must be in writing. 

3. The client or guardian ad litem who has entered 
into the advocate client agreement may revoke the 
authorization at any time, either in writing or by oral 
declaration to the advocate. [Welfare and Institutions 
Code Section 5541(a)] 

4. Before confidential patient information is released to 
an advocate, the mental health facility should obtain 
a copy of the written authorization and place it in the 
patient’s medical record. 

If the client provides authorization, an advocate may 
discuss information contained in the client’s records with 
the client to the extent necessary for effective advocacy. 
However, information provided in confidence by members 
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of a client’s family may be removed from the record before 
it is given to the advocate. It is recommended that the 
patient’s physician determine whether such information 
should be removed. [Welfare and Institutions Code Section 
5543(a)]

Any written client information obtained by a county patients’ 
rights advocate may be used and disseminated in court or 
administrative proceedings, and to public agencies or their 
authorized officials. However, the information may be used 
or disseminated only to the extent required in the provision 
of advocacy services and to the extent authorized by the 
client [Welfare and Institutions Code Section 5544].

Patient Records in Investigation

An advocate may access, without patient authorization, 
the treatment records of patients reported under Section 
5326.1 (a patient whose rights have been denied) if those 
records are pertinent to the investigation about the denial of 
rights. This provision does not permit the advocate to see 
records of other patients. The records may be inspected 
by the advocate even after the patient’s discharge from 
the facility. [Welfare and Institutions Code Section 5326.1; 
62 Ops.Cal.Atty.Gen.57, 59 (1979)]

Records of Mental Health Facilities and Programs

An advocate has the right to inspect and/or copy records or 
other materials not subject to confidentiality under Welfare 
and Institutions Code Section 5328, HIPAA, or other 
provisions of law. This right applies to records possessed 
by a mental health program, service, or facility; or city, 
county, or state agency that relate to an investigation on 
behalf of a client or that indicate compliance or lack of 
compliance with laws governing patients’ rights. These 
records include, but are not limited to, reports on the use 
of restraints or seclusion, and autopsy reports [Welfare and 
Institutions Code Section 5542]. However, these reports 
must not be patient-identifiable or they are subject to 
confidentiality laws.

2003 Memo from Protection & Advocacy, Inc.

In August, 2003, a lawyer working for Protection & 
Advocacy, Inc. (the predecessor company to Disability 
Rights California) distributed a memo to county patients’ 
rights advocates about the advocates’ authority to access 
patient health information. The overall point of the memo 
was to reassure interested parties in 2003 that the (then) 
brand-new HIPAA law did not change advocates’ authority 
under state law to access patient records. This conclusion 
is correct. 

However, the memo did not correctly interpret the 
advocates’ authority under state law to access patient 
records. 

The gist of the memo is on the bottom of page 6 of the 
memo. It correctly states that:

1. County patients’ rights advocates may have access to 
the facility at all times necessary to investigate specific 
complaints. 

2. County patients’ rights advocates may interview staff.

3. County patients’ rights advocates may access 
records if:

a. They have client authorization;

b. The records aren’t confidential (which would not 
include patient medical records) and they relate 
to an investigation on behalf of a client, or they 
indicate compliance/noncompliance with patients’ 
rights laws; or

c. The record relates to a denial of patients’ rights 
that the facility reported to the local behavioral 
health director.

County patients’ rights advocates are not entitled to 
review any medical records they want. The California 
Legislature has evidenced its intent to protect the privacy 
of patient records — it has shown this by its wording of 
various statutes:

1. Welfare and Institutions Code Section 5328(a)(13)) 
states that, “[Disclosure may be made] To county 
patients’ rights advocates who have been given 
knowing voluntary authorization by a client or a 
guardian ad litem. The client or guardian ad litem, 
whoever entered into the agreement, may revoke the 
authorization at any time, either in writing or by oral 
declaration to an approved advocate.” If the California 
Legislature wanted county patients’ rights advocates 
to have access to all patients’ records, it could easily 
have said so. It did not.

2. Welfare and Institutions Code Section states that, 
“Individual patients shall have a right to privacy which 
shall include the right to terminate any visit by [patients’ 
rights advocates] and the right to refuse to see any 
patient advocate.”

3. Welfare and Institutions Code Section 5540 states 
that, “Except as otherwise provided in this chapter 
or in other provisions of law, information about and 
records of recipients of mental health services shall 
be confidential in accordance with the provisions of 
Section 5328.”

4. Welfare and Institutions Code Section 5541 states that 
a specific client authorization is required for a county 
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patients’ rights advocate to have access to confidential 
records of the client.

5. Welfare and Institutions Code Section 5542 states 
that county patients’ rights advocates have the right to 
inspect any nonconfidential information.

6. Welfare and Institutions Code Section 5545 states 
that, “Nothing in this chapter [Chapter 6.2] shall be 
construed to limit access to recipients of mental 
health services in any mental health facility, program, 
or service or to information or records of recipients of 
mental health services for the purposes of subdivision 
(b) of Section 5520 or when otherwise authorized 
by law to county patients’ rights advocates or other 
individuals who are not county patients’ rights 
advocates.” This law does not expand any entities’ 
authority to access patient records. It merely states 
that it does not limit other authority. Note that the 
main patient privacy protection statute, Welfare and 
Institutions Code Section 5328, is in chapter 2. That is 
the primary statute limiting patients’ rights advocates’ 
authority to access records of mental health patients 
who are not their clients and who have not been the 
subject of a rights denied by the facility.

The portion of the memo that relates to the facility 
directory is a correct statement of the Confidentiality of 
Medical Information Act, but that Act does not apply to 
patients in an acute psychiatric hospital or the psychiatric 
unit of a general acute care hospital. Instead, the 
Lanterman-Petris-Short Act applies. No information may be 
disclosed about these patients.

Costs Charged to the Advocate 

Costs of copying or making records available must be 
borne by the advocate [Welfare and Institutions Code 
Section 5546]. Charges may include:

1. Actual costs of copying the records or other 
material; and

2. Additional reasonable clerical costs incurred in locating 
and making the records and materials available. These 
costs must be based on a computation of the time 
spent locating and making the records available 
multiplied by the employee’s hourly wage.

The law does not address when payment must be made. It 
is recommended that payment be received before copies 
are released.

C. Retaliation and Discrimination Prohibited

It is illegal to discriminate or retaliate in any manner against 
a patient or employee for initiating or participating in an 
advocacy proceeding. If a facility attempts to expel a 
patient or engages in any discriminatory treatment of a 
patient who submits a complaint to a county patients’ 
rights advocate (or upon whose behalf a complaint is 
submitted) within 120 days of the filing of the complaint, 
then a rebuttable presumption is raised that the facility 
took the action in retaliation for the filing of the complaint. 
[Welfare and Institutions Code Section 5550(c)]

D. Penalties

A person or facility is subject to a civil fine of between 
$100 and $1,000, as determined by a court for knowingly 
obstructing an advocate in the performance of his or her 
duties as authorized by law including, but not limited to, 
interference with access to: 

1. Clients or potential clients; 

2. Records of clients or potential clients, whether financial, 
medical, or otherwise; 

3. Other information, materials, or records; or 

4. Anything which otherwise violates the statutory 
provisions regarding the county patients’ 
rights advocates.

[Welfare and Institutions Code Section 5550(b) and (e)]

In addition, a person aggrieved by a violation of the statute 
may pursue any other available legal remedies [Welfare and 
Institutions Code Section 5523(e)].

E. Immunity From Liability

A person who files a complaint, provides information to an 
advocate pursuant to the law, or participates in a judicial 
proceeding resulting therefrom is presumed to be acting 
in good faith and, unless the presumption is rebutted, 
is immune from civil, criminal, or administrative penalty 
[Welfare and Institutions Code Section 5550(a)].
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VIII. POTENTIALLY DANGEROUS PATIENTS: DUTY 
TO WARN POTENTIAL VICTIMS AND NOTIFY 
LAW ENFORCEMENT

A. Duty to Warn Potential Victims

The California Supreme Court held in Tarasoff v. Regents 
of the University of California, 17 Cal.3d 425 (1976), that 
a psychotherapist has a duty to warn, or take other 
appropriate action to protect, the foreseeable victim or 
victims of a patient’s violent tendencies, if:

1. A psychotherapist-patient relationship exists,

2. The psychotherapist knows or should know that the 
patient is dangerous, and

3. There is a foreseeable victim or victims of the patient’s 
violent tendencies. 

According to the court, when a therapist determines 
(or pursuant to the standards of the profession should 
determine) that a patient presents a serious danger of 
violence to another, the therapist has a duty to use 
reasonable care to protect the intended victim against the 
danger. Depending on the nature of the case, the discharge 
of this duty may require the therapist to take one or more 
steps, including warning the intended victim or others likely 
to apprise the victim of the danger, notifying the police, or 
taking other steps that may be reasonably necessary under 
the circumstances. After the court’s decision, the California 
legislature enacted an immunity statute under which, if a 
warning is required, the psychotherapist must at least notify 
both the potential victim(s) and law enforcement.

In carrying out this duty, the psychotherapist may need 
to release confidential patient information. The court held 
that in these situations, the justification for protecting 
the patient’s confidentiality (e.g., to encourage patients 
to seek treatment and fully disclose information to their 
psychotherapist) is outweighed by the need to warn 
potential victims so that they can protect themselves. In 
addition, the Confidentiality of Medical Information Act and 
Welfare and Institutions Code Section 5328(a)(18) allow the 
release of confidential information when a psychotherapist 
believes that a patient presents a serious danger of 
violence to a reasonably foreseeable victim or victims. 
Also, the psychotherapist-patient privilege does not apply 
if the psychotherapist has reasonable cause to believe 
that the patient is in such mental or emotional condition 
as to be dangerous to himself or to the person or property 
of another, and that disclosure of the communication is 
necessary to prevent the threatened danger (see Evidence 
Code Section 1024). The HIPAA privacy regulations also 
permit these disclosures [45 C.F.R. Section 164.512(j)(l)(i)].

B. Duty to Notify Law Enforcement Agency

A licensed psychotherapist is required to report, within 
24 hours, to a local law enforcement agency the identity 
of a person who has communicated to the licensed 
psychotherapist a serious threat of physical violence 
against a reasonably identifiable victim or victims. 
A “licensed psychotherapist,” for purposes of this 
requirement, is defined in Evidence Code Section 1010, 
subdivisions (a) to (e), as a person who is, or is reasonably 
believed by the patient to be:

1. A person authorized to practice medicine in any state 
or nation who devotes, or is reasonably believed by 
the patient to devote, a substantial portion of his or her 
time to the practice of psychiatry.

2. A licensed psychologist.

3. A licensed clinical social worker, when he or 
she is engaged in applied psychotherapy of a 
nonmedical nature.

4. A credentialed school psychologist.

5. A licensed marriage and family therapist.

[Welfare and Institutions Code Sections 8100(b)(1) and 
8105(c)]

Note that the definition of “psychotherapist” for the 
purposes of this requirement is narrower than the 
definition of “psychotherapist” under the immunity statute 
discussed below.

The report to law enforcement should be made by 
telephone and be followed by a written letter documenting 
the telephone report. A copy of the letter should be 
retained by the hospital. The psychotherapist may also 
need to warn potential victims, as described above. (See 
also 45 C.F.R. Section 164.512(j)(l)(i).)

C. Immunity From Liability

IMMUNITY FOR PSYCHOTHERAPISTS 

Civil Code Section 43.92 provides immunity to 
psychotherapists for failure to protect from a patient’s 
violent behavior except if the patient has communicated to 
the psychotherapist a serious threat of physical violence 
against persons. That statute describes a duty to warn and 
protect as well as how that duty might be met.

NOTE: Effective Jan. 1, 2014, the California legislature 
changed the name of the “duty to warn and protect” to 
the “duty to protect” in this law. However, the law explicitly 
stated that changing the name shall not be “construed to 
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be a substantive change, and any duty of a psychotherapist 
shall not be modified as a result of changing the wording in 
this section.” The law also stated that “it is the intent of the 
Legislature that a court interpret this section ... in a manner 
consistent with the interpretation of this section as it read 
prior to Jan. 1, 2013.” [Civil Code Section 43.92(c) and(d)]

Duty to Warn and Protect

Unless the patient has communicated to the 
psychotherapist a serious threat of physical violence 
against a reasonably identifiable victim or victims, a 
psychotherapist (as defined in Evidence Code Section 
1010 below) is not liable for: 

1. Failing to protect from a patient’s threatened violent 
behavior, or 

2. Failing to protect from a patient’s violent behavior.

NOTE: A 2004 decision by the California Court of Appeal 
expands the duty to warn under the law described in 
this part of the manual. In Ewing v. Goldstein, 120 Cal.
App.4th 807 (2d Dist. 2004), the Court of Appeal ruled that 
under Civil Code Section 43.92, a psychotherapist has a 
duty to warn of a patient’s threat even if the patient never 
communicated the threat directly to the psychotherapist, 
as long as the patient’s threat was communicated to 
the psychotherapist by a member of the patient’s family. 
This ruling that a duty to warn may arise based on 
communications to the psychotherapist by someone other 
than the patient creates a duty to warn that exceeds the 
literal language of Section 43.92. Psychotherapists should 
consider what action they need to take in light of this 
decision and consider whether to consult with their legal 
counsel. Providers should review any documents (including 
policies or forms) they use to inform patients about the 
limits of confidentiality.

Satisfying the Duty

If there is a duty to warn and protect under the limited 
circumstances specified above, the law states that the duty 
is discharged by the psychotherapist making reasonable 
efforts to communicate the threat to both the victim or 
victims and a law enforcement agency. A psychotherapist 
may also discharge the duty by taking other reasonable 
measures, depending on the circumstances of the situation. 
Placing the patient on an involuntary hold under Welfare 
and Institutions Code Section 5150 might be a reasonable 
measure also.

Definition of Psychotherapist

“Psychotherapist” is defined for purposes of this law in 
Evidence Code Section 1010, subdivisions (a) to (p), to 

mean a person who is, or is reasonably believed by the 
patient to be:

1. A person authorized to practice medicine in any state 
or nation who devotes, or is reasonably believed by 
the patient to devote, a substantial portion of his or her 
time to the practice of psychiatry.

2. A licensed psychologist.

3. A licensed clinical social worker, when he or she is 
engaged in applied psychotherapy of a nonmedical 
nature. 

4. A credentialed school psychologist.

5. A licensed marriage and family therapist.

6. A person registered as a psychological assistant who 
is under the supervision of a licensed psychologist or 
board certified psychiatrist as required by Business 
and Professions Code Section 2913, or a person 
registered as an associate marriage and family 
therapist who is under the supervision of a licensed 
marriage and family therapist, licensed clinical social 
worker, licensed psychologist, licensed professional 
clinical counselor, or licensed physician certified in 
psychiatry, as specified in Business and Professions 
Code Section 4980.44.

7. A person registered as an associate clinical social 
worker who is under supervision as specified in 
Business and Professions Code Section 4996.23.

8. A person registered with the Board of Psychology 
as a registered psychologist and who is under the 
supervision of a licensed psychologist or board 
certified psychiatrist.

9. A psychological intern as defined in Business and 
Professions Code Section 2911 who is under the 
supervision of a licensed psychologist or board 
certified psychiatrist.

10. A trainee, as defined in Business and Professions 
Code Section 4980.03(c), who is fulfilling his or her 
supervised practicum required by Business and 
Professions Code Section 4980.36(d) or 4980.37(c) 
and is supervised by a licensed psychologist, a board 
certified psychiatrist, licensed clinical social worker, a 
licensed marriage and family therapist, or a licensed 
professional clinical counselor.

11. A California licensed registered nurse who possesses 
a master’s degree in psychiatric-mental health nursing 
and is listed as a psychiatric-mental health nurse by 
the Board of Registered Nursing.
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12. An advanced practice registered nurse who is 
certified as a clinical nurse specialist pursuant to 
Business and Professions Code Section 2838 et 
seq. and who participates in expert clinical practice in 
psychiatric-mental health nursing.

13. A person providing outpatient mental health treatment 
or counseling services to minors as authorized by 
Family Code Section 6924. This includes psychiatrists, 
psychologists, social workers, and marriage and 
family therapists, as well as services provided by a 
governmental agency, an entity having a contract with 
a governmental agency to provide the services, a 
runaway house, or a crisis resolution center.

14. A person licensed as a professional clinical counselor 
under Business and Professions Code Section 
4999.10 et seq.

15. A person registered as an associate professional 
clinical counselor who is under the supervision of a 
licensed professional clinical counselor, a licensed 
marriage and family therapist, a licensed clinical social 
worker, a licensed psychologist, or a licensed physician 
and surgeon certified in psychiatry, as specified in 
Business and Professions Code Sections 4999.42 to 
4999.48.

16. A clinical counselor trainee, as defined in Business 
and Professions Code Section 4999.12(g), who is 
fulfilling his or her supervised practicum required by 
Business and Professions Code Section 4999.32(c)
(3) or 4999.33(c)(3), and is supervised by a licensed 
psychologist, a board certified psychiatrist, a licensed 
clinical social worker, a licensed marriage and family 
therapist, or a licensed professional clinical counselor.

IMMUNITY FOR PSYCHOTHERAPISTS AND OTHERS

As indicated in chapter 15, Welfare and Institutions 
Code Sections 5154, 5173, 5259.3, 5267 and 5270.50 
provide immunity to various persons involved in the 
treatment, evaluation and certification of involuntary mental 
health patients, including the professional in charge of a 
facility, the medical director and the psychiatrist directly 
responsible for the patient’s treatment, provided that 
certain conditions are met. This immunity may apply even 
where a psychiatrist fails to carry out his or her obligation 
under Tarasoff to warn or otherwise protect the foreseeable 
victim of an involuntary patient’s violent tendencies [Lowe 
v. County of San Diego, 183 Cal.App.3d 515 (1986), cert. 
den.; Karash v. San Diego, 480 U.S. 946 (1987)].

D. Documenting Decisions 

In order to carry out the duty to warn and to notify law 
enforcement, the psychotherapist must strike a careful 
balance between protecting the patient’s confidentiality and 
protecting the potential victim. Initially, the psychotherapist 
should gather relevant information about the patient, 
including the patient’s past treatment. The therapist’s 
decision about whether it is likely that the patient will carry 
out his or her threats, or that the patient presents a danger 
to another person, should be documented along with 
the information that led to the decision. This will provide 
important protection against claims that the therapist 
should not have released information to law enforcement 
and/or the potential victim (if a warning/notification is 
given) or that the therapist did not carry out his or her duty 
to warn the potential victim or notify law enforcement (if 
a warning/notification is not given). If a warning is given, 
the therapist should disclose only the information that is 
necessary to enable the potential victim to recognize the 
seriousness of the threat and take proper precautions to 
protect himself or herself. A general indication to a person 
that perhaps the person should avoid the patient may not 
be a sufficient warning. Also, depending upon the patient’s 
therapeutic condition and possible reaction, it may be 
advisable to inform the patient that the warning will be 
given. However, the law does not require that the patient be 
so informed.

Situations in which a psychotherapist may have a duty 
to warn a potential victim or notify law enforcement 
often involve difficult decisions, and hospitals 
and psychotherapists should seek legal advice in 
specific situations.

IX. PATIENTS PROHIBITED FROM POSSESSING 
FIREARMS OR OTHER DEADLY WEAPONS

State law prohibits certain psychiatric patients and former 
psychiatric patients from possessing or purchasing firearms 
and other deadly weapons. Allowing these persons to 
possess or purchase firearms or other deadly weapons 
is also illegal. In order to implement these laws, facilities 
that provide psychiatric treatment are required to make 
the reports discussed in C. “Reporting Requirements,” 
page 16.22. [Welfare and Institutions Code Sections 
8100-8108]
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A. Prohibition Against Possessing or Purchasing 
a Firearm or Other Deadly Weapon

The persons described in B. “Persons Subject to the 
Prohibition,” page 16.21, are not permitted to possess, 
control, purchase, receive, or attempt to purchase or 
receive, any firearm or other deadly weapon.

Besides firearms, “deadly weapon” includes certain types 
of ammunition, knives, explosives, clubs, and martial arts 
weapons (see Penal Code Section 16590). Facilities should 
consult their legal counsel if in doubt about whether a 
particular article comes within the definition of a deadly 
weapon. (See also Penal Code Sections 16430 and 
16520.)

A person who knowingly supplies, sells, gives or allows 
possession of a firearm by a person described below 
will be incarcerated in the state prison for two to four 
years. A person who knowingly supplies, sells, gives or 
allows possession of another deadly weapon by a person 
described below is subject to incarceration for one year or 
less and/or fine. 

If a person described below is found to have in his or 
her possession a firearm or other deadly weapon, the 
weapon must be confiscated by a law enforcement agency 
or peace officer [Welfare and Institutions Code Section 
8102(a)].

B. Persons Subject to the Prohibition 

The following persons are subject to the prohibition against 
possessing or purchasing a firearm or other deadly weapon 
for the time period specified:

1. A person taken into custody, assessed and admitted 
to a designated facility under Welfare and Institutions 
Code Sections 5150-5152 because that person is a 
danger to self or others (not gravely disabled). The 
prohibition is effective for five years from the date 
of discharge [Welfare and Institutions Code Section 
8103(f)]. 

2. A person certified for intensive treatment under Welfare 
and Institutions Code Sections 5250, 5260 or 5270.15. 
The prohibition is effective for five years from the date 
of discharge [Welfare and Institutions Code Section 
8103(g)].

3. A person undergoing inpatient treatment, whether on 
a voluntary or involuntary basis, who is a danger to 
self or others. The prohibition ends once the patient is 
discharged from the facility. [Welfare and Institutions 
Code Section 8100(a) and (d)] The attending health 
professional primarily responsible for the patient’s 

treatment should document the determination that 
the patient has a mental health disorder and probable 
cause exists to believe he or she is a danger to self 
or others. With respect to voluntary patients, “danger 
to self” means a voluntary patient who has made a 
serious threat of, or attempted, suicide with the use 
of a firearm or other deadly weapon [Welfare and 
Institutions Code Section 8100(f)].

4. A person who communicates to a licensed 
psychotherapist a serious threat of physical violence 
against a reasonably identifiable victim or victims, and 
the psychotherapist reports this threat to the local 
law enforcement agency. For purposes of this law, 

“psychotherapist” is defined in Evidence Code Section 
1010, subdivisions (a) through (e), inclusive, as a 
person who is, or is reasonably believed by the patient 
to be: 

a. A person authorized to practice medicine in any 
state or nation who devotes, or is reasonably 
believed by the patient to devote, a substantial 
portion of his or her time to the practice 
of psychiatry.

b. A licensed psychologist.

c. A licensed clinical social worker, when he or 
she is engaged in applied psychotherapy of a 
nonmedical nature.

d. A credentialed school psychologist.

e. A licensed marriage and family therapist.

The prohibition ends five years after the date of the 
report. [Welfare and Institutions Code Section 8100(b)]

5. A person who has been adjudicated by a court of any 
state to be a mentally disordered sex offender or a 
danger to others as a result of a mental disorder or 
mental illness. The prohibition is of indefinite duration. 
[Welfare and Institutions Code Section 8103(a)]

6. A person who has been found not guilty of certain 
crimes by reason of insanity, or mentally incompetent 
to stand trial. (Facilities should consult their legal 
counsel if in doubt about whether a particular crime 
falls within this law.) The prohibition is of indefinite 
duration. [Welfare and Institutions Code Section 
8103(b), (c) and (d)]

7. A person who has been placed under conservatorship 
by a court pursuant to Welfare and Institutions Code 
Section 5350 or the law of any other state because 
the person is gravely disabled as a result of a mental 
health disorder or impairment by chronic alcoholism, if 



CHA         Consent Manual 2019

16.22    © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

the court determined that possession of a firearm or 
other deadly weapon would present a danger to the 
patient or to others. The prohibition ends when the 
conservatorship ends. [Welfare and Institutions Code 
Section 8103(e)]

Some of the persons listed above may gain the right to 
possess or purchase a firearm by obtaining a court order 
to this effect. Facilities should consult their legal counsel if 
in doubt about whether a particular patient has the right to 
possess a firearm.

C. Reporting Requirements

Facilities must make reports to the California Department 
of Justice (DOJ), as described below. The law does not 
require facilities to notify patients that the reports described 
below have been made.

REPORTING TO CALIFORNIA DEPARTMENT OF 
JUSTICE

Initial Reporting

California law requires hospitals to report electronically to 
DOJ information DOJ deems necessary to identify those 
persons described in paragraphs 1., 2., 3. above. (Persons 
described in paragraphs 4.-7. are reported to DOJ by local 
law enforcement or by the courts.) The facility must report 
within 24 hours of admission. Information about online 
reporting may be obtained by calling the California DOJ at 
(916) 227-7550.

A copy of the completed online form should be printed and 
retained by the hospital. Facilities will be reimbursed by the 
California DOJ for submitting reports at a rate of 50 cents 
per report. Facilities must submit a quarterly invoice to DOJ.

Reporting at Time of Discharge

Facilities must report to DOJ the discharge of persons 
described in paragraph 1. or 2. of B. “Persons Subject to 
the Prohibition,” page 16.21. However, discharge reports 
are not to be made for persons who are discharged within 
31 days after admission [Welfare and Institutions Code 
Section 8103(h)].

REPORTING TO CONFISCATING LAW ENFORCEMENT 
AGENCY

If a patient was detained or apprehended for examination 
of his or her mental condition, or is a person described in 
B. “Persons Subject to the Prohibition,” page 16.21, and 
has had a weapon or weapons confiscated pursuant to 
Welfare and Institutions Code Section 8102, health facility 

personnel must notify the confiscating law enforcement 
agency upon release of the patient. “Notice to Law 
Enforcement Agency: Release of Person From Whom A 
Firearm or Other Deadly Weapon Was Confiscated” (CHA 
Form 13-4) can be used for this purpose. A copy of this 
form should be retained by the hospital. [Welfare and 
Institutions Code Section 8102(b)] 

D. Patient Notification Obligations

NOTICE TO PATIENT

Prior to, or concurrent with, the discharge of a person 
described in paragraph 1. or 2. of B. “Persons Subject 
to the Prohibition,” page 16.21, the facility must inform 
that person that he or she is prohibited from owning, 
possessing, controlling, receiving, or purchasing any 
firearm or other dangerous weapon for five years after 
discharge. The facility must also tell the patient that he or 
she may request a court hearing for an order permitting 
the patient to own, possess, control, receive, or purchase 
a firearm. The facility should have each such patient sign a 
form stating that he or she received this information. The 
California DOJ has developed a form for this purpose, 

“Patient Notification of Firearms Prohibition and Right to 
Hearing Form” (BOF 4009B). (This form may be ordered 
from the California DOJ at the phone number given above.) 
A copy of the signed form should be given to the patient; 
the original should be retained by the hospital. If the person 
requests a hearing at the time of discharge, the facility must 
forward the form to the superior court, unless the person 
states that he or she will submit the form. [Welfare and 
Institutions Code Section 8103]

PROCEDURE FOR RETURN OF WEAPON

If a patient was detained or apprehended for examination 
of his or her mental condition or was a person described 
in B. “Persons Subject to the Prohibition,” page 16.21, and 
had a weapon confiscated by a law enforcement agency, 
the hospital must notify the patient of the procedure for the 
return of the weapon. When the patient is released, the 
facility should have the patient sign a form stating that he 
or she received this information. A form for this purpose, 

“Notice to Patient: Procedure for Return of Confiscated 
Weapon(s)” (CHA Form 13-5), is included at the end of 
this manual. A copy of the signed form should be given to 
the patient; the original should be retained by the hospital 
[Welfare and Institutions Code Section 8102(b)]. 
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E. Confidentiality Considerations

State and federal health information privacy laws permit 
health facilities and practitioners to make reports that are 
required by law [45 C.F.R. Section 164.512(a); Civil Code 
Section 56.10(c)(14); see also 65 Ops. Cal. Atty. Gen. 345 
(1982)]. 

Reports submitted to the DOJ regarding patients described 
in paragraphs 1. and 2. under B. “Persons Subject to 
the Prohibition,” page 16.21, are confidential and may be 
used only for court proceedings and by DOJ to determine 
a patient’s eligibility to own, possess, control, receive, or 
purchase a firearm [Welfare and Institutions Code Section 
8103(f)(2)(A) and g(2)(A)]. Hospitals should retain copies of 
reports made, but should consider keeping them separate 
from the medical record or in a separate portion of the 
medical record to prevent routine copying and disclosure 
for purposes not related to the criminal justice system, and 
to prevent improper release to unauthorized persons.

F. Immunity From Liability

Mental health facilities and treating health professionals are 
immune from civil liability for making a report required or 
authorized in the law [Welfare and Institutions Code Section 
8108].

X. NOTIFYING LAW ENFORCEMENT OFFICERS 
OF PATIENT PRESENCE, RELEASE OR 
DISAPPEARANCE

As a general rule, a hospital may not disclose 
patient-identifiable information to law enforcement officers 
without the written authorization of the patient, unless a 
special exception to the law applies (see chapter 8). The 
law is especially strict when an officer requests information 
about a mental health patient whose records are subject 
to the LPS confidentiality provisions (see chapter 8 
for information about which patients are covered). For 
these patients, a hospital usually should not disclose 
even whether the person is or has been a patient (“we 
can neither confirm nor deny that this person is or has 
been a patient here”). However, LPS requires that limited 
information be disclosed to law enforcement officers in 
the situations described below. In each case, the hospital 
should disclose only the minimum information necessary to 
comply with the law.

A. “Holdable” Voluntary Patient

If a voluntary patient who is a danger to self/others or 
gravely disabled (that is, the patient meets the criteria 
for involuntary commitment for 72-hour treatment and 
evaluation) disappears from the hospital, the physician in 
charge of the patient or the professional person in charge 
of the facility or his or her designee may designate a 
governmental law enforcement agency or agencies to be 
notified. The whereabouts of the patient must be unknown, 
and the disclosure must be necessary for the protection 
of the patient or others. The hospital may also notify the 
patient’s relatives. The information disclosed should be the 
minimum necessary to assist in finding the patient. [Welfare 
and Institutions Code Section 5328.3(a); see also 45 C.F.R. 
Sections 164.508(a)(2)(ii) and 164.512(j)]

The following information must be documented in the 
patient’s medical record:

1. The date and circumstances under which the 
notification was made;

2. The names and relationships to the patient, if any, of 
persons or agencies to whom the notification was 
made; and

3. The specific information disclosed.

The law does not define the term “relatives” or specify 
which relatives may be notified. It would make sense to 
notify the relative(s) in the best position to find the patient 
and take steps to keep the patient and others safe.

[Welfare and Institutions Code Section 5328.6]

B. Involuntary Patient

LPS-designated hospitals, state hospitals, and Veterans’ 
Administration facilities must notify the law enforcement 
agency of the county or city in which the hospital is 
located when a patient listed in one of the following 
categories escapes:

1. A patient judicially committed.

2. A patient involuntarily detained under Welfare and 
Institutions Code Sections 5000 to 5550. (See chapter 
15 regarding involuntary detainment for mental health 
evaluation and treatment.)

3. A patient who has been placed in a facility by his or her 
conservator pursuant to Welfare and Institutions Code 
Section 5350.

The notification must be in writing and include: 

1. The name and physical description of the patient; 

2. The patient’s home address; 
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3. The degree of dangerousness of the patient, including 
specific information about the patient if he or she is 
deemed likely to cause harm to himself or herself or 
others; and

4. Any additional information that is necessary to 
apprehend and return the patient. 

The person in charge of the hospital or facility (or a 
designee) may notify the law enforcement agency 
by phone and follow up with written notification. The 
written notification must include the time and date of the 
telephonic notification, the person notified, and the person 
who made the notification. [Welfare and Institutions Code 
Section 7325; see also 45 C.F.R. Section 164.512(a) 
and (f)]

C. Involuntary Patient Under Criminal 
Investigation

A hospital must notify the county behavioral health 
director (or designee) and law enforcement agency upon 
the discharge of a patient after a peace officer initiated a 
72-hour hold and requested to be notified when the patient 
was released. The peace officer must have certified in 
writing at the time of detention that the facts would support 
the filing of a criminal complaint against the patient. The 
information disclosed must be limited to: 

1. The patient’s name and address; 

2. The date of admission for 72-hour evaluation and 
treatment; 

3. The date of certification for intensive treatment (if 
applicable); and 

4. The date of release.

Notification is required whether the hospital decides not to 
detain the patient at all, detains him or her for the full 72 
hours, or detains him or her for less than 72 hours.

(See “Notification of Release to County Behavioral Health 
Director and Peace Officer,” page 15.12, regarding patients 
brought to the facility for a 72-hour evaluation period. See 

“Notification of Release to County Behavioral Health Director 
and Peace Officer,” page 15.19, regarding patients receiving 
14-day intensive treatment.)

[Welfare and Institutions Code Sections 5152.1, 5250.1 
and 5328(a)(16); see also 45 C.F.R. Section 164.512(a) 
and (f)]

D. Dangerous Felon

A hospital must report to the California Department of 
Justice movement and identification information about a 
patient committed to the California Department of State 
Hospitals, a state hospital, or any other public or private 
mental health facility approved by the county behavioral 
health director for observation or for an indeterminate 
period as a mentally disordered sex offender, a sexually 
violent predator, a person committed pursuant to Penal 
Code Sections 1026 (not guilty by reason of insanity) or 
1370 (mentally incompetent to stand trial), or Welfare and 
Institutions Code Section 5300 (imminently dangerous). 
The information that may be disclosed is limited to:

1. Patient’s name and address;

2. Fingerprints; 

3. Dates of admission and discharge; 

4. Date of escape or return from escape; 

5. Date of any home leave, parole, or leave of 
absence; and 

6. The county in which the person will reside upon release, 
if known.

[Welfare and Institutions Code Section 5328.2; see also 
45 C.F.R. Section 164.512(a) and (f)(1)(i)]

E. Criminal Defendant Determined to Be Mentally 
Incompetent to Stand Trial

A hospital must report the disappearance or transfer 
between state hospitals of a patient who is a criminal 
defendant who was committed following a determination 
of incompetency to stand trial with respect to a pending 
felony charge involving death, great bodily harm, or a 
serious threat to the physical well-being of another person 
[Welfare and Institutions Code Section 5008(h)(1)(B); Penal 
Code Section 1370].

Notice of the disappearance or transfer must be made to:

1. The court initially ordering the patient’s commitment; 

2. The district attorney for the county that ordered the 
commitment; and 

3. Governmental law enforcement agencies designated 
by the physician in charge of the patient or the person 
in charge of the facility. 

This notice must be made within 24 hours of the patient’s 
disappearance or transfer.

[Welfare and Institutions Code Section 5328.3(b)(1); see 
also 45 C.F.R. Section 164.512(a) and (f)]
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The following information must be documented in the 
patient’s medical record:

1. The date and circumstances under which the report 
was made;

2. The names and relationships to the patient, if any, 
of persons or agencies to whom the report was 
made; and

3. The specific information disclosed.

[Welfare and Institutions Code Section 5328.6]

F. Law Enforcement Officer With A Warrant

A facility must advise a law enforcement officer who 
personally lodges a warrant of arrest or an abstract of such 
a warrant showing that the person sought is wanted for a 
serious felony (as defined in Penal Code Section 1192.7) 
or a violent felony (as defined in Penal Code Section 667.5), 
whether the person named in the arrest warrant is currently 
in the facility. The information to be disclosed is limited to 
whether or not the person named in the warrant is in the 
facility. 

An officer may not enter the facility to arrest the person 
without obtaining a valid search warrant or the permission 
of the facility.

For purposes of this law, “facility” means:

1. A state hospital as defined in Welfare and Institutions 
Code Section 4001; 

2. A general acute care hospital as defined in Health and 
Safety Code Section 1250(a), solely with regard to 
information pertaining to a person with mental illness 
subject to LPS;

3. An acute psychiatric hospital as defined in Health and 
Safety Code Section 1250(b); 

4. A psychiatric health facility as defined in Health and 
Safety Code Section 1250.2; 

5. A mental health rehabilitation center as defined in 
Welfare and Institutions Code Section 5675; and 

6. A skilled nursing facility with a special treatment 
program for individuals with mental illness, as 
described in Title 22, California Code of Regulations, 
Sections 51335 and 72445-72475.

[Welfare and Institutions Code Section 5328(a)(20); see also 
45 C.F.R. Section 164.512(a) and (f)]

G. Patient Had Weapon Confiscated

A hospital must report the release of a patient who had a 
weapon confiscated to the confiscating law enforcement 
agency. (See “Reporting to Confiscating Law Enforcement 
Agency,” page 16.22.)

XI. PSYCHIATRIC ADVANCE DIRECTIVES

See T. “Psychiatric Advance Directives,” page 3.15, for 
more information about psychiatric advance directives.

XII. SEXUAL ACTIVITY BETWEEN PATIENT AND 
PROVIDER

A. Sexual Activity Between Involuntarily Confined 
Patient and Hospital Employee is a Crime

Penal Code Section 289.6 prohibits an employee, officer or 
agent of a health facility that contracts with a public entity 
(including the state or federal government) from engaging 
in sexual activity with an adult who has been involuntarily 
confined, even if that adult purportedly “consents” to the 
sexual activity. Health facilities included in this law are: 

1. An acute psychiatric hospital as defined in Health and 
Safety Code Section 1250(b).

2. An intermediate care facility/developmentally disabled 
habilitative as defined in Health and Safety Code 
Section 1250(e).

3. An intermediate care facility/developmentally disabled 
as defined in Health and Safety Code Section 1250(g).

4. An intermediate care facility/developmentally 
disabled — nursing as defined in Health and Safety 
Code Section 1250(h).

5. A congregate living health facility — persons who are 
catastrophically and severely disabled –– as defined in 
Health and Safety Code Section 1250(i)(2)(C).

6. A correctional treatment center as defined in Health 
and Safety Code Section 1250(j).

“Sexual activity” means sexual intercourse, sodomy, oral 
copulation, or penetration, however slight, of the genital 
or anal openings of another person by a foreign object, 
substance, instrument, or device, for the purpose of sexual 
arousal, gratification, or abuse.

The first violation of this law constitutes a misdemeanor. A 
subsequent violation constitutes a felony.
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B. Unprofessional Conduct

The commission of any act of sexual relations, abuse, 
or misconduct with a patient or client constitutes 
unprofessional conduct and grounds for disciplinary 
action for any person licensed under the healing arts 
licensure provisions of the Business and Professions 
Code. This includes doctors, nurses, pharmacists, dentists, 
psychologists, physical therapists, dietitians, clinical 
laboratory technologists, speech-language pathologists, 
etc. This activity may also be a crime, punishable by a fine 
or imprisonment or both.

This law does not apply to consensual sexual contact 
between a licensee and his or her spouse (or other person 
in an equivalent domestic relationship) when the licensee 
provides medical treatment other than psychotherapeutic 
treatment to the spouse or other person. [Business and 
Professions Code Sections 726 and 729]

C. Patient Alleges Prior Psychotherapist Sexual 
Activity

If a psychotherapist or employer of a psychotherapist 
becomes aware through a client that the client has alleged 
sexual intercourse, sexual behavior or sexual contact 
with a previous psychotherapist during the course of a 
prior treatment, the psychotherapist or employer must 
give the client a brochure about the patient’s rights 
and remedies [Business and Professions Code Section 
728]. The California Department of Consumer Affairs has 
published a booklet, “Professional Therapy Never Includes 
Sex,” for psychotherapists to use to fulfill this requirement. 
The booklet is available in English and Spanish at www.
mbc.ca.gov/publications. To purchase copies in quantity, 
contact the Office of State Printing at (916) 445-5357.

In addition, the psychotherapist or employer must discuss 
the brochure with the client.

For purposes of this law, the following definitions apply.

“Psychotherapist” means;

1. A physician specializing in the practice of psychiatry or 
practicing psychotherapy, 

2. A psychologist, psychological assistant, or trainee 
under the supervision of a psychologist,

3. A marriage and family therapist, associate marriage 
and family therapist, or marriage and family 
therapist trainee,

4. A clinical social worker or associate clinical social 
worker, 

5. A licensed professional clinical counselor associate 
professional clinical counselor, or clinical counselor 
trainee (as specified in Business and Professions Code 
Section 4999.10 et seq.).

“Sexual behavior” means inappropriate contact or 
communication of a sexual nature, but does not include 
providing appropriate therapeutic interventions relating to 
sexual issues.

“Sexual contact” means the touching of an intimate part of 
another person.

Section 728 states that “intimate part” and “touching” 
have the same meanings as those terms are defined in 
subdivisions (g) and (e), respectively, of Section 243.4 of 
the Penal Code:

1. “Intimate part” means the sexual organ, anus, groin, 
or buttocks of any person, and the breast of a female 
[Penal Code Section 243.4(g)(1)].

2. Despite what Section 728 says, “touching” is not 
defined in Penal Code Section 243.4. However, 

“touches” is defined to mean physical contact with 
another person, whether accomplished directly, 
through the clothing of the person committing the 
offense, or through the clothing of the victim [Penal 
Code Section 243.4(e)(2)].

“The course of a prior treatment” means the period of 
time during which a client first commences treatment 
for services that a psychotherapist is authorized to 
provide under his or her scope of practice, or that the 
psychotherapist represents to the client as being within his 
or her scope of practice, until the psychotherapist-client 
relationship is terminated.

http://www.mbc.ca.gov/publications
http://www.mbc.ca.gov/publications
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I. REPORTS REQUIRED BY LAW

A. Scope of Chapter

Hospitals and other health care providers are required by 
law to make certain reports. This chapter addresses the 
laws that require reporting of assault and abuse, including 
injuries by deadly weapon, rape, child abuse, elder abuse, 
dependent adult abuse and injuries/conditions resulting 
from abuse or neglect found in a patient received from 
a health facility, such as a skilled nursing or community 
care facility. In addition, a number of other reporting 
requirements are discussed in other chapters of this 
manual. A complete list is found at the very beginning of 
this manual.

NOTE: This manual does not address required reporting of 
injured employees to Cal/OSHA, law enforcement agencies, 
or CDPH. CHA publishes other guidebooks and manuals 
that address employer obligations, including Healthcare 
Workplace Violence Prevention and The Cal/OSHA 
Safe Patient Handling Regulation guidebook. Visit www.
calhospital.org/publications for information about other 
CHA publications.

B. Confidentiality Considerations

State and federal health information privacy laws permit 
the disclosure of patient-identifiable information to report 
suspicious injuries and suspected abuse as described in 
this chapter [45 C.F.R. Section 164.512(a) and (c); Civil 
Code Section 56.10(c)(14) and (22)]. The special restrictions 
that apply to certain mental health patient information and 
records, federally-assisted substance use disorder program 
records, and HIV test results must be followed, if applicable 
(see chapter 8). In all cases, disclosure should be limited to 
the minimum amount of information necessary to fulfill the 
reporting requirement. 

CHILD ABUSE

HIPAA contains a specific provision allowing disclosure 
of protected health information (PHI) to appropriate 
government authorities authorized by law to receive 
reports of child abuse or neglect [45 C.F.R. Section 
164.512(b)(1)(ii)]. 

OTHER ABUSE

HIPAA authorizes disclosure of information about 
individuals reasonably believed to be victims of abuse, 
neglect or domestic violence to government authorities 
legally authorized to receive such reports as follows: 

1. To the extent required by law; or 

2. If the individual agrees to the disclosure; or 

3. To the extent disclosure is expressly authorized by law 
and either: 

a. Disclosure is necessary to prevent serious harm to 
the individual or other potential victims; or 

b. The individual is unable to agree to due to 
incapacity, the government authority represents 
that the PHI is not intended to be used against the 
individual, and an immediate enforcement activity 
depends upon the disclosure and would be 
materially and adversely affected by waiting until 
the individual is able to agree to the disclosure.

[45 C.F.R. Section 164.512(c)(1)]

Therefore, if state law requires a report, it may be made. If 
state law merely authorizes (but does not require) a report, 
it may be made only if the criteria in paragraph 3.a. or 3.b. 
are satisfied.

C. Informing the Patient of Reporting

If the patient was a victim of abuse, neglect or domestic 
violence (except child abuse or neglect), the health care 
provider must promptly inform the patient that a report has 
been or will be made, unless:

http://www.calhospital.org/publications
http://www.calhospital.org/publications
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1. The provider believes, in the exercise of professional 
judgment, that informing the patient would place him 
or her at risk of serious harm; or

2. The provider would be informing a personal 
representative, and the provider reasonably believes 
the personal representative is responsible for the 
abuse, neglect or other injury, and that informing the 
personal representative would not be in the patient’s 
best interest as determined by the provider in the 
exercise of professional judgment. [45 C.F.R. Section 
164.512(c)(2)]

Verbal notification to the patient is sufficient. A report 
must be made even if the patient objects. The health 
care provider may wish to suggest that the victim go to 
a protected environment due to the risk of the abuser’s 
retaliation after the report is made. 

If the patient was not a victim of abuse, neglect or 
domestic violence (for example, the patient was shot by 
accident or attempted suicide), the patient need not be 
notified that a report has been or will be made.

D. Summary of Assault and Abuse Reporting 
Requirements

CHA has included a table at the end of this manual 
titled “Assault and Abuse Reporting Requirements” 
(CHA Table 19-A) summarizing assault and abuse 
reporting requirements.

II. STATUTORY DUTY TO REPORT CERTAIN 
INJURIES AND CONDITIONS

A. Nature of the Duty to Report

California law imposes a duty on hospitals and physicians 
to make oral and written reports to local authorities when 
a person comes, or is brought to, a hospital, or is under 
the professional care of a physician, and the person is 
suffering from:

1. An injury caused by a firearm or assaultive or abusive 
conduct (see III. “Reporting Injuries by Firearm or 
Assaultive or Abusive Conduct (“Suspicious Injuries”),” 
page 17.3);

2. Sexual assault/rape (see IV. “Sexual Assault and Rape,” 
page 17.5);

3. Child abuse (see V. “Child Abuse and Neglect,” 
page 17.8);

4. Abuse of elders and dependent adults (see VI. “Abuse 
of Elders and Dependent Adults,” page 17.19);

5. An injury or condition resulting from neglect or abuse 
in a patient transferred from another health facility (see 
VII. “Injury or Condition in a Patient Received From 
a Licensed Health Facility Resulting From Neglect or 
Abuse,” page 17.30).

In addition, hospitals must report violence against hospital 
personnel in specified circumstances. These reporting 
requirements are described in CHA’s Healthcare Workplace 
Violence Prevention guidebook. Go to www.calhospital.org/
wvp-guidebook for more information or to order.

B. Failure to Report

CRIMINAL LIABILITY

A person required to report injuries by firearms or by 
assaultive or abusive conduct (see III. “Reporting Injuries 
by Firearm or Assaultive or Abusive Conduct (“Suspicious 
Injuries”),” page 17.3) but who fails to do so is guilty of a 
misdemeanor, punishable by imprisonment in the county 
jail not exceeding six months or by a fine not exceeding 
$1,000, or both. 

A mandated reporter who fails to report an incident of 
known or reasonably suspected child abuse or neglect 
(see V. “Child Abuse and Neglect,” page 17.8) is also 
guilty of a misdemeanor (same punishment as above). The 
law contains similar penalties for failure to report elder 
or dependent adult abuse (see VI. “Abuse of Elders and 
Dependent Adults,” page 17.19).

[Penal Code Sections 11162 and 11166; Welfare and 
Institutions Code Section 15630(h)]

CIVIL LIABILITY

In Landeros v. Flood, 17 Cal.3d 399 (1976), the California 
Supreme Court ruled that an abused child may recover 
damages for subsequent injuries suffered at the hands of 
his or her parents, from a hospital or physician if it can be 
proven that the hospital or physician knew, or should have 
known, that the child was a victim of child abuse or neglect, 
but failed to report the abuse in accordance with the law.

This ruling may be extended to other situations, such as 
imposition of civil liability for failure to report elder abuse or 
an injury or condition resulting from neglect or abuse in a 
patient transferred from another health facility.

http://www.calhospital.org/wvp-guidebook
http://www.calhospital.org/wvp-guidebook
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III. REPORTING INJURIES BY FIREARM OR 
ASSAULTIVE OR ABUSIVE CONDUCT 
(“SUSPICIOUS INJURIES”)

Health practitioners employed by specified entities are 
required to make reports to a local law enforcement agency 
when they treat persons with specified injuries (sometimes 
called “suspicious injury reports”). Additionally, every 
physician treating such persons also has a duty to make 
a report, even if the physician is not an employee. [Penal 
Code Sections 11160 and 11161]

A. Who Must Report

Reports must be made by: 

1. A health practitioner employed in a health facility, 
clinic, physician’s office, local or state public health 
department, local government agency, or a clinic or 
other type of facility operated by a local or state public 
health department; and 

2. A physician who has an injured patient under his or her 
charge or care.

For purposes of this law, “employed by a local 
government agency” includes an employee of an entity 
under contract with a local government agency to provide 
medical services. This would include paramedics and 
emergency medical technicians working for ambulance 
companies or hospitals that have a contract with a local 
government agency. [Penal Code 11160(i)]

The reporting duties under this law apply to each individual. 
However, when two or more persons who are required 
to report are present and jointly have knowledge of a 
reportable event, they may agree among themselves to 
report as a team and make a single report. The team may 
mutually select a member of the team to make a report by 
telephone and a single written report. The written report 
must be signed by the selected member of the reporting 
team. A member who has knowledge that the member 
designated to report has failed to do so must thereafter 
make the report.

California’s legislative counsel has opined that licensed 
clinical social workers are not required to report suspicious 
injuries because they do not provide medical services for a 
physical condition [Opinion dated 4-1-98].

No supervisor or administrator may impede or inhibit the 
reporting duties required under the law, and no person 
making a report may be subject to any penalties for making 
the report. However, internal procedures to facilitate 
reporting and apprise supervisors and administrators of 

reports may be established. The internal procedures must 
not require any employee required to make a report to 
disclose his or her identity to the employer.

B. Reports Required to be Made

A report must be made when a health practitioner, in his 
or her professional capacity or within the scope of his or 
her employment, provides medical services for a physical 
condition to a patient whom he or she knows or reasonably 
suspects is a person:

1. Suffering from any wound or other physical 
injury where the injury is by means of a firearm, 
whether inflicted by the patient him/herself or by 
another person.

2. Suffering from any wound or other physical injury 
inflicted upon the person where the injury is the result 
of assaultive or abusive conduct.

[Penal Code Section 11160]

The duty to report arises where the health practitioner 
provides medical services to a patient for any physical 
condition, not just the condition or injury arising from the 
assault, battery or firearm incident. A report must be made 
even if the injury is not serious. 

A report must also be made by every physician who has 
such a person under his or her charge or care [Penal Code 
Section 11161(a)].

RELATED REPORTING REQUIREMENTS

If a patient or staff member is assaulted or abused in 
a health facility and medical services are provided to 
treat the injury, a report must be made under the law 
discussed above as well as the laws that are specific to 
violence against hospital personnel (see CHA’s Healthcare 
Workplace Violence Prevention guidebook for more 
information). If death or significant injury occurs to a patient 
or staff member resulting from a physical assault on the 
grounds of a facility, an adverse event must be reported 
to the California Department of Public Health (CDPH) (see 
VII. “CDPH Adverse Events Reporting,” page 19.7), as well 
as reporting under the law described above.

C. Definitions

“Assaultive or abusive conduct” includes any of the 
following offenses, as they are defined in the Penal Code: 

1. Murder

2. Manslaughter
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3. Mayhem

4. Aggravated mayhem

5. Torture

6. Assault with intent to commit mayhem, rape, sodomy 
or oral copulation

7. Administering controlled substances or anesthetic to 
aid in commission of a felony

8. Battery

9. Sexual battery

10. Incest

11. Throwing any vitriol, corrosive acid or caustic chemical 
with intent to injure or disfigure

12. Assault with a stun gun or taser

13. Assault with a deadly weapon, firearm, assault weapon 
or machine gun, or by means likely to produce great 
bodily injury

14. Rape

15. Spousal rape

16. Procuring any female to have sex with another man

17. Child abuse or endangerment

18. Abuse of spouse or cohabitant

19. Sodomy

20. Lewd and lascivious acts with a child

21. Oral copulation

22. Sexual penetration by a foreign object

23. Elder abuse

24. An attempt to commit any crime specified in the 
offenses listed above.

[Penal Code Section 11160(d)]

“Health practitioner” is defined in the law to include: 

1. A physician, surgeon, psychiatrist, psychologist, 
dentist, resident, intern, podiatrist, chiropractor, 
licensed nurse, dental hygienist, optometrist, marriage 
and family therapist, clinical social worker or any other 
person who is currently licensed under Business and 
Professions Code Section 500 et seq.; 

2. An emergency medical technician I or II, paramedic or 
other person certified pursuant to Health and Safety 
Code Section 1797 et seq.; 

3. A psychological assistant registered pursuant to 
Business and Professions Code Section 2913; 

4. A marriage and family therapist trainee, as defined in 
Business and Professions Code Section 4980.03(c); 

5. An unlicensed associate marriage and family therapist 
registered under Business and Professions Code 
Section 4980.44; 

6. A state or county public health employee who treats a 
minor for venereal disease or any other condition; 

7. A coroner; or 

8. A medical examiner or any person who performs 
autopsies. 

[Penal Code Sections 11162.5(a) and 11165.7]

“Injury” does not include any psychological or physical 
condition brought about solely through the voluntary 
administration of a narcotic or restrictive dangerous drug 
[Penal Code Section 11160(c)]. 

“Reasonably suspects” means that it is objectively 
reasonable for a person to entertain such a suspicion, 
based upon facts that could cause a reasonable person in 
a like position, drawing when appropriate from his or her 
training and experience, to suspect [Penal Code Section 
11162.5(d)].

D. Timing and Form of Report

A report by telephone must be made immediately 
or as soon as practically possible to a local law 
enforcement agency.

A written report must be prepared and sent to a local 
law enforcement agency within two working days. The 
California Office of Emergency Services (Cal OES) 
has developed a standard form to be used by health 
practitioners. The “Suspicious Injury Report” (Cal OES 
2-920) may be found at www.ccfmtc.org.

A report must be made even if the person who suffered the 
injury has died, regardless of whether or not the injury or 
assaultive or abusive conduct was a factor contributing to 
the death, and even if the evidence of the conduct of the 
perpetrator of the injury or assaultive or abusive conduct 
was discovered during an autopsy.

http://www.ccfmtc.org


Chapter 17 — Assault and Abuse Reporting Requirements        CHA

   17.5© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

E. Notification of Patient/Victim That Report Will 
be Made

The patient usually must be notified that a report has 
been or will be made. (See C. “Informing the Patient 
of Reporting,” page 17.1, for information about this 
requirement.)

F. Medical Record Documentation

Penal Code Section 11161 recommends (but does not 
require) that the medical record of a person who is the 
subject of a report include the following:

1. Any comments by the injured person about past 
domestic violence or the name of any persons 
suspected of inflicting the wound, other physical injury, 
or assaultive or abusive conduct upon the person.

2. A map of the injured person’s body showing and 
identifying injuries and bruises.

3. A copy of the law enforcement reporting form.

Hospitals may wish to consider putting the forensic medical 
reports in a separate section of the medical record to 
prevent routine copying and disclosure of these reports for 
purposes not related to the criminal justice system, and to 
prevent improper release to unauthorized persons.

G. Immunity From Liability

A health practitioner who makes a report of injury or abuse 
as required or authorized by law shall not incur civil or 
criminal liability as a result. Furthermore, the practitioner 
shall not incur civil or criminal liability as a result of providing 
access to the victim at the request of an adult protective 
services agency or a law enforcement agency.

Health practitioners who have made reports and who incur 
attorneys’ fees as a result of legal action taken against 
them on the basis of making the report may present a 
claim to the California Board of Control for their reasonable 
attorney’s fees if the health practitioner prevails in the 
legal action.

Immunity is also provided in connection with the taking of 
photographs of a person about whom a report is made or 
for disseminating the photographs to local law enforcement 
with the reports. However, no immunity is provided for any 
other use of the photographs.

No employee may be discharged, suspended, disciplined 
or harassed for making a report pursuant to this law.

[Penal Code Sections 11161.9 and 11163]

H. Confidentiality

The reports required by this law must be kept confidential 
by the health facility, clinic or physician’s office that 
submitted the report, and by local law enforcement 
agencies [Penal Code Section 11163.2(b)].

However, counties may establish domestic violence death 
or elder death review teams, which may include medical 
personnel with expertise in domestic violence. Each 
organization represented on the team may share otherwise 
confidential information, upon written request, with other 
team members if pertinent to the review. This includes 
medical information covered by the Confidentiality of 
Medical Information Act or the Lanterman-Petris-Short Act. 
[Penal Code Sections 11163.3 and 11174.8]

In no case shall the person suspected of the assaultive or 
abusive conduct or his or her attorney be allowed access 
to the injured person’s whereabouts.

In a court proceeding or administrative hearing, neither the 
physician-patient privilege nor the psychotherapist-patient 
privilege applies to the information required to be reported 
under this law [Penal Code Section 11163.2(a)].

IV. SEXUAL ASSAULT AND RAPE

A. Reporting Requirements

Cases of sexual assault and rape must be reported under 
Penal Code Section 11160 (described in III. “Reporting 
Injuries by Firearm or Assaultive or Abusive Conduct 
(“Suspicious Injuries”),” page 17.3).

B. Examination or Referral of Victims

Penal Code Section 13823.9(c) requires each county 
to designate at least one general acute care hospital to 
perform forensic examinations on victims of sexual assault, 
including child molestation. All other public and private 
general acute care hospitals must either comply with the 
legal standards, protocols and guidelines in examining or 
treating victims of sexual assault and attempted sexual 
assault (including child molestation) or “adopt a protocol 
for immediate referral of these victims to a local hospital 
that so complies and shall notify local law enforcement 
agencies, the district attorney and local victim assistance 
agencies of the adoption of the referral protocol.” [Health 
and Safety Code Section 1281].
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C. Required Examination Report Forms

Each physician or nurse who conducts an examination for 
evidence of a sexual assault or attempted sexual assault 
(including child molestation) must use the standard form(s) 
adopted by the California Office of Emergency Services 
(Cal OES). The health care professional must make the 
observations and perform the tests required to complete 
the form if the patient consents. Reports must be made on 
the forms listed below. [Penal Code Section 13823.5]

FORMS

The forms are:

1. Cal OES 2-923: “Forensic Medical Report: Acute 
(less than 72 hours) Adult/Adolescent Sexual Assault 
Examination” 

2. Cal OES 2-924: “Forensic Medical Report: Abbreviated 
Adult/Adolescent Sexual Assault Examination”

3. Cal OES 2-925: “Forensic Medical Report: Nonacute 
(greater than 72 hours) Child/Adolescent Sexual 
Abuse Examination”

4. Cal OES 2-930: “Forensic Medical Report: Acute 
(less than 72 hours) Child/Adolescent Sexual Abuse 
Examination” 

Copies of these forms and instructions are available 
at www.ccfmtc.org. The website also has instructions, 
protocols for examination of victims, and other information.

For information about the forms or assistance in completing 
them, contact the California Clinical Forensic Medical 
Training Center at (916) 930-3080 or see their website at 
www.ccfmtc.org.

D. Consent to the Forensic Examination

Forms Cal OES 2-923, OES 2-924, 2-925 and 2-930 
contain distinct consent requirements in addition to those 
generally included in consent forms used by emergency 
departments, including:

1. An acknowledgment of the provider’s duty to 
report to law enforcement authorities the name and 
whereabouts of any persons who are victims of sexual 
assault (see A. “Reporting Requirements,” page 17.5).

2. A consent to a separate medical examination for 
evidence of sexual assault at public (county) expense 
to discover and preserve evidence of the assault.

Consent for a physical examination, treatment and 
collection of evidence is required [Penal Code Section 
13823.11]. Consent to an examination for evidence 

of sexual assault must be obtained prior to the exam 
and must include written documentation of each of 
the following:

1. Examination for the presence of injuries sustained as a 
result of the assault.

2. Examination for evidence of sexual assault and 
collection of physical evidence.

3. Photographs of injuries.

The victim (or parent or guardian) must be informed that he 
or she may refuse to consent to an evidentiary exam, and 
that such a refusal will not result in a denial of treatment 
of injuries, possible pregnancy and sexually transmitted 
diseases if the victim wishes to obtain treatment. (See 

“Consent for Abuse-Related Exams,” page 17.12, for 
information about minors ability to consent to sexual 
assault examination and treatment.)

E. Protocol for Examination and Treatment of 
Victim

Cal OES has prepared protocols for examination of victims, 
available at www.ccfmtc.org. This portion of the manual 
identifies several preliminary legal requirements.

INFORMATIONAL CARD

Before starting an evidentiary or other physical exam for a 
sexual assault, the physician or nurse must give the victim 
an informational card designed by law enforcement for 
sexual assault victims [Penal Code Section 680.2(a)]. This 
requirement applies only if the law enforcement agency 
has given cards to the medical provider in a language 
understood by the victim. Hospitals should check with their 
local law enforcement agency to obtain a supply of these 
cards. [Penal Code Section 264.2(b)(2)]

POSTCOITAL CONTRACEPTION

If the sexual assault could result in pregnancy, the 
victim must be provided with the option of postcoital 
contraception. If the victim requests it, postcoital 
contraception must be dispensed at no cost to the victim. 
[Penal Code Section 13823.11]

SEXUAL ASSAULT COUNSELOR

The victim has the right to have a sexual assault counselor 
and at least one other support person of the victim’s 
choosing present at any medical evidentiary or physical 
examination. The victim must be informed by the medical 
provider of this right, either orally or in writing, prior to the 

http://www.ccfmtc.org
http://www.ccfmtc.org
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examination. A support person may be excluded from the 
exam if the law enforcement officer or medical provider 
determines that the presence of that individual would 
be detrimental to the purpose of the exam. [Penal Code 
Section 264.2]

NOTIFY RAPE VICTIM COUNSELING CENTER

The law enforcement officer or agency is supposed to 
notify the local rape victim counseling center whenever a 
victim is transported to a hospital for a medical evidentiary 
or physical exam. The hospital may verify with the 
law enforcement officer or agency that the rape victim 
counseling center has been notified, if the victim approves. 
In addition, the hospital may notify the rape victim 
counseling center, if the victim approves. [Penal Code 
Section 264.2(b)(1)]

OPPORTUNITY TO SHOWER/BATHE

After conducting a medical evidentiary or physical 
examination, the medical provider is required to give the 
victim the opportunity to shower or bathe at no cost, unless 
a showering or bathing facility is not available [Penal Code 
Section 264.2(b)(5)].

NOTIFY LAW ENFORCEMENT AGENCY

A medical provider must, within 24 hours of obtaining 
sexual assault forensic evidence from the victim, notify the 
law enforcement agency having jurisdiction over the alleged 
violation if the medical provider knows the appropriate 
jurisdiction. If the medical provider does not know the 
appropriate jurisdiction, the medical provider must notify 
the local law enforcement agency. [Penal Code Section 
264.2(b)(6)]

F. Confidentiality

The suspected sexual assault forms Cal OES 2-923, OES 
2-924, 2-925 and 2-930 are subject to the same principles 
of confidentiality applicable to any other aspect of the 
medical record [Penal Code Section 13823.5(c)]. No 
information may be disclosed except that which is required 
to complete the form, except as permitted or required by 
another law (for example, in response to a court order or 
pursuant to child abuse or elder abuse reporting laws). The 
special confidentiality rules regarding child/elder/dependent 
adult abuse reports are described in the respective portions 
of this chapter.

G. Forensic Exam of Suspect

A health practitioner who, in his or her professional capacity 
or within the scope of his or her employment, performs a 
forensic medical examination on a person in the custody 
of law enforcement from whom evidence is sought in 
connection with the commission or investigation of sexual 
assault, must prepare a written report. The report must 
be on the form developed by Cal OES, and must be 
immediately provided to the law enforcement agency that 
has custody of the person examined. The required form is 
Cal OES 2-950, “Forensic Medical Report: Sexual Assault 
Suspect Examination” and is available at www.ccfmtc.org. 
Instructions and an examination protocol are also available 
at this website.

The health practitioners covered by this law are those 
who are employed in a health facility, clinic, physician’s 
office, local or state public health department, or a clinic 
or other type of facility operated by a local or state public 
health department.

The examination and report are subject to the 
Confidentiality of Medical Information Act, the 
physician-patient privilege, and the privilege of official 
information pursuant to Evidence Code Section 1040 et 
seq. However, the report must be released upon oral or 
written request to any person or agency involved in any 
related investigation or prosecution of a criminal case. 
The persons to whom the report must be released upon 
request include, but are not limited to, a law enforcement 
officer, district attorney, city attorney, crime laboratory, 
county licensing agency, and a coroner. The report may 
be released to defense counsel or another third party only 
through discovery of documents in the possession of a 
prosecuting agency or by court order. 

A health practitioner who makes a report in accordance 
with this law is immune from civil or criminal liability. 

No person, agency, or their designee required or authorized 
to report pursuant to this law, who takes photographs 
of a suspect is civilly or criminally liable for taking the 
photographs, causing the photographs to be taken, or 
disseminating the photographs to a law enforcement officer, 
district attorney, city attorney, crime laboratory, county 
licensing agency, or coroner with the reports required in 
accordance with this law. However, the photographs may 
not be used in any other way.

No health practitioner may be required to perform a 
forensic medical examination as part of his or her duties as 
a health practitioner, except for those health practitioners 
who have entered into a contract to perform forensic 
medical exams. 

[Penal Code Section 11160.1]

http://www.ccfmtc.org
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V. CHILD ABUSE AND NEGLECT

A. Basic Reporting Requirement

Health practitioners and others who have knowledge of 
or observe a child in his or her professional capacity or 
within the scope of his or her employment whom he or she 
knows or reasonably suspects has been the victim of child 
abuse or neglect are required to report to a designated 
law enforcement agency. The initial report must be 
made immediately, or as soon as practically possible, by 
telephone. A follow-up written report must then be made 
within 36 hours. These requirements, as well as definitions 
of terms used in the law, are explained in this section of 
the manual.

California’s child abuse and neglect reporting laws cover 
children under the age of 18. [Penal Code Sections 
11164-11174.3]

This reporting requirement applies even if the child has 
died, regardless of whether or not the possible abuse 
was a factor contributing to the child’s death, and even if 
suspected child abuse was discovered during an autopsy. 

[Penal Code Section 11166(a)]

UNSUITABLE HOME

A mandated reporter who knows or reasonably suspects 
that the home or institution in which a child resides is 
unsuitable for the child because of abuse or neglect of the 
child is required to bring the condition to the attention of 
the agency to which he or she makes a report of the abuse 
or neglect, and must do so at the same time as the report 
is made [Penal Code Section 11166(f)].

EMOTIONAL DAMAGE

A mandated reporter who has knowledge of or who 
reasonably suspects that a child is suffering serious 
emotional damage or is at substantial risk of suffering 
serious emotional damage, evidenced by states of being 
or behavior, including, but not limited to, severe anxiety, 
depression, withdrawal or untoward aggressive behavior 
toward self or others, may (but is not required to) make 
a report to the appropriate agency. [Penal Code Section 
11166.05]

B. Definitions

“Abuse or neglect in out-of-home care” includes: 

1. Physical injury or death inflicted upon a child by 
another person (by other than accidental means); 

2. Sexual abuse;

3. Neglect; 

4. Unlawful corporal punishment or injury; or 

5. The willful harming or injuring of a child or the 
endangering of the person or health of a child. 

This applies where the person responsible for the child’s 
welfare is: 

1. A licensee, administrator or employee of a licensed 
community care or child day care facility or a facility 
licensed to care for children; or 

2. The administrator or employee of a public or private 
residential home, school or other institution. 

This term does not include an injury caused by a peace 
officer’s reasonable and necessary force while acting within 
the course and scope of the officer’s employment as a 
peace officer. [Penal Code Section 11165.5]

“Child abuse or neglect” includes the following:

1. A physical injury or death that is inflicted by other than 
accidental means on a child by another person; 

2. Sexual abuse;

3. Neglect;

4. Unlawful corporal punishment or injury; 

5. Willful harming or injuring of a child or endangering of 
the person or health of a child; and

6. Abuse or neglect in out-of-home care.

[Penal Code Section 11165.6]

NOTE: Child abuse does not include a mutual affray 
between minors or an injury caused by a peace officer’s 
reasonable and necessary force used while acting within 
the course and scope of the officer’s employment as a 
peace officer. “Affray” is not defined in the law, but the 
dictionary defines it as a fight, quarrel or brawl.

“Neglect” means the negligent treatment or maltreatment 
of a child by a person responsible for the child’s welfare 
under circumstances indicating harm or threatened harm 
to the child’s health or welfare. The term includes both acts 
and omissions on the part of the responsible person. [Penal 
Code Section 11165.2]

“Neglect” includes “general neglect” which means: 

the negligent failure of a person having the care or 
custody of a child to provide adequate food, clothing, 
shelter, medical care or supervision where no physical 
injury to the child has occurred.
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“Neglect” also includes “severe neglect” which means:

the negligent failure of a person having the care or 
custody of a child to protect the child from severe 
malnutrition or medically diagnosed nonorganic failure to 
thrive. “Severe neglect” also means those situations of 
neglect where a person having the care or custody of a 
child willfully causes or permits the person or health of 
the child to be placed in a situation such that his or her 
person or health is endangered, as proscribed by section 
11165.3, including the intentional failure to provide 
adequate food, clothing, shelter or medical care.

A child receiving treatment by spiritual means as provided 
in Welfare and Institutions Code Section 16509.1 or 
not receiving specified medical treatment for religious 
reasons, shall not be, for that reason alone, considered a 
neglected child.

The law also provides that “an informed and appropriate 
medical decision made by (the) parent or guardian after 
consultation with a physician or physicians who have 
examined the child does not constitute neglect” [Penal 
Code Section 11165.2]. This provision leaves open 
the question as to what constitutes an “informed and 
appropriate medical decision,” but it appears to require 
reporting in situations in which the physician or another 
member of the health care team believes that a decision 
made by a child’s parent or guardian after receiving the 
relevant information is not appropriate, in the sense that 
it is not consistent with the child’s best interests. (See 
G. “Special Considerations Where the Patient is an 
Infant,” page 6.19, regarding “medical neglect” and the 
withholding or withdrawal of life-sustaining treatment. See 
also G. “Where Refusal of Treatment May Cause Serious 
Harm to a Minor,” page 6.3.)

“Reasonable suspicion” means that it is objectively 
reasonable for a person to entertain a suspicion, based 
upon facts that could cause a reasonable person in a 
like position, drawing, when appropriate, on his or her 
training and experience, to suspect child abuse or neglect. 

“Reasonable suspicion” does not require certainty that 
child abuse or neglect has occurred nor does it require a 
specific medical indication of child abuse or neglect. Any 
reasonable suspicion is sufficient. However, the pregnancy 
of a minor does not, in and of itself, constitute a basis 
for a reasonable suspicion of sexual abuse (see “When a 
Child Seeks Treatment for a Sexually Transmitted Disease, 
Pregnancy or Abortion,” page 17.13). [Penal Code Section 
11166(a)] In addition, the laws regarding “safe surrender” 
of a newborn and maternal substance abuse contain 
provisions stating that these activities in and of themselves 
do not trigger child abuse reporting. (See “Maternal 
Substance Abuse,” page 17.14, and “Safe Surrender of a 
Newborn,” page 17.15.)

“Sexual abuse” means sexual assault or sexual exploitation 
[Penal Code Section 11165.1].

“Sexual assault” means conduct in violation of various 
Penal Code sections including rape, rape in concert, 
statutory rape, incest, sodomy, lewd or lascivious acts 
upon a child, oral copulation, sexual penetration and 
child molestation.

Conduct described as “sexual assault” includes, but is not 
limited to, all of the following:

1. Penetration, however slight, of the vagina or anal 
opening of one person by the penis of another person, 
whether or not there is emission of semen.

2. Sexual contact between the genitals or anal 
opening of one person and the mouth or tongue of 
another person.

3. Intrusion by one person into the genitals or anal 
opening of another person, including the use of an 
object for this purpose, except that it does not include 
acts performed for a valid medical purpose.

4. The intentional touching of the genitals or intimate 
parts, including the breasts, genital area, groin, inner 
thighs and buttocks, or the clothing covering them, of 
a child, or of the perpetrator by a child, for purposes of 
sexual arousal or gratification, except that it does not 
include acts which may reasonably be construed to 
be normal caretaker responsibilities; interactions with, 
or demonstrations of affection for, the child; or acts 
performed for a valid medical purpose.

5. The intentional masturbation of one’s genitals in the 
presence of a child.

“Sexual exploitation” refers to any of the following:

1. Conduct involving matter depicting a minor engaged 
in obscene acts, which violates the law prohibiting the 
preparation, sale or distribution of obscene matter or 
employment of minors to perform obscene acts.

2. A person who knowingly promotes, aids, or assists, 
employs, uses, persuades, induces, or coerces a 
child, or a person responsible for a child’s welfare who 
knowingly permits or encourages a child to engage in, 
or assist others to engage in, prostitution or to either 
pose or model alone or with others for purposes of 
preparing a film, photograph, negative, slide, drawing, 
painting or other pictorial depiction involving obscene 
sexual conduct. (“Person responsible for a child’s 
welfare” means a parent; guardian; foster parent; or 
a licensed administrator or employee of a public or 
private residential home, residential school or other 
residential institution.)
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3. A person who depicts a child in, or who knowingly 
develops, duplicates, prints, downloads, streams, 
accesses through any electronic or digital media, or 
exchanges, a film, photograph, videotape, video 
recording, negative or slide in which a child is engaged 
in an act of obscene sexual conduct, except for 
those activities by law enforcement and prosecution 
agencies and other persons described in Penal Code 
Section 311.3.

“Commercial sexual exploitation” refers to either of 
the following:

1. The sexual trafficking of a child, as described in Penal 
Code Section 236.1(c). 

2. The provision of food, shelter, or payment to a child 
in exchange for the performance of any sexual act 
described in this law or Penal Code Section 236.1(c).

“Unlawful corporal punishment or injury” means a 
situation where a person willfully inflicts upon a child cruel 
or inhuman corporal punishment or injury resulting in a 
traumatic condition. It does not include an amount of force 
that is reasonable and necessary for a person employed 
by or engaged in a public school to quell a disturbance 
threatening physical injury to a person or damage to 
property, for purposes of self-defense, or to obtain 
possession of weapons or other dangerous objects within 
the control of the pupil, as authorized by Education Code 
Section 49001. It also does not include the exercise of the 
degree of physical control authorized by Education Code 
Section 44807. In addition, unlawful corporal punishment or 
injury does not include an injury caused by a peace officer’s 
reasonable and necessary force while acting within the 
course and scope of the officer’s employment as a peace 
officer. [Penal Code Section 11165.4]

“Willful harming or endangering of a child” means a 
situation in which any person willfully causes or permits a 
child to suffer, or inflicts upon a child, unjustifiable physical 
pain or mental suffering, or having the care and custody of 
the child, willfully causes or permits the person or health 
of the child to be placed in a situation in which the child’s 
person or health is endangered. [Penal Code Section 
11165.3]

C. Persons Required or Permitted to Report 

MANDATED REPORTERS

Penal Code Section 11165.7 requires specified health care 
providers and clergy members (among others) to report 
suspected child abuse and neglect. Persons required by 
law to report are called “mandated reporters.”

The law describes more than 44 categories of professionals 
or individuals who are considered mandatory reporters 
under the law [Penal Code Section 11165.7]. These 
categories of mandated reporters include social workers; 
teachers; teacher’s aides and assistants; certain court 
employees; licensed day care workers; employees of child 
care institutions; peace officers; firefighters; probation 
officers; parole officers; custodial officers; specified 
district attorney investigators; local child support agency 
caseworkers; persons providing in-home supportive 
services to minors; film developers; commercial computer 
technicians (who work for a company in the business of 
repairing or installing computers for a fee); and various 
community professionals and workers in schools, day care 
programs, youth centers and camps.

Health care providers that are mandated reporters are 
physicians, surgeons, psychiatrists, psychologists, dentists, 
residents, interns, podiatrists, chiropractors, licensed 
nurses, dental hygienists, optometrists, marriage and family 
therapists, clinical social workers, professional clinical 
counselors, or any other person who is currently licensed 
under Business and Professions Code Section 500 et seq.; 
an emergency medical technician I or II, paramedic, or 
other person certified pursuant to Health and Safety Code 
Section 1797 et seq.; a psychological assistant registered 
pursuant to Business and Professions Code Section 
2913; a marriage and family therapist trainee, as defined 
in Business and Professions Code Section 4980.03(c); 
an unlicensed associate marriage and family therapist 
registered under Business and Professions Code Section 
4980.44; an alcohol and drug counselor; a professional 
clinical counselor trainee; an associate professional clinical 
counselor; a state or county public health employee who 
treats a minor for venereal disease or any other condition; 
a coroner; or a medical examiner or any person who 
performs autopsies. [Penal Code Sections 11162.5 and 
11165.7]

Clergy

“Clergy member” means a priest, minister, rabbi, religious 
practitioner, or similar functionary of a church, temple, or 
recognized denomination or organization [Penal Code 
Section 11165.7(a)(32)]. Any clergy member who has 
knowledge of, or observes a child in his or her professional 
capacity or within the scope of his or her duties, whom 
he or she knows or reasonably suspects has been the 
victim of child abuse or neglect, must comply with the 
requirements of this law. However, a clergy member who 
acquires knowledge or reasonable suspicion of child abuse 
or neglect during a “penitential communication” is not 
required to report. A “penitential communication” means 
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a communication, intended to be in confidence, including, 
but not limited to, a sacramental confession, made to 
a clergy member, who in the course of the discipline or 
practice of his or her church, denomination or organization, 
is authorized or accustomed to hear those communications, 
and under the discipline, tenets, customs or practices of 
his or her church, denomination or organization, has a 
duty to keep those communications secret. This exception 
must not be construed to modify or limit a clergy member’s 
duty to report known or suspected child abuse or neglect 
when he or she is acting in some other capacity that would 
otherwise make the clergy member a mandated reporter 
[Penal Code Section 11166(d)]. A custodian of records of a 
clergy member is also a mandated reporter.

Alcohol and Drug Counselor

Alcohol and drug counselors are mandatory reporters. 
An “alcohol and drug counselor” is a person providing 
counseling, therapy, or other clinical services for a 
state-licensed or certified drug, alcohol, or drug and 
alcohol treatment program.

VOLUNTARY REPORTERS

Penal Code Section 11166(g) permits, but does not require, 
reporting from any other person (who is not a mandated 
reporter) who has knowledge of or reasonably suspects 
a child has been the victim of child abuse or neglect 
[Penal Code 11166(g)]. This includes a mandated reporter 
who acts in his or her private capacity and not in his or 
her professional capacity or within the scope of his or 
her employment.

Volunteers

Although hospital volunteers (and other volunteers, except 
volunteers of a Court Appointed Special Advocate Program) 
are not mandated reporters, the law encourages volunteers 
who have contact with children to obtain training in the 
identification and reporting of child abuse and to report 
known or suspected instances of child abuse to agencies 
specified under the law to receive such reports [Penal Code 
Section 11165.7(b)]. Employers are encouraged to provide 
training to volunteers [Penal Code Section 11165.7(g)].

SELECTION OF A PERSON TO REPORT

Reporting information about possible child abuse to a 
supervisor, employer, coworker or other person is not 
a substitute for reporting to a law enforcement agency. 
However, in a hospital or clinic, two or more mandated 
reporters may become jointly aware of the same instance of 
reportable child abuse or neglect. The law allows the team 
to select, by mutual agreement, a single member who will 

be responsible for making the telephone report and making 
and signing the written report. However, if any member of 
the team knows the designated member failed to report, he 
or she must thereafter make the report.

The law allows the hospital or clinic to create internal 
procedures to facilitate reporting and apprise supervisors 
and administrators of reports. However, a hospital’s internal 
policy may not direct employees to allow their supervisor to 
file or process a mandated report under any circumstances. 
No supervisor or administrator may impede or inhibit child 
abuse reporting, and employees must not be subject to 
sanctions for making a report. [Penal Code 11166] 

The internal procedures must not require an employee 
required to make reports by the statute to disclose his 
or her identity to the employer [Penal Code Section 
11166(i)(2)].

D. Reporting to Law Enforcement

A telephone report, followed by a written report, must be 
made to any police department (not including a school 
district police or security department), sheriff’s department, 
county probation department (if designated by the county 
to receive child abuse reports) or the county welfare 
department. Agencies that are required to receive child 
abuse reports may not refuse to accept them. They must 
maintain a record of all reports received. [Penal Code 
Section 11165.9]

CONTENT OF REPORT

Reports of suspected child abuse or neglect must include 
the following information [Penal Code Section 11167]:

1. The name, business address and telephone number of 
the mandated reporter, and the capacity that makes 
the person a mandated reporter. 

If the person is not a mandated reporter, he or she is 
not required to include his or her name [Penal Code 
Section 11167(f)]. If the name is given, the person’s 
identity is confidential and may be disclosed only in 
limited circumstances.

2. The information that gave rise to the reasonable 
suspicion of child abuse or neglect and the source or 
sources of that information.

If a report is made, the following information, if known, 
must also be included in the report:

1. The child’s name, address and present location, and, if 
applicable, the child’s school, grade and class.

2. The names, addresses and telephone numbers of the 
child’s parents or guardians.
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3. The name, address, telephone number and other 
relevant personal information about the person or 
persons who might have abused or neglected the child.

A mandated reporter may include with the report any 
nonprivileged documentary evidence related to the 
incident [Penal Code Section 11166(a)]. (See F. “Privileges 
Inapplicable,” page 17.15.)

The mandated reporter shall make a report even if some of 
this information is not known or is uncertain to him or her.

HOW REPORTS ARE MADE

An initial telephone report must be made immediately 
or as soon as is practically possible after receiving the 
information concerning the incident [Penal Code Section 
11166(a)].

A written follow-up report must be sent by mail, facsimile, 
or email to the law enforcement agency within 36 hours of 
receiving the information concerning the incident.

Required Form

The California Department of Justice has adopted 
“Suspected Child Abuse Report,” form SS 8572, which 
must be used for the written report. The form may be 
obtained from the local social services department or child 
protective services agency. (The form may be downloaded 
at www.ag.ca.gov/childabuse/pdf/ss_8572.pdf or www.
ccfmtc.org.)

Procedure

The person or the team member designated to report 
should fill in and sign the written report. The same person 
should make both the telephone and the written report.

FORENSIC MEDICAL REPORTS 

A medical professional who examines a child for physical 
injury or sexual assault that is suspected child abuse must 
complete a medical report within 36 hours of receiving the 
information concerning the incident. This medical report 
should be submitted along with “Suspected Child Abuse 
Report,” form SS 8572. This medical report should be 
the “Medical Report: Suspected Child Physical Abuse 
and Neglect Examination” (Cal OES 2-900) or one of 
the forms described in “Forms,” page 17.6. The forms, 
instructions, and examination protocols may be found at 
www.ccfmtc.org.

A medical exam relating to sexual assault must be 
documented on standard forms adopted by Cal OES 
[Penal Code Section 13823.5]. That office developed the 

forms described in “Forms,” page 17.6. Therefore, when 
there is evidence of child sexual abuse, one of these 
forms must be used. When no sexual abuse is indicated, 
form Cal OES 2-900 is the more appropriate form since 
it is better suited to gathering evidence of physical abuse 
or neglect.

For information about the forms or assistance in completing 
them, contact the California Clinical Forensic Medical 
Training Center at (916) 930-3080.

Documentation in the Medical Record

The forensic medical reports must become part of the 
patient’s medical record pursuant to guidelines established 
by the advisory committee of Cal OES. Hospitals may 
wish to consider putting the forensic medical reports in a 
separate section of the medical record to prevent routine 
copying and disclosure of these reports for purposes 
not related to the criminal justice system, and to prevent 
improper release to unauthorized persons. The completed 
forms are subject to the special confidentiality laws 
pertaining to the release of forensic medical examination 
records (see G. “Disclosure and Follow-Up Procedures,” 
page 17.16, and I. “Confidentiality of Reports,” page 17.18). 
[Penal Code Section 11171(d)]

The hospital’s initial report to law enforcement is not 
required to be placed in the medical record. Hospitals 
should develop a policy regarding maintenance of reports 
to maintain confidentiality of the reporter’s identity (see 
I. “Confidentiality of Reports,” page 17.18).

CONSENT FOR ABUSE-RELATED EXAMS

Special Law for X-Rays

A physician or dentist (or their agents at their direction) 
may take skeletal X-rays of a child without the consent of 
the child’s parent or guardian, but only for the purpose 
of diagnosing the case as one of possible child abuse or 
neglect and determining the extent of such child abuse or 
neglect [Penal Code Section 11171.2].

Additionally, if a peace officer in the course of investigation 
of child abuse or neglect has reasonable cause to believe 
that the child has been physically abused, the officer may 
apply to a magistrate for an order directing that the child 
be X-rayed without parental consent [Penal Code Section 
11171.5]. X-rays performed pursuant to such an order must 
be performed by a physician or dentist or their agents. 
Reimbursement by the county for administrative costs of 
such X-rays will not exceed 5 percent of the cost of the 
X-rays. 

http://www.ag.ca.gov/childabuse/pdf/ss_8572.pdf
http://www.ccfmtc.org
http://www.ccfmtc.org
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Other Treatment

If further treatment beyond X-rays is necessary and the 
parents object, the hospital should consult legal counsel. It 
may be appropriate to seek a petition to declare the minor 
a dependent child of the juvenile court pursuant to Welfare 
and Institutions Code Section 300 for the purposes of 
assuring that he or she receives the proper medical care.

If the minor has been raped or sexually assaulted, the minor 
may give consent to medical treatment (see below).

Rape

A minor 12 years of age or older who has allegedly been 
raped may consent to the furnishing of hospital, medical, 
and surgical care related to the diagnosis or treatment of 
such condition. This includes information concerning, and 
access to, the “morning after” pill [Brownfield v. Daniel 
Freeman Marina Hospital, 208 Cal.App.3d 405(1989)]. The 
minor may also consent to the collection of evidence with 
regard to the alleged rape. The consent of the minor’s 
parent(s) or guardian is not necessary. [Family Code 
Section 6927; Title 11, California Code of Regulations, 
Section 925]

A minor who has been raped has also been sexually 
assaulted, according to the legal definitions. It is unclear 
why California law contains two different statutes pertaining 
to these victims (Family Code Sections 6927 and 6928, 
which is discussed below). The only difference in the two 
statutes is that Family Code Section 6928 (regarding 
sexual assault) requires the professional person providing 
medical treatment to a minor victim of sexual assault must 
attempt to contact the minor’s parent/guardian unless the 
treating professional person reasonably believes the parent/
guardian was the perpetrator. CHA recommends that the 
treating professional talk to the minor sexual assault victim 
about contacting the parent, and then contact the parent 
unless the minor voices significant concern. This discussion 
and the outcome should be documented.

Sexual Assault

A minor who is alleged to have been sexually assaulted 
may consent to the furnishing of hospital, medical and 
surgical care related to the diagnosis and treatment of 
such condition. Sexual assault includes, but is not limited 
to, rape, sodomy, or oral copulation. The minor may also 
consent to collection of medical evidence with regard to the 
alleged sexual assault. The consent of the minor’s parent(s) 
or guardian is not necessary [Family Code Section 6928; 
Title 11, California Code of Regulations, Section 925]. 

The professional person providing the medical treatment 
must attempt to contact the minor’s parent(s) or guardian 
and note the date and time of such contact or, if 

unsuccessful, when contact was attempted. However, 
the professional person need not make this contact if he 
or she reasonably believes that the parent(s) or guardian 
committed the sexual assault on the minor. [Family Code 
Section 6928] 

E. Special Situations Regarding Reporting

WHEN A CHILD SEEKS TREATMENT FOR A SEXUALLY 
TRANSMITTED DISEASE, PREGNANCY OR ABORTION

The pregnancy of a minor, in and of itself, does not 
constitute the basis for reasonable suspicion of child abuse 
[Penal Code Section 11166(a)]. Neither does, by itself, a 
request for birth control assistance [67 Ops.Cal.Atty.Gen. 
235 (1984)], which a minor is legally authorized to obtain 
under Family Code Section 6925 (see chapter 4).

Notwithstanding the foregoing, child abuse reporting may 
be required when particular types of medical attention are 
rendered to a child if there are additional facts indicating 
that the child was sexually assaulted [67 Ops. Cal. Atty. 
Gen. 235 (1984)]. Thus, reporting may be required when a 
minor seeks treatment for a sexually transmitted disease 
or pregnancy or requests an abortion or birth control 
assistance and there is reasonable suspicion to believe that 
there has been a violation of the law amounting to sexual 
assault (as defined above). (See “Minors Under 14 Years of 
Age: Lewd and Lascivious Conduct Versus Statutory Rape,” 
page 17.14, for discussion of reports concerning children 
under age 14.)

Reasonable Suspicion

In People v. Stockton Pregnancy Control Medical Clinic, 
203 Cal.App.3d 225, 239-240 (1988), which is discussed 
below, the court stated:

The [Child Abuse and Neglect Reporting] Act makes clear 
that professionals subject to the Act must evaluate facts 
known to them in light of their training and experience to 
determine whether they have an objectively reasonable 
suspicion of child abuse ... However, nothing in the Act 
requires professionals such as health practitioners to 
obtain information they would not ordinarily obtain in the 
course of providing care or treatment. Thus, the duty to 
report must be premised on information obtained by the 
health practitioner in the ordinary course of providing 
care and treatment according to standards prevailing in 
the medical profession.

According to the California Attorney General [67 Ops.
Cal.Atty.Gen. 235 (1984)], the facts to be used to 
evaluate whether there is reasonable suspicion to believe 
that a child who seeks care for a sexually transmitted 
disease, pregnancy or abortion was the victim of child 
abuse include:
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1. The child’s medical history;

2. Other information available to the professional through 
consultation or examination; and

3. Whether the child is immature or mentally deficient. 
Pregnancy in a mentally or physically impaired child 
or an intellectually disabled child does, according to 
the California Attorney General, raise a reasonable 
suspicion of child abuse.

Minors Under 14 Years of Age: Lewd and Lascivious 
Conduct Versus Statutory Rape

As noted above, the commission of a lewd or lascivious 
act upon a child under 14 years of age, which is a violation 
of Penal Code Section 288, constitutes sexual assault. In 
Planned Parenthood Affiliates v. Van de Kamp, 181 Cal.
App.3d 245 (1986), the Court of Appeal held that no child 
abuse report need be made where the conduct involved 
is voluntary sexual activity between minors who are 
both under age 14 and are of a similar age. This ruling 
was affirmed in People v. Stockton Pregnancy Control 
Medical Clinic, supra, 203 Cal.App.3d at 234, where the 
court stated:

In practical effect, the [Child Abuse and Neglect 
Reporting] Act, as construed in Planned Parenthood, 
exempts from reporting as “child abuse” the voluntary 
sexual conduct of sexually mature boyfriends and 
girlfriends (i.e., minors age 14 and older) and the conduct 
of younger children of similar ages who voluntarily play 
doctor or otherwise engage in sexual experimentation.

However, the appellate court in the Stockton case also 
held that a report of child abuse is still required where the 
sexual activity, even though voluntary, is between a minor 
under age 14 and a person of disparate age. This includes 
instances in which the other person is an adult or a minor 
age 14 or older. Penal Code Section 288(c)(1) clarifies 
that it is deemed an offense where lewd or lascivious 
acts are committed with a minor of 14 or 15 years and 
the defendant is at least 10 years older than the victim. 
Moreover, Penal Code Section 261.5 sets forth degrees of 
liability for sexual intercourse with a minor more than two 
years younger than the age of the perpetrator.

WHEN TREATING SUBSTANCE USE DISORDER 
PATIENTS

Alcohol and/or drug abuse is not, in and of itself, a sufficient 
basis for reporting child abuse or neglect [Penal Code 
Section 11165.7(a)(38)].

The federal laws regulating the disclosure of patient 
records maintained in connection with the treatment of 
substance use disorders by federally assisted programs 

expressly permit the reporting under state law of incidents 
of suspected child abuse and neglect to appropriate 
state or local authorities [42 U.S.C. Section 290dd-2(e)] 
(see chapter 8 regarding federal laws governing the 
confidentiality of substance use disorder information). 

MATERNAL SUBSTANCE ABUSE

When a Report Must Be Made

A positive toxicology screen at the time of an infant’s 
delivery is not in and of itself a sufficient basis for reporting 
child abuse or neglect. However, any indication of maternal 
substance abuse requires an assessment of the needs 
of the mother and child under Health and Safety Code 
Section 123605. If other factors are present that indicate 
risk to a child, then a child abuse report must be made. 
However, a report based on risk to a child which relates 
solely to the inability of the parent to provide the child with 
regular care due to the parent’s substance abuse must be 
made only to a county welfare or probation department 
and not to a law enforcement agency. [Penal Code Section 
11165.13]

Needs Assessment

Each county must establish protocols between county 
health departments, county welfare departments, and all 
public and private hospitals in the county regarding the 
application and use of an assessment of the needs of, and 
a referral for, a substance abuse-exposed infant to a county 
welfare department.

The needs assessment must be performed by a health 
practitioner or a medical social worker before the infant is 
released from the hospital.

The purpose of the needs assessment is to:

1. Identify needed services for the mother, child or family, 
including, where applicable, services to assist the 
mother in caring for her child and services to assist 
maintaining children in their homes.

2. Determine the level of risk to the newborn upon release 
to the home and the corresponding level of services 
and intervention, if any, necessary to protect the 
newborn’s health and safety, including a referral to the 
county welfare department for child welfare services.

3. Gather data for information and planning purposes.

[Health and Safety Code Section 123605; Penal Code 
Section 11165.13]
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Government Facilities

In Ferguson et al. v. City of Charleston et al., 532 U.S. 67 
(2001), the U.S. Supreme Court ruled that a state hospital’s 
performance of a drug test to obtain evidence of a patient’s 
criminal conduct for law enforcement purposes is an 
unreasonable search if the patient has not consented to 
the procedure. In that case, a state hospital worked with 
local law enforcement personnel to develop policies to 
identify and report pregnant drug users. Criteria for testing 
pregnant women were developed which, according to the 
court, were not sufficiently related to illegal drug use to 
constitute probable cause or even a basis for a reasonable 
suspicion. No search warrants were sought. Chain of 
custody procedures and documentation were developed 
to make sure test results could be used in subsequent 
criminal proceedings. The hospital policy set forth the range 
of possible criminal charges and the logistics of police 
notification and arrests. The policy did not discuss different 
courses of medical treatment for either the mother or infant. 
For purposes of this case, it was assumed that the women 
did not consent to taking the urine sample (although there 
were no allegations that the urine was forcibly removed), 
testing the urine for drugs, or reporting the positive result to 
law enforcement.

The court found that the focus of the policy was on the 
arrest and prosecution of drug-abusing mothers, not 
medical care. The court held that because the hospital is 
a state hospital, the members of its staff are government 
actors and subject to the Fourth Amendment prohibitions 
against unreasonable search and seizure. The court stated 
that when a hospital undertakes to obtain evidence from 
its patients for the specific purpose of incriminating those 
patients, the hospital has a special obligation to make sure 
that the patients are fully informed about their constitutional 
rights. The court sent the case back to a lower court 
to determine whether informed consent was given by 
the patients.

The court distinguished this case from circumstances 
in which physicians, in the course of ordinary medical 
procedures aimed at helping the patient, come across 
information that under rules of law or ethics is subject to 
reporting requirements. However, the court also stated 
that the “reasonable expectation of privacy enjoyed by the 
typical patient undergoing diagnostic tests in a hospital 
is that the results of those tests will not be shared with 
nonmedical personnel without her consent.”

Government hospitals should work with their legal counsel 
to develop a drug testing policy that satisfies the concerns 
outlined by the court in the Ferguson case.

SAFE SURRENDER OF A NEWBORN

The voluntary surrendering of a newborn in accordance 
with California’s “safe surrender” law is not, in and of itself, 
a sufficient basis for reporting child abuse or neglect. (See 
E. “Child Abuse Reporting,” page 13.20, for information 
about reporting child abuse in the context of a surrendered 
newborn.)

HOMELESS CHILDREN

The fact that a child is homeless or is classified as an 
unaccompanied minor is not, in and of itself, a sufficient 
basis for reporting child abuse or neglect. However, this 
law is not intended to limit reports when a mandated 
reporter has knowledge of or observes an unaccompanied 
minor whom the mandated reporter knows or reasonably 
suspects to be the victim of abuse or neglect. [Penal Code 
Section 11165.15]

For purposes of this law, “homeless children and youths” 
means individuals who lack a fixed, regular, and adequate 
nighttime residence, and includes:

1. Children and youths who are sharing the housing 
of other persons due to loss of housing, economic 
hardship, or a similar reason; are living in motels, 
hotels, trailer parks, or camping grounds due to the 
lack of alternative adequate accommodations; are 
living in emergency or transitional shelters; or are 
abandoned in hospitals; 

2. Children and youths who have a primary nighttime 
residence that is a public or private place not 
designed for or ordinarily used as a regular sleeping 
accommodation for human beings; and 

3. Children and youths who are living in cars, parks, 
public spaces, abandoned buildings, substandard 
housing, bus or train stations, or similar settings. 

“Unaccompanied youth” includes a homeless child or 
youth not in the physical custody of a parent or guardian.                            

[42 U.S.C. Section 11301 et seq.; 42 U.S.C. 
Section 11434a]

F. Privileges Inapplicable

Neither the physician-patient privilege nor the 
psychotherapist-patient privilege applies to information that 
must be reported pursuant to child abuse reporting laws in 
a court proceeding or administrative hearing [Penal Code 
Section 11171.2]. 

In People v. Stritzinger, 34 Cal.3d 505 (1983), the 
California Supreme Court held that the child abuse 
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or neglect reporting requirements supersede the 
psychotherapist-patient privilege, and that confidential 
information must be disclosed by a psychotherapist in 
order to fulfill the reporting requirements. However, the 
court also held that only the information which must be 
reported may be disclosed, and that a psychotherapist 
cannot disclose information received after the report 
was made if it pertains to the identical situation that was 
reported. 

The California Attorney General has opined that the child 
abuse reporting requirements supersede the confidentiality 
provisions of the Lanterman-Petris-Short Act (see chapter 
17 regarding the Lanterman-Petris-Short Act requirements) 
[65 Ops.Cal.Atty.Gen. 345 (1982)]. Facilities should consult 
their legal counsel regarding the scope of disclosure that is 
required by the child abuse reporting statute.

G. Disclosure and Follow-Up Procedures

DISCLOSURE TO INVESTIGATOR 

Information relevant to the incident of child abuse or 
neglect and information relevant to a report made pursuant 
to Penal Code Section 11166.05 (see “Emotional Damage,” 
page 17.8) may be given to an investigator from an agency 
that is investigating a known or suspected case of child 
abuse or neglect [Penal Code Section 11167(b)]. However, 
the only information that may be disclosed is that which 
is relevant to the incident of child abuse or neglect. Thus, 
medical information regarding the involved persons (e.g., a 
suspected victim or perpetrator) should be disclosed only if 
it appears to satisfy this relevancy test. 

Scope of Information to be Released

In Ferraro v. Chadwick, 221 Cal.App.3d 86 (1990), parents 
who were reported for child abuse sued the reporting 
hospital and physician alleging that statements made 
and information provided after the initial report of child 
abuse were outside the immunity provided under Penal 
Code Section 11172 (see the discussion of immunity 
in G. “Immunity From Liability,” page 17.5). In rejecting 
this argument, the court made several points relevant 
to the scope of permissible disclosure of information 
to investigators:

1. The type of report or communication contemplated by 
Section 11167(b) most often is going to occur after an 
initial report of suspected abuse.

2. Section 11167 anticipates that, in the course of an 
investigation into suspected abuse, the reporter 
(“particularly if the reporter is a doctor”) is going 

to be contacted and interviewed by the agency 
conducting the investigation, and the law approves 
communications between the reporter and the 
investigating agency.

3. The child abuse reporting laws both authorize and 
protect these subsequent communications, regardless 
of whether they were in response to law enforcement 
inquiries or were initiated by the doctor and/or hospital.

These comments show that the court in Ferraro obviously 
considered release of information under Penal Code 
Section 11167(b) to be authorized reports under the 
immunity statute. However, the only information that may 
be disclosed is information that is relevant to the incident 
of suspected abuse. Thus, medical information regarding 
the involved persons, whether a suspected victim or 
perpetrator, should be disclosed under this provision only if 
it appears to satisfy this relevancy test.

If the information being requested does not appear to meet 
this test, then the law enforcement officers should be asked 
to obtain a court order or search warrant. As the California 
Attorney General points out in its Child Abuse Prevention 
Handbook (revised January 2000) (p. 56): 

As in all areas of criminal law, all searches, seizures, 
and arrests made in the course of child abuse 
investigations must comply with the requirements of the 
Fourth Amendment.

Mental Health and Substance Abuse Information

There are also some restrictions that have particular 
application to mental health information (see chapter 8 
regarding laws governing the confidentiality of mental 
health information).

While the psychotherapist-patient privilege does not apply 
to information required to be reported pursuant to the child 
abuse reporting laws, at least one court has ruled that the 
privilege continues to apply to information not required to 
make the report. In People v. Stritzinger, 34 Cal.3d 505 
(1983), the court ruled that while a psychotherapist was 
required to disclose privileged information in order to make 
a child abuse report, the psychotherapist should not have 
disclosed information received after the report was made 
that did not disclose new incidents of abuse.

In addition, the California Attorney General has stated its 
view that while the child abuse reporting laws override 
the Lanterman-Petris-Short confidentiality law for mental 
health information, it does so only to permit persons to 
report “what they know or have observed” [65 Ops.Cal.Atty.
Gen 345, 355 (1982)]. According to the Attorney General’s 
opinion, the reporting law does not give child protection 
agencies direct access to mental health records and 
information protected by the Lanterman-Petris-Short Act.
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Similarly, the federal law regarding the confidentiality of 
substance use disorder program records contains an 
exception to confidentiality to report suspected child abuse 
[42 U.S.C. Section 290dd-2(e)]. However, this exception 
does not permit disclosure of patient records in any legal 
proceeding that may later arise from the initial child abuse 
report. Records requested for court proceedings may 
be released only if the requestor has complied with the 
procedures set forth in the federal regulations that apply 
to federally-funded substance use disorder programs. 
[42 C.F.R. Sections 2.12(c)(12) and 2.61-2.67] (See chapter 
8 regarding laws governing the confidentiality of substance 
use disorder information.)

DISCLOSURE TO LICENSING AGENCY

Information relevant to an incident of child abuse or 
neglect (including the investigation report and other 
pertinent materials) as well as information relevant to a 
report made pursuant to Penal Code Section 11166.05 
(see “Emotional Damage,” page 17.8), may be given to 
the California Department of Social Services, or the county 
licensing agency that has contracted with the state for 
the performance of its services, when it is investigating a 
known or suspected case of child abuse or neglect [Penal 
Code Sections 11167(c), 11167.5(b)(6), 11170(b)(4)]. 
However, the only information that may be disclosed is 
that which is relevant to the incident of child abuse or 
neglect. Thus, medical information regarding the involved 
persons (e.g., a suspected victim or perpetrator) should be 
disclosed only if it appears to satisfy this relevancy test. 

Interestingly, as used in the child abuse law, “licensing 
agency” does not appear to include the California 
Department of Public Health (CDPH) (see Penal Code 
Section 11165.11 for the definition of “licensing agency”). 
However, CDPH has other legal authority to review hospital 
records; an attorney should be consulted if doubt exists as 
to whether particular records should be disclosed to CDPH.

H. Immunity From Liability

MANDATED REPORTERS

No mandated reporter shall incur any civil or criminal liability 
as a result of making a report required or authorized by the 
child abuse reporting law. This immunity applies even if the 
mandated reporter acquired the knowledge or reasonable 
suspicion of child abuse or neglect outside of his or her 
professional capacity or outside the scope of his or her 
employment. [Penal Code Section 11172]

Two court decisions have emphasized that this immunity 
for mandated reporters is absolute — that is, the immunity 
applies regardless of whether or not the person making 
the report knew or should have known that the report 
was not true [Krikorian v. Barry, 196 Cal.App.3d 1211 
(1987); Storch v. Silverman, 186 Cal.App.3d 671 (1986)]. 
Additionally, the immunity applies not only to the person 
who makes the report (i.e., telephones the agency and 
submits the written report) but to any other mandated 
reporter involved in the identification of an instance of 
child abuse even though they did not personally report 
it to the authorities [Storch v. Silverman, supra, 186 Cal.
App.3d at 681]. This recognizes that in many instances, 
especially in hospitals, the discovery of child abuse will be a 
collaborative event, involving more than one person.

In Krikorian v. Barry, supra, 196 Cal.App.3d at 1223, the 
court held that Penal Code Section 11172 immunity 
encompasses not only the actual act of reporting but also:

conduct giving rise to the obligation to report, such as 
the collection of data, or the observation, examination or 
treatment of the suspected victim or perpetrator of child 
abuse, performed in a professional capacity or within the 
scope of employment.... [Accord, McMartin v. Children’s 

Institute International, 212 Cal.App.3d 1393 (1989), cert. 
den., 494 U.S. 1057 (1990)] 

Mandated reporters are immunized not only for activity 
related to the initial mandated report but also with respect 
to activity after the initial report that is authorized under 
the child abuse reporting law. [Ferraro v. Chadwick, 221 
Cal.App.3d 86 (1990) and Thomas v. Chadwick, 224 Cal.
App.3d 813 (1990) modified, 224 Cal.App.3d 1637]

Attorneys’ Fees

In addition, the California Legislature recognized that 
while the immunity from liability prevents imposition of 
liability, it cannot prevent the filing of a lawsuit against a 
person who reports. Thus, to limit the financial hardship 
that persons may incur as a result of fulfilling their legal 
reporting responsibilities, the law allows a person who is 
sued as a result of fulfilling his or her mandatory reporting 
obligation to recover from the state the attorneys’ fees 
spent defending the action, if the person prevails. The 
state is required to reimburse the person for reasonable 
attorneys’ fees at hourly rates based upon the rates 
charged by the California Attorney General, up to $50,000 
[Penal Code Section 11172(d)]. A claim may be filed with 
the Department of General Services.

VOLUNTARY REPORTERS

Penal Code Section 11172 also provides that any other 
person reporting a suspected instance of child abuse or 
neglect (i.e., those making voluntary reports) shall not incur 
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civil or criminal liability as a result of making the report 
unless it can be proved that the report was false and that 
the person knew it was false or that the report was made 
with reckless disregard of its truth or falsity. In such a case, 
the person making the report is liable for any damages 
caused [Penal Code Section 11172(a)].

IMMUNITY FOR PROVIDING ACCESS TO THE VICTIM

Health practitioners and other persons are granted 
immunity from civil or criminal liability for providing access 
to a suspected or known victim of child abuse or neglect to 
a government agency investigating a report of suspected 
child abuse or neglect [Penal Code Section 11172(b)].

IMMUNITY FOR PHOTOGRAPHING OF SUSPECTED 
ABUSE

Mandated reporters (and others taking photographs at 
the mandated reporter’s direction) are not subject to civil 
or criminal liability for photographing a suspected victim 
of child abuse or neglect, or causing photographs to be 
taken, without parental consent, or for disseminating the 
photographs or images with the required reports. However, 
this law does not give immunity from liability for other uses 
of the photographs [Penal Code Section 11172(a)].

The health care provider may wish to obtain photographs 
to assist the investigating agency and to provide 
documentation should a question arise about the 
justification for a report made by the hospital.

I. Confidentiality of Reports

Reports of child abuse and the information contained in 
them, as well as certain child abuse or neglect investigative 
reports, are confidential and may be disclosed only as 
provided by statute [Penal Code Section 11167.5(a)]. 
Those to whom the statute permits disclosure include 
various law enforcement and governmental agencies, 
coroners and medical examiners, multidisciplinary teams, 
hospital scan teams, agencies responsible for licensing 
facilities that care for children, adoption agencies, and 
others as specified. (See Penal Code Sections 11167-
11170.5 and G. “Disclosure and Follow-Up Procedures,” 
page 17.16.) Such disclosures should typically be made by 
the agency to which the original report is made, rather than 
by initial reporters.

The identity of all persons who make child abuse reports is 
confidential and may be disclosed only among the following 
agencies receiving or investigating mandated reports: 

1. To the prosecutor in a criminal prosecution or in an 
action initiated under Welfare and Institutions Code 
Section 602 arising from alleged child abuse; 

2. To counsel appointed to represent the child pursuant to 
Welfare and Institutions Code Section 317(c); 

3. To the county counsel or prosecutor in a proceeding 
under Family Code Section 7800 et seq. or Welfare 
and Institutions Code Section 300 et seq.; or 

4. To a licensing agency when abuse or neglect in 
out-of-home care is reasonably suspected. 

In addition, the identity may be disclosed when the reporter 
waives confidentiality or by court order.

No agency or person may disclose the identity of a person 
who makes a child abuse report to that person’s employer, 
except with the employee’s consent or by court order. 

[Penal Code Section 11167(d)]

Notwithstanding these confidentiality requirements, a 
representative of a child protective services agency 
performing an investigation that results from a report of 
suspected child abuse or neglect made pursuant to the 
child abuse reporting law, at the time of the initial contact 
with the individual who is subject to the investigation, 
shall advise the individual of the complaints or allegations 
against him or her, in a manner that is consistent with the 
requirement to protect the identity of the reporter. [Penal 
Code Section 11167(e)]

Violation of this confidentiality requirement is a 
misdemeanor punishable by imprisonment in a county jail 
not to exceed six months, by a fine of $500, or by both that 
imprisonment and fine. [Penal Code Section 11167.5(a)]

J. Sanctions for a Failure to Report

A person who is required to, but fails to, report an instance 
of known or reasonably suspected child abuse or neglect 
may be found guilty of a misdemeanor. The punishment 
may include up to six months imprisonment in the county 
jail, a fine of up to $1,000, or both [Penal Code Section 
11166(c)]. A supervisor or administrator who impedes or 
inhibits an employee’s reporting of child abuse may be 
subject to up to six months imprisonment in the county 
jail or a fine not to exceed $1,000, or both. A mandated 
reporter who willfully fails to report abuse or neglect, or 
a person who impedes or inhibits a report of abuse or 
neglect, where that abuse or neglect results in death or 
great bodily injury, will be punished by not more than one 
year in a county jail, a fine of up to $5,000, or both [Penal 
Code Section 11166.01] The statutory provisions do not 
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affect the principle established in Landeros v. Flood, 17 
Cal.3d 399 (1976), which imposes civil liability for a failure 
to report child abuse (see “Civil Liability,” page 17.2).

If a mandated reporter intentionally conceals his or her 
failure to report an incident known by the mandated 
reporter to be abuse or severe neglect under this section, 
the failure to report is a continuing offense until an agency 
specified in Section 11165.9 discovers the offense [Penal 
Code Section 11166(c)].

K. Employer Obligations

OBTAIN EMPLOYEES’ ACKNOWLEDGMENT OF 
REPORTING OBLIGATIONS

Hospitals and other employers of mandated reporters are 
required to provide forms on which the mandated reporters 
acknowledge that they are aware of the child abuse and 
neglect reporting requirements and will comply with them. 
The form must inform the employee that he or she is a 
mandated reporter and inform the employee of his or her 
reporting obligations under Penal Code Section 11166 and 
of his or her confidentiality rights under Penal Code Section 
11167(d). The employer must provide a copy of Penal Code 
Sections 11165.7, 11166 and 11167 to the employee. 
These statements must be retained by the employer. The 
employer must bear the costs of printing, distributing and 
filing the acknowledgment forms [Penal Code Section 
11166.5]. 

The statements must be signed by any person hired after 
Jan. 1, 1985, who is required to report. 

Because this requirement applies only to employees hired 
by a hospital, it does not apply specifically to medical staff 
members who have no employment relationship with the 
hospital. However, hospitals may choose to have medical 
staff members acknowledge their awareness of their 
obligations to report suspected instances of child abuse or 
neglect, particularly if the medical staff members may be 
treating possible victims of child abuse who present to the 
emergency room.

The hospital may supplement its form by discussing any 
special policy it has regarding notifying supervisors and 
administration about reports that will be or are made, and 
how the reporting is coordinated when several employees 
become aware of the same instance of suspected child 
abuse or neglect. Hospitals may use the “Employee 
Acknowledgment of Child Abuse and Neglect Reporting 
Obligations” form (CHA Form 19-2) for this purpose.

TRAIN EMPLOYEES

The law also strongly encourages employers to provide 
their employees who are mandated reporters with 
training in child abuse and neglect identification and 
reporting. Whether or not employers provide this training, 
the employers must provide their employees who are 
mandated reporters with the required notice of their status 
as a mandated reporter.

VI. ABUSE OF ELDERS AND DEPENDENT 
ADULTS

A. Introduction

The Elder Abuse and Dependent Adult Civil Protection Act 
[Welfare and Institutions Code Sections 15600-15659] 
imposes mandatory reporting requirements for abuse of 
elders and dependent adults. The reporting requirements 
for elders and dependent adults are identical. Abuse of 
an elder or dependent adult is a criminal act [Penal Code 
Section 368].

Under the law, any mandated reporter who, in his or her 
professional capacity, or within the scope of his or her 
employment, has observed or has knowledge of an incident 
that reasonably appears to be abuse, or is told by an 
elder or dependent adult that he or she has experienced 
behavior, including an act or omission, constituting abuse, 
must report the known or suspected instance of abuse 
by telephone or through a confidential Internet reporting 
tool (when available) immediately or as soon as practicably 
possible. If initially reported by telephone, a written report 
or an Internet report must be sent within two working days. 
Quicker reporting is required if the abuse occurred in a 
long-term care facility. (See “To Whom Reports are Made; 
Time Frames,” page 17.25, for time frames.)

Abuse of an elder or a dependent adult includes physical 
abuse, neglect, financial abuse, abandonment, isolation, 
abduction or other treatment with resulting physical harm 
or pain or mental suffering, or the deprivation by a care 
custodian of goods or services that are necessary to avoid 
physical harm or mental suffering [Welfare and Institutions 
Code Section 15610.07]. Abuse does not include the use 
of reasonable and necessary force by a peace officer acting 
within the course of his or her employment [Penal Code 
Section 11174.4].

WHO IS AN ELDER OR DEPENDENT ADULT?

Elders are persons 65 years of age or older. Dependent 
adults are persons between ages 18 and 64 with physical 
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or mental limitations that restrict their ability to carry 
out normal activities or protect their rights, including 
persons with physical or developmental disabilities or 
age-diminished physical or mental abilities. A person may 
be considered a dependent adult even if he or she lives 
independently. The law also expressly states that any 
person between the ages of 18 and 64 who is admitted 
as an inpatient in an acute care hospital or other 24-hour 
health facility is a dependent adult. (See Welfare and 
Institutions Code Sections 15610.23 and 15610.27 for 
definitions of relevant facilities.) [Welfare and Institutions 
Code Sections 15610.23 and 15610.27]

B. Definitions

“Abandonment” means the desertion or willful forsaking 
of an elder or dependent adult by anyone having care or 
custody of that person under circumstances in which a 
reasonable person would continue to provide care and 
custody [Welfare and Institutions Code Section 15610.05].

“Abuse of an elder or a dependent adult” means physical 
abuse, neglect, abandonment, isolation, abduction, or other 
treatment with resulting physical harm or pain or mental 
suffering, or the deprivation by a care custodian of goods 
or services that are necessary to avoid physical harm or 
mental suffering. Abuse of an elder or a dependent adult 
also includes financial abuse as defined below. [Welfare and 
Institutions Code Section 15610.07]

“Adult protective services agency” means a county 
welfare department, except persons who do not work 
directly with elders or dependent adults as part of their 
official duties, including members of support staff and 
maintenance staff [Welfare and Institutions Code Section 
15610.13].

“Care custodian” means an administrator or an employee 
of any of specified public or private facilities or agencies, or 
persons providing care or services for elders or dependent 
adults, including members of the support staff and 
maintenance staff [Welfare and Institutions Code Section 
15610.17]. These facilities and agencies include the 
following: 24-hour health facilities as defined in Health and 
Safety Code Sections 1250, 1250.2 and 1250.3; clinics; 
home health agencies; agencies providing publicly funded 
in-home supportive services, nutrition services, or other 
home- and community-based support services; adult day 
health care centers and adult day care; Alzheimer’s Disease 
day care resource centers; community care facilities as 
defined in Health and Safety Code Section 1502; residential 
care facilities for the elderly as defined in Health and Safety 
Code Section 1569.2; respite care facilities; and other 

protective, public, sectarian, mental health, or private 
assistance or advocacy agencies and persons providing 
health services or social services to elders or dependent 
adults. (See Welfare and Institutions Code Section 
15610.17 for a complete list of “care custodians.”)

“Clergy member” means a priest, minister, rabbi, religious 
practitioner or similar functionary of a church, synagogue, 
temple, mosque or recognized religious denomination 
or organization. Clergy member does not include unpaid 
volunteers whose principal occupation or vocation does not 
involve active or ordained ministry in a church, synagogue, 
temple, mosque or recognized religious denomination 
or organization, and who periodically visit elder or 
dependent adults on behalf of that church, synagogue, 
temple, mosque or recognized religious denomination 
or organization. [Welfare and Institutions Code Section 
15610.19]

“Endangered adult” means a dependent or elder adult 
who is at immediate risk of serious injury or death, due to 
suspected abuse or neglect and who demonstrates the 
inability to take action to protect himself or herself from the 
consequences of remaining in that situation or condition 
[Welfare and Institutions Code Section 15701.25].

“Financial abuse” occurs when a person or entity takes, 
secretes, appropriates, obtains, or retains (or assists 
another to do so) real or personal property of an elder 
or dependent adult for a wrongful use or with intent to 
defraud or both, or by undue influence. A person or entity 
shall be deemed to have taken, secreted, appropriated, 
obtained, or retained for a wrongful use if, among other 
things, the person did so knowing (or if the person should 
have known) that this would likely be harmful to the elder 
or dependent adult. Property includes any property right, 
including by means of an agreement, donative transfer, or 
testamentary bequest, regardless of whether the property 
is held directly or by a representative. A representative is a 
conservator, trustee or other representative of the estate of 
an elder or dependent adult, or an attorney-in-fact acting 
within the authority of the power of attorney. [Welfare and 
Institutions Code Section 15610.30]

“Goods and services necessary to avoid physical harm 
or mental suffering” include, but are not limited to, all 
of the following [Welfare and Institutions Code Section 
15610.35]:

1. The provision of medical care for physical and mental 
health needs.

2. Assistance in personal hygiene.

3. Adequate clothing.
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4. Adequately heated and ventilated shelter.

5. Protection from health and safety hazards.

6. Protection from malnutrition, under those 
circumstances where the results include, but are not 
limited to, malnutrition and deprivation of necessities or 
physical punishment.

7. Transportation and assistance necessary to secure any 
of the needs set forth above.

“Health practitioner” includes a physician; psychiatrist; 
psychologist; dentist; resident; intern; podiatrist; 
chiropractor; registered nurse; dental hygienist; licensed 
clinical social worker or associate clinical social worker; 
associate clinical marriage and family therapist; licensed 
professional clinical counselor; any other person who is 
currently licensed under Business and Professions Code 
Section 500 et seq.; emergency medical technician I or 
II; paramedic; person certified pursuant to Health and 
Safety Code Section 1797 et seq.; psychological assistant 
registered pursuant to Business and Professions Code 
Section 2913; marriage and family therapist trainee, as 
defined in Business and Professions Code Section 
4980.03; unlicensed associate marriage and family 
therapist registered under Business and Professions Code 
Section 4980.44; a professional clinical counselor trainee; 
an associate professional clinical counselor; state or county 
public health or social service employee who treats an elder 
or a dependent adult for any condition; substance use 
disorder counselor; or a coroner [Welfare and Institutions 
Code Section 15610.37].

“Imminent danger” means a substantial probability that 
an elder or dependent adult is in imminent or immediate 
risk of death or serious physical harm, through either his 
or her own action or inaction, or as a result of the action or 
inaction of another person [Welfare and Institutions Code 
Section 15610.39].

“Isolation” means any of the following [Welfare and 
Institutions Code Section 15610.43]:

1. Acts intentionally committed for the purpose of 
preventing, and that do serve to prevent, an elder 
or dependent adult from receiving his or her mail or 
telephone calls.

2. Telling a caller or prospective visitor that an elder or 
dependent adult is not present, does not wish to talk 
with the caller, or does not wish to meet with the visitor 
where the statement is: 

a. False;

b. Contrary to the express wishes of the elder or 
dependent adult, whether he or she is competent 
or not; and

c. Made for the purpose of preventing the elder or 
dependent adult from having contact with family, 
friends or concerned persons.

3. False imprisonment, as defined in Penal Code 
Section 236.

4. Physical restraint of an elder or dependent adult for 
the purpose of preventing him or her from meeting 
with visitors.

These acts are subject to a rebuttable presumption that 
they do not constitute isolation if they are performed 
pursuant to the instructions of a physician licensed to 
practice medicine in California, who is caring for the 
elder or dependent adult at the time the instructions are 
given, and who gives the instructions as part of his or her 
medical care.

Also, these acts shall not constitute isolation if they are 
performed in response to a reasonably perceived threat of 
danger to property or physical safety.

“Local law enforcement agency” means a city police 
or county sheriff’s department, or a county probation 
department, except persons who do not work directly with 
elders or dependent adults as part of their official duties, 
including members of support staff and maintenance staff 
[Welfare and Institutions Code Section 15610.45].

“Long-term care facility” means any of the following 
[Welfare and Institutions Code Section 15610.47]:

1. A long-term health care facility, as defined in Health 
and Safety Code Section 1418(a).

2. A community care facility, as defined in Health and 
Safety Code Section 1502(a), whether licensed 
or unlicensed.

3. A swing bed in an acute care facility, or an extended 
care facility.

4. An adult day health care center as defined in Health 
and Safety Code Section 1570.7(b).

5. A residential care facility for the elderly as defined in 
Health and Safety Code Section 1569.2.

“Long-term care ombudsman” means the California 
Long-Term Care Ombudsman, local ombudsman 
coordinators, and other persons currently certified as 
ombudsmen by the California Department of Aging as 
described in Welfare and Institutions Code Section 9700 et 
seq. [Welfare and Institutions Code Section 15610.50].

“Mental suffering” means: 

1. Fear, agitation, confusion, severe depression or other 
forms of serious emotional distress that is brought 
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about by forms of intimidating behavior, threats, 
harassment or by deceptive acts performed; or 

2. False or misleading statements made with malicious 
intent to agitate, confuse, frighten or cause severe 
depression or serious emotional distress of the elder or 
dependent adult.

[Welfare and Institutions Code Section 15610.53]

“Neglect” means:

1. The negligent failure of a person having the care or 
custody of an elder or a dependent adult to exercise 
that degree of care that a reasonable person in a like 
position would exercise; or

2. The negligent failure of an elder or dependent adult 
to exercise that degree of self-care that a reasonable 
person in a like position would exercise.

Neglect includes, but is not limited to, all of the following:

1. Failure to assist in personal hygiene, or in the provision 
of food, clothing or shelter.

2. Failure to provide medical care for physical and mental 
health needs. No person shall be deemed neglected 
or abused for the sole reason that he or she voluntarily 
relies on treatment by spiritual means through prayer 
alone in lieu of medical treatment.

3. Failure to protect from health and safety hazards.

4. Failure to prevent malnutrition or dehydration.

If a person cannot provide the above for himself or 
herself due to poor cognitive functions, mental limitation, 
substance abuse or chronic poor health, this also 
constitutes neglect.

[Welfare and Institutions Code Section 15610.57]

“Physical abuse” means all of the following, as these terms 
are defined in the Penal Code [Welfare and Institutions 
Code Section 15610.63]:

1. Assault

2. Battery

3. Assault with a deadly weapon or force likely to produce 
great bodily injury

4. Unreasonable physical constraint, or prolonged or 
continual deprivation of food or water

5. Sexual assault, which means any of the following:

a. Sexual battery

b. Rape

c. Rape in concert

d. Spousal rape

e. Incest

f. Sodomy

g. Oral copulation

h. Sexual penetration

i. Lewd or lascivious act

6. Use of a physical or chemical restraint or psychotropic 
medication under any of the following conditions:

a. For punishment

b. For a period significantly beyond that for which the 
restraint or medication is authorized by a physician 
licensed in California who is providing medical 
care to the elder or dependent adult at the time 
the instructions are given

c. For any purpose not authorized by the physician

“Reasonable suspicion” means an objectively reasonable 
suspicion that a person would entertain, based upon facts 
that could cause a reasonable person in a like position, 
drawing when appropriate upon his or her training and 
experience, to suspect abuse [Welfare and Institutions 
Code Section 15610.65].

“Serious bodily injury” means an injury involving extreme 
physical pain, substantial risk of death, or protracted loss 
or impairment of function of a bodily member, organ, or of 
mental faculty, or requiring medical intervention, including, 
but not limited to, hospitalization, surgery, or physical 
rehabilitation [Welfare and Institutions Code Section 
15610.67].

“Substance use disorder counselor” is a person providing 
counseling services in an alcoholism or drug abuse 
recovery and treatment program licensed, certified, or 
funded under Part 2 (commencing with Section 11760) of 
Division 10.5 of the Health and Safety Code.

“Undue influence” means excessive persuasion that 
causes another person to act or refrain from acting by 
overcoming that person’s free will and results in inequity. 
In determining whether a result was produced by undue 
influence, all of the following must be considered:

1. The vulnerability of the victim. Evidence of vulnerability 
may include, but is not limited to, incapacity, illness, 
disability, injury, age, education, impaired cognitive 
function, emotional distress, isolation, or dependency, 
and whether the influencer knew or should have known 
of the alleged victim’s vulnerability.
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2. The influencer’s apparent authority. Evidence of 
apparent authority may include, but is not limited to, 
status as a fiduciary, family member, care provider, 
health care professional, legal professional, spiritual 
adviser, expert, or other qualification.

3. The actions or tactics used by the influencer. Evidence 
of actions or tactics used may include, but is not 
limited to, all of the following:

a. Controlling necessaries of life, medication, the 
victim’s interactions with others, access to 
information, or sleep.

b. Use of affection, intimidation, or coercion.

c. Initiation of changes in personal or property 
rights, use of haste or secrecy in effecting those 
changes, effecting changes at inappropriate 
times and places, and claims of expertise in 
effecting changes.

4. The equity of the result. Evidence of the equity of the 
result may include, but is not limited to, the economic 
consequences to the victim, any divergence from the 
victim’s prior intent or course of conduct or dealing, 
the relationship of the value conveyed to the value 
of any services or consideration received, or the 
appropriateness of the change in light of the length 
and nature of the relationship. 

Evidence of an inequitable result, without more, is not 
sufficient to prove undue influence.

[Welfare and Institutions Code Section 15610.70]

C. Mandatory Reporting of Abuse

Certain categories of persons, referred to as mandated 
reporters, are required to report any suspected abuse, as 
defined, of elders or dependent adults.

MANDATED REPORTERS

Persons required to report elder or dependent adult 
abuse are:

1. Elder or dependent adult “care custodians” (see 
definition on page 17.20; every employee of a hospital 
is a “care custodian”).

2. Health practitioners (see page 17.4.)

3. Clergy members.

4. Employees of a county adult protective services 
agency or local law enforcement agency.

5. Any person who has assumed full or intermittent 
responsibility for the care or custody of an elder or 
dependent adult, whether or not that person receives 
compensation, including administrators, supervisors, 
and any licensed staff of a public or private facility that 
provides care or services for elder or dependent adults 
[Welfare and Institutions Code Section 15630(a)].

Exception

A mandated reporter who is a clergy member who acquires 
knowledge or reasonable suspicion of elder or dependent 
adult abuse during a penitential communication is not 
required to report. “Penitential communication” means 
a communication that is intended to be in confidence, 
including, but not limited to, a sacramental confession 
made to a clergy member who, in the course of the 
discipline or practice of his or her church, denomination 
or organization is authorized or accustomed to hear 
those communications and under the discipline, 
tenets, customs or practices of his or her church, 
denomination or organization, has a duty to keep those 
communications secret.

However, this exception does not modify or limit a clergy 
member’s duty to report known or suspected elder and 
dependent adult abuse if he or she is acting in the capacity 
of a care custodian, health practitioner or employee of an 
adult protective agency.

A clergy member who is not regularly employed on either 
a full-time or part-time basis in a long-term care facility or 
does not have care or custody of an elder or dependent 
adult is not required to report abuse or neglect that is 
not reasonably observable or discernible to a reasonably 
prudent person having no specialized training or experience 
in elder or dependent care.

WHAT TRIGGERS REPORTING OBLIGATION

General Rule

A report must be made by a mandated reporter who, in 
his or her professional capacity or within the scope of his 
or her employment [Welfare and Institutions Code Section 
15630(b)]:

1. Has observed or has knowledge of an incident 
that reasonably appears to be physical abuse, 
abandonment, abduction, isolation, financial abuse or 
neglect; or

2. Is told by an elder or dependent adult that he or she 
has experienced behavior, including an act or omission, 
constituting physical abuse, abandonment, abduction, 
isolation, financial abuse or neglect; or

3. Reasonably suspects abuse.
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No Duty to Investigate

A mandated reporter does not have a duty to investigate 
a known or suspected incident of abuse. In fact, criminal 
liability may arise where a mandated reporter undertakes 
an investigation and determines that no report is needed 
[People v. Davis, 126 Cal. App. 4th 1416 (2005)]. It is up 
to the mandated reporter to report the facts giving rise to 
the suspicion of abuse, and it is up to law enforcement to 
investigate and determine whether abuse occurred.

Incidents That Do Not Need to Be Reported

A physician, registered nurse or psychotherapist as defined 
in Evidence Code Section 1010 need not report an incident 
if all of the following conditions exist:

1. The mandated reporter has been told by an elder 
or dependent adult that he or she has experienced 
behavior constituting physical abuse, abandonment, 
abduction, isolation, financial abuse or neglect.

2. The mandated reporter is not aware of any 
independent evidence that corroborates the statement 
that the abuse has occurred.

3. The elder or dependent adult has been diagnosed 
with a mental illness or dementia, or is the subject of 
a court-ordered conservatorship because of a mental 
illness or dementia.

4. The physician, registered nurse or psychotherapist as 
defined in Evidence Code Section 1010 reasonably 
believes, in the exercise of clinical judgment, that the 
abuse did not occur.

(See “Definition of Psychotherapist,” page 16.19, for a list 
of which professionals are considered “psychotherapists” 
pursuant to Evidence Code Section 1010.)

In addition, in a long-term care facility, a mandated reporter 
need not report an incident where all of the following 
conditions exist:

1. The mandated reporter is aware that there is a proper 
plan of care.

2. The mandated reporter is aware that the plan of care 
was properly provided or executed.

3. A physical, mental or medical injury occurred as a 
result of care provided pursuant to the above. 

4. The mandated reporter reasonably believes that the 
injury was not the result of abuse.

This exception applies only to those categories of 
mandated reporters that the California Department of 
Public Health (CDPH) determines have access to plans 
of care and have the training and experience necessary 

to determine whether the conditions specified have been 
met. A mandated reporter in a long-term care facility is not 
required to seek, nor is precluded from seeking, information 
regarding a known or suspected incident of abuse prior to 
reporting. 

D. Nonmandated Reporting

In addition to the reports of abuse that must be made 
by mandated reporters, reports of other types of elder 
or dependent adult abuse may be made by any person, 
whether mandated reporters or other persons. Other forms 
of elder or dependent adult abuse may include intimidation, 
cruel punishment or other treatment that endangers an 
elder or dependent adult’s emotional well-being. If a report 
is not required to be made under California law, then it may 
not be made by the patient’s health care provider unless 
it also complies with federal privacy regulations, which 
require that:

1. The victim agrees to the disclosure; or

2. The health care provider, in the exercise of professional 
judgment, believes the disclosure is necessary to 
prevent serious harm to the victim or other potential 
victims; or

3. If the victim is unable to agree because of incapacity, a 
law enforcement or other public official authorized to 
receive the report represents that the protected health 
information to be disclosed is not intended to be used 
against the victim and that an immediate enforcement 
activity that depends upon the disclosure would be 
materially and adversely affected by waiting until the 
victim is able to agree to the disclosure. [45 C.F.R. 
Section 164.512(c); Civil Code Section 56.10(c)(14)]

BY MANDATED REPORTERS

If making the report satisfies the standards described 
above, then a mandated reporter may file a report where 
that person knows, or reasonably suspects, that types of 
elder or dependent adult abuse for which reports are not 
mandated have been inflicted on an elder or dependent 
adult or that the emotional well-being of an elder or 
dependent adult is endangered in any other way [Welfare 
and Institutions Code Section 15630(c)].

If the suspected abuse occurred in a long-term care 
facility other than a state mental health hospital or a state 
developmental center, the report may be made to the 
long-term care ombudsman program.

If the suspected abuse occurred in a state mental health 
hospital or a state developmental center, the report may 
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be made to the designated investigator of the California 
Department of State Hospitals or the California Department 
of Developmental Services, or to a local law enforcement 
agency or to the local ombudsman.

If the suspected abuse occurred in any other place, 
the report may be made to the county adult protective 
services agency.

If the conduct involves criminal activity not constituting 
abuse, it may also be immediately reported to the 
appropriate law enforcement agency, if such reporting 
complies with federal privacy regulations (see chapter 8). 
(See also M. “Federal Requirements,” page 17.29.)

BY OTHER PERSONS

A person who is not a mandated reporter who knows or 
reasonably suspects that an elder or dependent adult has 
been the victim of abuse may report that abuse as follows 
[Welfare and Institutions Code Section 15631]:

1. If the abuse is alleged to have occurred in a long-term 
care facility, the report may be made to a long-term 
care ombudsman program or local law enforcement 
agency, or both.

2. If the abuse is alleged to have occurred in any place 
other than a long-term care facility, the report may be 
made to the county adult protective services agency or 
local law enforcement agency. 

However, the federal privacy requirements described 
in D. “Nonmandated Reporting,” page 17.24, must be 
met before a report may be made by the victim’s health 
care provider.

E. Making Reports

TO WHOM REPORTS ARE MADE; TIME FRAMES

Abuse Occurring in a Long-Term Care Facility

If suspected or alleged abuse occurred in a long-term care 
facility (except a state mental health hospital or a state 
developmental center), the following reporting requirements 
apply. 

Physical Abuse. If suspected or alleged physical abuse 
occurred in a long-term care facility and results in serious 
bodily injury:

1. A telephone report must be made to the local law 
enforcement agency immediately, but also no later than 
within two hours of the mandated reporter observing, 
obtaining knowledge of, or suspecting the physical 
abuse; and

2. A written report must be made to the local 
ombudsman, the facility’s licensing agency (CDPH 
for hospitals and nursing facilities, Department of 
Social Services for board and care facilities), and the 
local law enforcement agency within two hours of the 
mandated reporter observing, obtaining knowledge of, 
or suspecting the physical abuse.

If suspected or alleged physical abuse occurred in a 
long-term care facility and does not result in serious 
bodily injury:

1. A telephone report must be made to the local law 
enforcement agency within 24 hours of the mandated 
reporter observing, obtaining knowledge of, or 
suspecting the physical abuse; and

2. A written report must be made to the local 
ombudsman, the facility’s licensing agency (CDPH 
for hospitals and nursing facilities), and the local law 
enforcement agency within 24 hours of the mandated 
reporter observing, obtaining knowledge of, or 
suspecting the physical abuse.

However, if the suspected abuse is allegedly caused by a 
resident with a physician’s diagnosis of dementia, and there 
is no serious bodily injury (as reasonably determined by 
the mandated reporter, drawing upon his or her training or 
experience), the reporter must:

1. Report to the local ombudsman or law enforcement 
agency by telephone, immediately or as soon as 
practicably possible; and

2. Make a written report within 24 hours.

Abuse Other Than Physical Abuse. If suspected or 
alleged abuse other than physical abuse occurred in a 
long-term care facility (except a state mental health hospital 
or a state developmental center), a telephone report and 
a written report must be made to the local ombudsman or 
the local law enforcement agency within the time frames 
noted above for physical abuse that does not result in 
serious bodily injury (see above).

A report must also be made to CDPH immediately or within 
24 hours [Health and Safety Code Section 1418.91; Title 
22, California Code of Regulations, Section 72541].

Abuse Occurring in a State Facility

If the suspected or alleged abuse occurred in a state 
mental health hospital or a state developmental center, the 
report must be made to designated investigators of the 
California Department of State Hospitals or the California 
Department of Developmental Services, or to the local 
law enforcement agency. The report must be made by 
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telephone or through a confidential Internet reporting 
tool immediately or as soon as practicably possible after 
receiving the information concerning the incident. If the 
initial report is made by telephone, a written report or an 
Internet report must be sent to the appropriate agency 
within two working days of receiving the information 
concerning the incident.

If the suspected or alleged abuse or neglect resulted in 
any of the following incidents, a report must be made 
to designated investigators of the State Department of 
State Hospitals or the State Department of Developmental 
Services, and also to the local law enforcement agency:

1. A death.

2. A sexual assault, as defined in Welfare and Institutions 
Code Section 15610.63.

3. An assault with a deadly weapon, as described Penal 
Code Section 245, by a nonresident of the state 
mental hospital or state developmental center.

4. An assault with force likely to produce great bodily 
injury, as described in Penal Code Section 245.

5. An injury to the genitals when the cause of the injury 
is undetermined.

6. A broken bone when the cause of the break 
is undetermined.

Abuse Occurring Elsewhere

If the suspected or alleged abuse occurred in any other 
place, the report must be made to the adult protective 
services agency or the local law enforcement agency. 
The report must be made by telephone or through a 
confidential Internet reporting tool immediately or as soon 
as practicably possible after receiving the information 
concerning the incident. If the initial report is made by 
telephone, a written report or an Internet report must be 
sent to the appropriate agency within two working days of 
receiving the information concerning the incident.

TELEPHONE OR INTERNET REPORT

A report by telephone or through a confidential Internet 
reporting tool must include, if known: 

1. The name of the person making the report. 

a. If the person is one who is not a mandated 
reporter, the person is not required to include 
his or her name [Welfare and Institutions Code 
Section 15633.5(d)].

b. If the name is given, the person’s identity 
is confidential and disclosed only under 
limited circumstances.

2. The name and age of the elder or dependent adult.

3. The present location of the elder or dependent adult.

4. The names and addresses of family members or any 
other adult responsible for the elder’s or dependent 
adult’s care.

5. The nature and extent of the elder’s or dependent 
adult’s condition.

6. The date of the incident.

7. Any other information requested by the agency 
receiving the report, including information that led the 
person to suspect elder or dependent adult abuse.

[Welfare and Institutions Code Section 15630(e)]

WRITTEN REPORT

If the initial report is made by telephone, a written report or 
an Internet report must be sent to the appropriate agency 
[Welfare and Institutions Code Section 15630(b)]. Reports 
should be submitted on forms adopted by the California 
Department of Social Services [Welfare and Institutions 
Code Section 15658(a)]. The current form is “Report of 
Suspected Dependent Adult/Elder Abuse” (SOC 341). This 
form can be obtained from county adult protective services 
agencies, long-term care ombudsman coordinators or at 
www.ccfmtc.org.

SELECTION OF A PERSON TO REPORT

In the hospital, two or more people may become jointly 
aware of the same instance of reportable elder or 
dependent adult abuse. The law allows them to select, by 
mutual agreement, a single person who will be responsible 
for making the report. However, if one of these persons 
knows that the designated person failed to report, that 
person must thereafter make the report [Welfare and 
Institutions Code Section 15630(d)].

The law allows the hospital to create internal procedures 
to facilitate reporting, ensure confidentiality and apprise 
supervisors and administrators of reports. These 
procedures must make clear that reporting duties are 
individual, that no supervisor or administrator may impede 
or inhibit such reporting, and that a person is not subject 
to sanctions for making a report [Welfare and Institutions 
Code Section 15630(f)]. 

http://www.ccfmtc.org
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F. Notification of Patient/Victim That Report Will 
be Made

The victim must be notified that a report has been or will 
be made. (See C. “Informing the Patient of Reporting,” 
page 17.1, for information about this requirement.)

G. Forensic Medical Reports

Cal OES has developed forensic medical report forms, 
instructions, and examination protocols, available at www.
ccfmtc.org. The form that providers must use for elder and 
dependent adult abuse and neglect is “Forensic Medical 
Report: Elder and Dependent Adult Abuse and Neglect 
Examination” (Cal OES 2-602).

DOCUMENTATION IN THE MEDICAL RECORD

The forensic medical forms must become part of the 
patient’s medical record pursuant to guidelines established 
by the agency or agencies designated by the California 
Offices of Emergency Services advisory committee. 
Hospitals may wish to consider putting the forensic medical 
reports in a separate section of the medical record to 
prevent routine copying and disclosure of these reports for 
purposes not related to the criminal justice system, and 
to prevent improper release to unauthorized persons. The 
completed forms are subject to the special confidentiality 
laws pertaining to release of forensic medical examination 
records (see I. “Confidentiality of Reports,” page 17.18). 
[Penal Code Section 11161.2(b)(3)]

The hospital’s initial report to law enforcement is not 
required to be placed in the medical record. Hospitals 
should develop a policy regarding maintenance of reports 
to maintain confidentiality of the reporter’s identity (see 
J. “Confidentiality of Reports; Disclosures,” page 17.28).

H. Sanctions for a Failure to Report

A person who is required, but fails, to report an instance 
of elder or dependent adult abuse may be found guilty 
of a misdemeanor. A person who impedes or inhibits a 
report may also be found guilty of a misdemeanor. The 
punishment may include up to six months imprisonment 
in the county jail, a fine of up to $1,000, or both. Any 
mandated reporter who willfully fails to report an instance 
of elder or dependent adult abuse, or impedes or inhibits 
a report, where that abuse results in death or great bodily 
injury, is punishable by not more than one year in a county 
jail or by a fine of up to $5,000 or both. If a mandated 
reporter intentionally conceals his or her failure to report an 
incident known by the mandated reporter to be abuse or 

severe neglect, the failure to report is a continuing offense 
until the responsible law enforcement agency discovers the 
offense. [Welfare and Institutions Code Section 15630(h)]

It is illegal for a person to do any of the following under 
circumstances likely to produce great bodily harm or death: 

1. Willfully cause or permit any elder or dependent adult 
to suffer, or 

2. Inflict unjustifiable physical pain or mental suffering 
upon any elder or dependent adult, or 

3. Having the care or custody of any elder or dependent 
adult, willfully cause or permit the person or health of 
the elder or dependent adult to be injured, or willfully 
cause or permit the elder or dependent adult to be 
placed in a situation in which his or her person or 
health is endangered.

This illegal behavior is punishable by imprisonment in a 
county jail not exceeding one year, by a fine not to exceed 
$6,000 upon a first conviction or $10,000 for a subsequent 
conviction, by both that fine and imprisonment, or by 
imprisonment in the state prison for two, three, or four 
years. If in the commission of this offense the victim suffers 
great bodily injury, as defined, or death, the defendant shall 
receive an additional term in the state prison. [Penal Code 
Section 368]

I. Immunity From Liability

No care custodian, clergy member, health practitioner, 
mandated reporter of suspected financial abuse of an elder 
or dependent adult, or employee of an adult protective 
services agency or local law enforcement agency shall incur 
any civil or criminal liability as a result of making a report 
required or authorized by the statute. No other person 
reporting a suspected instance of dependent adult abuse 
shall incur civil or criminal liability as a result of making any 
report authorized by the law unless it can be proved that 
a false report was made and the person knew it was false 
[Welfare and Institutions Code Section 15634(a)].

PROVIDING ACCESS TO THE VICTIM

No care custodian, clergy member, health practitioner, 
mandated reporter of suspected financial abuse of 
an elder or dependent adult, or employee of an adult 
protective services agency or local law enforcement 
agency investigating a report of known or suspected elder 
or dependent adult abuse shall incur any civil or criminal 
liability for providing an adult protective services agency or 
local law enforcement agency with access to a victim of 
suspected or known dependent adult abuse, when done 

http://www.ccfmtc.org
http://www.ccfmtc.org
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at the request of the agency [Welfare and Institutions Code 
Section 15634(b)].

PHOTOGRAPHING OF SUSPECTED ABUSE

No person required to make a report, nor any person 
taking photographs at his or her direction, shall incur 
any civil or criminal liability for taking photographs of a 
suspected victim of elder or dependent adult abuse, or 
causing photographs to be taken of such a victim, or for 
disseminating such photographs with the reports required 
by statute. However, the law does not confer immunity from 
liability with respect to any other use of such photographs 
[Welfare and Institutions Code Section 15634(a)].

If the hospital can do so, it may wish to obtain such 
photographs to provide documentation should a question 
arise in the future concerning the justification for any report 
made by hospital personnel.

ATTORNEYS’ FEES

A care custodian, clergy member, health practitioner or 
employee of an adult protective services agency or local 
law enforcement agency who is sued as a result of making 
a report that is required or authorized under the statute 
may recover from the state the attorneys’ fees spent 
defending against the action, if the person prevails. The 
state is required to reimburse the person for the reasonable 
attorneys’ fees at hourly rates based upon the rates 
charged by the California Attorney General, up to $50,000. 
A claim may be filed with the Department of General 
Services. [Welfare and Institutions Code Section 15634(c)]

EMPLOYERS

The failure of any employee or other person associated 
with the employer to report physical abuse of elders or 
dependent adults or otherwise meet the requirements of 
the abuse reporting law is the sole responsibility of such 
person. The person’s employer or facility shall incur no civil 
or other liability for the failure of these persons to comply 
with the abuse reporting law [Welfare and Institutions Code 
Section 15659(f)].

J. Confidentiality of Reports; Disclosures

Reports of elder and dependent adult abuse are 
confidential and may be disclosed only as provided by 
statute [Welfare and Institutions Code Section 15633]. 
According to the statute, reports (and the information 
contained therein) may be disclosed only as follows:

1. To persons or agencies to whom disclosure of 
information or the identity of the reporter is permitted 
(see below).

2. Persons who are trained and qualified to serve on 
multidisciplinary personnel teams may disclose to one 
another information and records that are relevant to 
the prevention, identification or treatment of abuse of 
elderly or dependent adults. 

Disclosure is not authorized by this statute if such 
disclosure is prohibited by any other applicable provision of 
state or federal law. (See chapter 8 for further information 
about privacy implications.)

However, these disclosures may be made only:

1. If the victim agrees to the disclosure; or

2. If the health care provider, in the exercise of 
professional judgment, believes the disclosure is 
necessary to prevent serious harm to the victim or 
other potential victims; or

3. If the victim is unable to agree because of incapacity, a 
law enforcement or other public official authorized to 
receive the report represents that the protected health 
information to be disclosed is not intended to be used 
against the victim and that an immediate enforcement 
activity that depends upon the disclosure would be 
materially and adversely affected by waiting until the 
victim is able to agree to the disclosure. [45 C.F.R. 
Section 164.512(c)]

DISCLOSURE OF INFORMATION REGARDING ABUSE

Information relevant to the incident of elder or dependent 
adult abuse may be given to an investigator from an adult 
protective services agency, a local law enforcement agency, 
the office of the district attorney, the office of the public 
guardian, the probate court, the bureau, or an investigator 
of the Department of Consumer Affairs, Division of 
Investigation who is investigating a known or suspected 
case of elder or dependent adult abuse. [Welfare and 
Institutions Code Section 15633]

In addition, a health care provider may, upon written 
request, disclose otherwise confidential medical information 
to an elder death review team in certain circumstances (see 
CHA’s California Health Information Privacy Manual; order 
online at www.calhospital.org/privacy). 

[Penal Code Section 11174.8]

http://www.calhospital.org/privacy
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DISCLOSURE OF REPORTER’S IDENTITY

The identity of persons making reports is confidential and 
may be disclosed only among the following agencies or 
persons representing an agency: 

1. An adult protective services agency.

2. A long-term care ombudsperson program.

3. A licensing agency.

4. A local law enforcement agency.

5. The office of the district attorney.

6. The office of the public guardian.

7. The probate court.

8. The Bureau of Medi-Cal Fraud within the Office of the 
California Attorney General.

9. The California Department of Consumer Affairs, 
Division of Investigation.

10. Counsel representing an adult protective 
services agency.

The identity of a person who reports under this law may 
also be disclosed under the following circumstances:

1. To the district attorney in a criminal prosecution.

2. When a person reporting waives confidentiality.

3. By court order.

[Welfare and Institutions Code Section 15633.5]

K. Employees’ Acknowledgment of Reporting 
Obligations

Hospitals, and other employers of health practitioners, 
clergy members and care custodians, are required to 
provide forms on which persons hired for such positions 
acknowledge that they are aware of the elder and 
dependent adult abuse reporting requirements (specifically, 
Welfare and Institutions Code Section 15630) and will 
comply with them. A copy of Welfare and Institutions 
Code Section 15630 must be provided to each employee. 
These statements must be signed by the employee prior 
to commencing employment (for employees hired after 
Jan. 1, 1995). The signed statements must be retained 
by the employer. The law does not specify how long the 
statements must be retained; it is recommended that 
they be retained at least as long as the employee remains 
employed. [Welfare and Institutions Code Section 15659] 
A form developed by the California Department of Social 
Services may be used (SOC 341A) and can be downloaded 

at www.cdss.ca.gov/inforesources/Forms-Brochures/
Forms-Alphabetic-List/Q-T#soc. CHA has also developed a 
form, “Employee Acknowledgment of Elder and Dependent 
Adult Abuse Reporting Obligations” (CHA Form 19-4), that 
hospitals may use.

The hospital may supplement the acknowledgment and 
notice by discussing any special policy it has regarding 
notifying supervisors and administration about reports that 
will be or are made, and how the reporting is coordinated 
when several employees become aware of the same 
instance of suspected elder or dependent adult abuse.

L. Employer Obligation to Train Employees

Every long-term care facility (as defined in Health and 
Safety Code Section 1418), every community care facility 
(as defined in Health and Safety Code Section 1502), and 
every residential care facility for the elderly (as defined in 
Health and Safety Code Section 1569.2) that provides 
care to adults, must train its employees in recognizing and 
reporting elder and dependent adult abuse, as prescribed 
by the California Department of Justice. It is recommended 
that general acute care hospitals also provide this training.

These facilities must also provide all staff being trained 
a written copy of the reporting requirements and written 
notification of the staff’s confidentiality rights under 
Welfare and Institutions Code Section 15633.5 (see 
I. “Confidentiality of Reports,” page 17.18). The “Employee 
Acknowledgment of Elder and Dependent Adult Abuse 
Reporting Obligations” (CHA Form 19-4) fulfills these 
requirements. Facilities may provide employees being 
trained a copy of the portion of CHA’s Consent Manual that 
describes the California elder and dependent adult abuse 
reporting laws to comply with this requirement. 

New employees must be trained within 60 days of the 
first day of employment. [Welfare and Institutions Code 
Section 15655]

The California Department of Justice, in cooperation 
with the California Department of Public Health and the 
California Department of Social Services has developed a 
minimal core training program that facilities may use. 

M. Federal Requirements

REPORTING

The Elder Justice Act requires specified long-term care 
facilities to report a reasonable suspicion of a crime 
against a resident or other person receiving care from the 
facility. The age of the resident and the location where the 

http://www.cdss.ca.gov/inforesources/Forms-Brochures/
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crime occurred are irrelevant under this law. If the incident 
results in serious bodily injury, it must be reported within 
two hours of becoming aware of it. Otherwise, reporting 
must take place within 24 hours. (See “Abuse Occurring 
in a Long-Term Care Facility,” page 17.25, for information 
regarding to whom reports must be made.) 

Failure to report as required by federal law may result in a 
civil money penalty of up to $300,000 and exclusion from 
participation in federal health care programs. 

NOTIFYING EMPLOYEES AND OTHERS OF REPORTING 
OBLIGATIONS

The Elder Justice Act requires the owner or operator of 
a long-term care facility to annually notify each covered 
individual of his/her obligation to comply with the federal 
reporting requirements. A “covered individual” includes 
each individual who is an owner, operator, employee, 
manager, agent or contractor of the facility. 

NONRETALIATION AND SIGNAGE

Facilities must adopt a non-retaliation policy and post signs 
that specify the rights of employees under this law and tell 
how an employee may file a complaint with the Secretary of 
the U.S. Department of Health and Human Services against 
a facility that violates this law. The Centers for Medicare & 
Medicaid Services (CMS) is required to develop a model 
sign. However, at the time of publication of this manual, 
CMS had not done so. However, CMS issued a guidance 
about the poster, S&C: 11-30-NH (revised 1-20-12) 
available at www.cms.gov/Medicare/Provider-Enrollment-
and-Certification/SurveyCertificationGenInfo/downloads/
SCLetter11_30.pdf.

[42 U.S.C. Section 1320b-25]

N. Detention of Endangered Adults

The law allows (but does not require) a physician treating an 
adult, if he/she determines that the adult is an endangered 
adult (defined in B. “Definitions,” page 17.20), to delay the 
release of the endangered adult until:

1. A local law enforcement agency takes custody of the 
endangered adult;

2. The responding agency determines that the adult is not 
endangered; or 

3. The responding agency takes other appropriate action 
to ensure the safety of the endangered adult.

This law applies whether or not medical treatment is 
required by the adult. [Welfare and Institutions Code 
Section 15703.05]

Law enforcement officers and other designated persons 
may take an endangered adult to temporary emergency 
protective custody in certain circumstances for up to 72 
hours. In such cases, the endangered adult must be taken 
to a hospital if medical evaluation and treatment is required. 
[Welfare and Institutions Code Section 15703]

During the 72-hour custody, the endangered adult will be 
transferred to an appropriate temporary residence while 
an investigation is conducted and a judicial hearing takes 
place. The temporary residence may include a hospital 
[Welfare and Institutions Code Section 15701.05]. 

Following the judicial hearing, the court may order the 
provision of protective services on an emergency basis 
for up to 14 business days. The court must specifically 
designate the approved services in the emergency order. 
An emergency order for protective services does not 
include hospitalization unless the court order specifically 
states otherwise. The emergency order will designate an 
appropriate temporary conservator of the endangered adult 
who is responsible for the care of the endangered adult and 
who may consent for the provision of protective services, 
including health related services, for the endangered adult.

This law specifically states that it must not be used to 
circumvent the involuntary commitment process provided 
for in Welfare and Institutions Code Section 5150 et seq. 
[Welfare and Institutions Code Sections 15703-15705.40]. 
(See chapter 15 regarding involuntary commitment laws.)

VII. INJURY OR CONDITION IN A PATIENT 
RECEIVED FROM A LICENSED HEALTH 
FACILITY RESULTING FROM NEGLECT OR 
ABUSE

A. Statutory Duty of Hospital and Physician to 
Report

Hospitals and physicians must report by telephone and in 
writing within 36 hours to the local police and the county 
health department if a patient is received from a health 
facility or community care facility (as defined in Health and 
Safety Code Sections 1250 et seq. and 1502 et seq.) who 
exhibits a physical injury or condition which, in the opinion 
of the examining physician, reasonably appears to be the 
result of neglect or abuse. [Penal Code Section 11161.8]

Although the initial justification for and apparent legislative 
intent was to require reporting in cases of suspected 
neglect or abuse in patients received from nursing homes 
only, the present statutory language is much broader and 
requires reporting with respect to neglected or abused 

http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/SurveyCertificationGenInfo/downloads/SCLe
http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/SurveyCertificationGenInfo/downloads/SCLe
http://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/SurveyCertificationGenInfo/downloads/SCLe
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patients of any age received from essentially any licensed 
health care facility or community care facility.

This law was written long before the law regarding elder 
and dependent adult abuse and neglect was amended 
to require reporting of abuse that occurs in a long-term 
care facility within two or 24 hours. Facilities should follow 
the requirements of both laws if the patient is an elder or 
dependent adult. (See VI. “Abuse of Elders and Dependent 
Adults,” page 17.19.)

CONTENTS OF REPORT

Telephone and written reports must state the character and 
extent of the physical injury or condition.

Telephone Report

Although both the physician and hospital have an 
independent duty to report, a single telephone report 
will satisfy the requirement for an oral report. It is 
recommended that the examining physician make the 
telephone report.

Written Report

The “Report of Injury or Condition Resulting from Neglect 
or Abuse (To a Patient Received from a Licensed Health 
Facility)” (CHA Form 19-3) has been developed to meet 
this reporting requirement. It is recommended that the 
form be completed and signed by the examining physician 
and then forwarded to the hospital administrator, or his or 
her designee, for signature and transmission to both the 
local police authority having jurisdiction and the county 
health department.

NOTIFICATION OF PATIENT/VICTIM THAT REPORT 
WILL BE MADE

The patient must be informed that a report has been or 
will be made. (See C. “Informing the Patient of Reporting,” 
page 17.1.)

B. Optional Reporting by Nurses and Social 
Workers

A registered nurse, licensed vocational nurse or licensed 
clinical social worker employed at the admitting hospital 
may report to the local police authority and the county 
health department the fact that a patient received from 
a health facility or community care facility, (as defined in 
Health and Safety Code Sections 1250 and 1502), exhibits 
a physical injury or condition which, in the opinion of the 
nurse or social worker, reasonably appears to be the result 
of neglect or abuse. [Penal Code Section 11161.8]

Reporting by nurses and social workers is not required by 
statute, and hence, penalties for failure to report do not 
apply. Except for victims of child abuse, federal privacy 
regulations restrict the making of an optional report to 
situations in which: 

1. The victim agrees to the disclosure; or 

2. The health care provider, in the exercise of professional 
judgment, believes the disclosure is necessary to 
prevent serious harm to the victim or other potential 
victims; or

3. If the victim is unable to agree because of incapacity, a 
law enforcement or other public official authorized to 
receive the report represents that the protected health 
information to be disclosed is not intended to be used 
against the victim and that an immediate enforcement 
activity that depends upon the disclosure would be 
materially and adversely affected by waiting until the 
victim is able to agree to the disclosure. [45 C.F.R. 
Section 164.512(c)]

No employee may be discharged, suspended, disciplined 
or harassed for making such a report.

C. Immunity From Liability

Penal Code Section 11161.8 provides that no person shall 
incur any civil or criminal liability as a result of making a 
report authorized by the law.

VIII. SCREENING FOR DOMESTIC VIOLENCE

A. Screening Policies

General acute care hospitals, acute psychiatric hospitals, 
special hospitals, psychiatric health facilities and chemical 
dependency recovery hospitals must establish written 
policies and procedures for routine screening of patients for 
purposes of detecting spousal or partner abuse [Health and 
Safety Code Section 1259.5]. The policies must include 
guidelines on all of the following:

1. Identifying, through routine screening, spousal or 
partner abuse among patients.

2. Documenting patient injuries or illnesses attributable to 
spousal or partner abuse.

3. Educating appropriate hospital staff about the criteria 
for identifying, and the procedures for handling, 
patients whose injuries or illnesses are attributable to 
spousal or partner abuse.
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4. Advising patients exhibiting signs of spousal or 
partner abuse of crisis intervention services that 
are available either through the hospital or through 
community-based intervention and counseling services. 

5. Providing patients who exhibit signs of spousal or 
partner abuse with information on domestic violence 
and a referral list, to be updated periodically, of private 
and public community agencies that serve persons 
experiencing spousal or partner abuse, including 
hotlines, shelters, legal services and information about 
temporary restraining orders.

This law does not define “spousal abuse” or “partner 
abuse.” However, Penal Code Section 273.5 states that 
any person who willfully inflicts upon a person who is his or 
her current or former spouse, cohabitant, fiancé or fiancée, 
or dating partner, or the mother or father of his or her child, 
corporal injury resulting in a traumatic condition is guilty of 
a felony, and upon conviction thereof shall be punished by 
imprisonment or by a fine or by both. As used in this law, 

“traumatic condition” means a condition of the body, such 
as a wound, or external or internal injury, including, but not 
limited to, injury as a result of strangulation or suffocation, 
whether of a minor or serious nature, caused by a physical 
force. For purposes of this section, “strangulation” and 

“suffocation” include impeding the normal breathing or 
circulation of the blood of a person by applying pressure on 
the throat or neck.

The Penal Code section discussed above does not discuss 
abuse of persons who are dating but not cohabiting or 
coparenting, or abuse of same-sex partners. However, 
such abuse should also be reported as assaultive or 
abusive conduct (see III. “Reporting Injuries by Firearm 
or Assaultive or Abusive Conduct (“Suspicious Injuries”),” 
page 17.3).

Emotional or verbal abuse does not appear to be 
reportable. 

Similar requirements apply to licensed clinics [Health and 
Safety Code Section 1233.5; Penal Code Section 13700].

B. Domestic Violence Indicators

Some indicators that may raise a suspicion of domestic 
violence include:

1. Patient’s explanation of injury is inconsistent with 
appearance of injury

2. Unexplained delay in seeking treatment

3. Patient is under or overly concerned with an injury

4. History of non-specific physical or somatic complaints

5. Overly attentive or aggressive partner

6. Multiple injuries with varying stages of healing

The health care provider may wish to question the patient 
when he or she is alone and ask something along the lines 
of, “Because violence is so prevalent in our society, I ask 
all my patients about abuse. Have you ever been hurt or 
threatened by a partner or ex-partner?”

If the patient answers in the affirmative, providers may 
take a history, assess patient safety, provide emotional 
support, provide medical/legal/social services referral 
information, and document. Providers may wish to discuss 
with the patient the legal obligation to report (if applicable) 
and provide the patient with referrals so they can go to 
a protected environment due to the risk of the abuser’s 
retaliation after a report is made.

C. Reporting Requirements

Domestic violence must be reported if it meets the 
requirements of any of the following reporting laws:

1. Injury by firearm or assaultive or abusive conduct 
(also known as “suspicious injury reporting”) (see 
III. “Reporting Injuries by Firearm or Assaultive or 
Abusive Conduct (“Suspicious Injuries”),” page 17.3).

2. Sexual assault or rape (see IV. “Sexual Assault and 
Rape,” page 17.5).

3. Elder or dependent adult abuse (see VI. “Abuse of 
Elders and Dependent Adults,” page 17.19).

D. Forms

Cal OES has developed a form (Cal OES 2-502), 
instructions, and examination protocol for use in cases of 
domestic abuse. They may be found at www.ccfmtc.org.

http://www.ccfmtc.org


   Chapter 18 — Contents© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

18 Reporting Communicable Diseases 
and Other Patient Conditions

I. INTRODUCTION ..................................... 18.1

A. Scope of Chapter.........................................18.1

B. Confidentiality Considerations ...................18.1

C. Penalty for Failure to Report ......................18.1

II. REPORTABLE COMMUNICABLE  

DISEASES ............................................. 18.1

A. Who Must Report.........................................18.1

B. Content of Report ........................................18.1

C. List of Reportable Diseases .......................18.2
Definitions ....................................................... 18.3

D. Instructions to Households ........................18.4

E. Additional Reporting Obligations for  
Active Tuberculosis .....................................18.4
Discharge or Transfer of a Tuberculosis  
Patient ............................................................ 18.4

F. Additional Reporting Obligations for HIV ..18.4
Confirmed HIV Test ......................................... 18.4
Confidentiality ................................................. 18.5

III. REPORTING BY LABORATORIES ............. 18.5

A. Report Within One Hour ..............................18.6

B. Report Within One Day................................18.6

C. Report Within Seven Days ..........................18.7
Additional Reporting Obligations for HIV .......... 18.7
Reporting Requirement for CD4+ T-CELL ........ 18.7

D. Additional Requirements ............................18.8

IV. REPORTING ANIMAL BITES .................... 18.8

V. REPORTING DISORDERS  

CHARACTERIZED BY LAPSE OF 

CONSCIOUSNESS .................................. 18.8

A. General Rule ................................................18.8

B. Exceptions ...................................................18.9
Questioning the Patient ................................... 18.9

C. Definitions ....................................................18.9

D. Liability and Immunity ...............................18.10

VI. REPORTING EXPOSURES TO INFECTIOUS 

DISEASES BY PREHOSPITAL  

EMERGENCY MEDICAL PERSONNEL  ... 18.10

A. California Requirements ...........................18.10
Definitions ..................................................... 18.10
Notification Process ...................................... 18.10
Identifying Infection Control Officer and  
Designated Officer on Website ...................... 18.10
Training ......................................................... 18.11
Confidentiality Considerations ....................... 18.11
Death of Patient with Reportable  
Communicable Disease ................................ 18.11

B. Federal Requirements ...............................18.11
Definitions ..................................................... 18.11
List of Diseases ............................................ 18.11
Routine Notification of Airborne Infectious  
Diseases ....................................................... 18.12
Inquiry About Suspected Exposure ............... 18.12
Contents and Manner of Notification ............. 18.13
Limits of Facilities’ Duties .............................. 18.13
Testing Patients ............................................ 18.13
Violations and Liability ................................... 18.13
Confidentiality of Source Patient  
Identification ................................................. 18.13
Denial of Services ......................................... 18.13

VII. CANCER REGISTRY ............................. 18.13

A. Hospital and Physician Reports ...............18.13
Pathologist Reporting ................................... 18.14

B. Questions ...................................................18.14

VIII. PARKINSON’S DISEASE REGISTRY ...... 18.14

IX. REPORTING REYE’S SYNDROME .......... 18.14

X. REPORTING ADVERSE REACTIONS  

TO VACCINATIONS ............................... 18.15

A. Reportable Adverse Reactions ................18.15

B. Reporting Mechanism ...............................18.15



Chapter 18 — Contents    

CHA         Consent Manual 2019

© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

XI. PESTICIDE POISONING AND RELATED 

INJURIES OR ILLNESSES ..................... 18.15

A. Reporting Requirement.............................18.15

B. Reimbursement for Services Provided ....18.15
Penalties ....................................................... 18.16

XII. BURNS AND SMOKE INHALATION  

INJURIES  ........................................... 18.16

A. Reporting Requirement.............................18.16

B. Contents and Time of the Report .............18.16

C. Failure to Comply ......................................18.16

XIII. ADVERSE REACTION TO BLOOD OR  

 BLOOD PRODUCT .............................. 18.16

XIV. “LOOKBACK” NOTIFICATION  

 REQUIREMENTS FOR INFECTIOUS  

 BLOOD PRODUCTS ............................ 18.16

A. Identification of Potentially Infectious  
Blood or Blood Components ....................18.17
Definition ...................................................... 18.17
Agreement With Blood Collecting  
Establishments  ............................................ 18.17

B. Quarantine of Blood and Blood  
Components Pending Completion of  
Testing ........................................................18.17

C. Patient Notification ....................................18.17
Time Frame for Notification ........................... 18.17
Content of Notice ......................................... 18.18

D. Policies and Procedures ...........................18.18

E. Immunity From Liability ............................18.18

XV. OCCUPATIONAL INJURIES AND  

ILLNESSES .......................................... 18.18

A. Reporting Requirement.............................18.18

B. Report Form ...............................................18.18

C. Penalties .....................................................18.18



18 Reporting Communicable Diseases 
and Other Patient Conditions

   18.1© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

I. INTRODUCTION

A. Scope of Chapter

Hospitals and other health care providers are required by 
law to make certain reports. This chapter addresses the 
laws that require reporting of various patient diseases, 
disorders, injuries and conditions. A number of other 
reporting requirements are discussed in other chapters of 
this manual; a complete list is found at the very beginning 
of this manual. (Reportable patient conditions resulting from 
adverse events are described in chapter 19.)

B. Confidentiality Considerations

A hospital or other health care provider is permitted to 
disclose patient-identifiable information to the extent 
necessary to make a legally-mandated report. The 
information disclosed must be limited to the minimum 
information necessary to comply with the reporting 
requirement. 

Hospitals and other health care providers must note 
disclosures for public health purposes in the patient’s 
accounting for disclosures. 

[45 C.F.R. Sections 164.512 and 164.528; Civil Code 
Section 56.10(c)(14)] (See chapter 8 for more information 
about patient privacy laws.)

C. Penalty for Failure to Report

Every person charged with a duty under California laws 
related to public health, including disease reporting, who 
willfully neglects or refuses to perform that duty may be 
subject to prosecution for a misdemeanor [Health and 
Safety Code Section 131082].

II. REPORTABLE COMMUNICABLE DISEASES

A. Who Must Report

Physicians and administrators of hospitals or clinics must 
report specified diseases to the local health officer to 
protect the public against the spread of communicable 
diseases [Health and Safety Code Section 120250].

Every health care provider (including physicians, dentists, 
podiatrists, nurse practitioners, physician assistants, 
registered nurses, nurse midwives and infection control 
practitioners) who knows of or is in attendance on a case 
or suspected case of a reportable disease is required to 
notify the local health officer for the jurisdiction in which 
the patient resides [Title 17, California Code of Regulations, 
Section 2500]. The diseases that must be reported are 
listed beginning on page 18.2.

Health care facilities and clinics must establish 
administrative procedures to assure that reports are made 
to the local health officer [Title 17, California Code of 
Regulations, Section 2500(c)].

Where no health care provider is in attendance, any 
individual having knowledge of a person who is suspected 
to have a reportable disease may report to the local health 
officer for the jurisdiction in which the patient resides 
[Title 17, California Code of Regulations, Section 2500(b)].

B. Content of Report

The California Department of Public Health (CDPH) has 
developed a form for health care providers to complete 
to fulfill the legal reporting requirements. The “Confidential 
Morbidity Report” form (CDPH form 110) must be used; 
CDPH form 110 A is used for reporting all conditions 
except tuberculosis; CDPH form 110 B is used for 
reporting tuberculosis. These forms may be obtained 
from the hospital’s local health department. A directory of 
local health departments and officers is found at https://
www.cdph.ca.gov/Programs/CCLHO/Pages/LHD%20
Contact%20Information.aspx. Also on this webpage is 
a PDF document called “LHD Communicable Disease 
Contact List,” which contain links to the report forms 

https://www.cdph.ca.gov/Programs/CCLHO/Pages/LHD%20Contact%20Information.aspx
https://www.cdph.ca.gov/Programs/CCLHO/Pages/LHD%20Contact%20Information.aspx
https://www.cdph.ca.gov/Programs/CCLHO/Pages/LHD%20Contact%20Information.aspx
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(CDPH 110 A, B and C). Providers may also report 
communicable disease electronically to the local health 
department through the California Reportable Disease 
Information Exchange (Cal/REDIE). Information about 
electronic reporting may be found at www.cdph.ca.gov/
Programs/CID/DCDC/Pages/CalREDIE.aspx.

The law states that disease reporting must include, if 
known, the following information: 

1. The name of the disease or condition; 

2. The date of onset; 

3. The date of diagnosis; 

4. The name, address, telephone number, occupation, 
race/ethnic group, social security number, sex, age, 
and date of birth of the patient; 

5. The date of death when applicable; and 

6. The name, address and telephone number of the 
person making the report.

If the disease reported is hepatitis, the report should also 
include the type of hepatitis, type-specific laboratory 
findings and sources of exposure.

If the disease reported is a sexually transmitted disease, 
the report should also include the specific causative agent, 
syphilis-specific laboratory findings, and any complications 
of gonorrhea or chlamydia infections.

If the disease reported is tuberculosis, the report 
should also include the diagnostic status of the patient; 
bacteriologic, radiologic and tuberculin skin test findings; 
information regarding the risk of transmission of the 
disease to other persons; and a list of the anti-tuberculosis 
medications administered to the patient [Title 17, California 
Code of Regulations, Section 2504]. 

C. List of Reportable Diseases

The following diseases must be reported. CDPH may 
modify this list at any time. [Health and Safety Code 
Section 120130]

The time frame for reporting each disease is identified by 
the following symbols:

1. Diseases with the symbol ( must be reported 
immediately by telephone.

2. Diseases and conditions with a cross (+) must 
be reported by mailing a report, telephoning, or 
electronically transmitting a report within one working 
day of identification of the case or suspected case.

3. Diseases and conditions not otherwise identified by a 
telephone or a cross must be reported within seven 
calendar days by mail, telephone, or electronic report 
from the time of identification.

4. All foodborne diseases must be reported within one 
working day. The symbol (2 indicates that when two 
or more cases, or suspected cases, of food-borne 
disease from separate households are suspected to 
have the same source of illness, they must be reported 
immediately by telephone.

Amebiasis+
Anaplasmosis
Anthrax, human or animal ( 
Babesiosis+
Botulism (infant, foodborne, wound, other) (
Brucellosis, human (
Brucellosis, animal (except infections due to Brucella canis) 
Campylobacteriosis+
Chancroid
Chickenpox (Varicella) (outbreaks, hospitalizations and 

deaths)+
Chikungunya Virus Infection+
Chlamydia trachomatis infections, including 

lymphogranuloma venereum (LGV)
Cholera (
Ciguatera Fish Poisoning (
Coccidioidomycosis
Creutzfeldt-Jakob Disease and other Transmissible 

Spongiform Encephalopathies
Cryptosporidiosis+
Cyclosporiasis
Cysticercosis or Taeniassis
Dengue Virus Infection (
Diphtheria (
Domoic Acid Poisoning/Amnesic Shellfish Poisoning ( 
Ehrlichiosis
Encephalitis, specify etiology: viral, bacterial, 

fungal, parasitic+
Escherichia coli: shiga toxin producing (STEC) including 
E.coli 0157 (
Flavivirus infection of undetermined species (
Foodborne Disease (2

Giardiasis
Gonococcal Infections
Haemophilus Influenzae, Invasive Disease, all serotypes 

(report an incident of less than 5 years of age)+
Hantavirus Infections+
Hemolytic Uremic Syndrome (
Hepatitis A acute infection+
Hepatitis B (specify acute case or chronic)
Hepatitis C (specify acute case or chronic)

http://www.cdph.ca.gov/Programs/CID/DCDC/Pages/CalREDIE.aspx
http://www.cdph.ca.gov/Programs/CID/DCDC/Pages/CalREDIE.aspx
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Hepatitis D (Delta) (specialty acute case or chronic)
Hepatitis E, acute infection
Human Immunodeficiency Virus (HIV), acute infection+
Human Immunodeficiency Virus (HIV) infection, stage 3 

(AIDS)
Influenza, deaths in laboratory — confirmed cases for ages 

0-64 years
Influenza, novel strains (human) ( 
Legionellosis
Leprosy (Hansen Disease)
Leptospirosis
Listeriosis+
Lyme Disease
Malaria+
Measles (Rubeola) (
Meningitis, specify etiology: viral, bacterial, 

fungal, parasitic+
Meningococcal Infections (
Mumps
Novel virus infection with pandemic potential ( 
Paralytic Shellfish Poisoning (
Pertussis (Whooping Cough)+
Plague, human or animal (
Poliovirus Infection+
Psittacosis+
Q Fever+
Rabies, human or animal (
Relapsing Fever+
Respiratory syncytial virus (only report a death in a patient 

less than 5 years old)
Rickettsial Diseases (non-Rocky Mountain Spotted Fever), 

including Typhus and Typhus-like illnesses)
Rocky Mountain Spotted Fever
Rubella (German Measles)
Rubella Syndrome, congenital
Salmonellosis (other than Typhoid Fever)+
Scombroid Fish Poisoning (
Shiga Toxin (detected in feces) ( 
Shigellosis+
Smallpox (Variola) (
Streptococcal Infections (outbreaks of any type and 

individual cases in food handlers and dairy workers only)+
Syphilis+
Tetanus
Trichinosis+
Tuberculosis+
Tularemia, human (
Tularemia, animal
Typhoid Fever, cases and carriers+
Vibrio Infections+
Viral Hemorrhagic Fevers, human or animal (e.g., 

Crimean-Congo, Ebola, Lassa and Marburg viruses) ( 

West Nile Virus infection+
Yellow Fever (
Yersiniosis+
Zika Virus Infection (
Occurrence of any unusual disease (defined below) (
Outbreaks (defined below) of any disease (including 

diseases not listed here). Specify if institutional and/or 
open community (

NOTE: The disease AIDS is listed above and is therefore 
reportable under this law. A positive HIV antibody blood 
test is not reportable under this law, but is reportable as 
described in F. “Additional Reporting Obligations for HIV,” 
page 18.4.

DEFINITIONS

“Acute HIV infection” means detectable HIV-1 RNA or 
p24 antigen in serum or plasma in the setting of a negative 
or indeterminate HIV-1 antibody test result for patients 
tested using a currently approved HIV test algorithm. “HIV 
test algorithm” means any multi-test procedure that 
determines the presence of HIV infection using diagnostic 
protocols recommended by the Centers for Disease Control 
and Prevention, the Clinical and Laboratory Standards 
Institute, the Association of Public Health Laboratories or 
the U.S. Department of Health and Human Services. As 
mentioned above, health care providers must report all 
cases of acute HIV infection within one working day to the 
local health officer of the jurisdiction in which the patient 
resides by telephone. If evidence of acute HIV infection is 
based on presence of HIV p24 antigen, providers must not 
wait until HIV-1 RNA is detected before reporting to the 
local health officer. [Title 17, California Code of Regulations, 
Sections 2500(k) and 2641.57]

“Outbreak” means the occurrence of cases of a disease 
(illness) above the expected or baseline level, usually 
over a given period of time, in a geographic area or 
facility, or in a specific population group. The number 
of cases indicating the presence of an outbreak will 
vary according to the disease agent, size and type of 
population exposed, previous exposure to the agent, and 
the time and place of occurrence. Thus, the designation 
of an outbreak is relative to the usual frequency of the 
disease in the same facility or community, among the 
specified population, over a comparable period of time. 
A single case of a communicable disease long absent 
from a population or the first invasion by a disease not 
previously recognized requires immediate reporting and 
epidemiologic investigation.

“Unusual disease” means a rare disease or a newly 
apparent or emerging disease or syndrome of uncertain 
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etiology which a health care provider has reason to believe 
could possibly be caused by a transmissible infectious 
agent or microbial toxin.

D. Instructions to Households

The health care provider in attendance on a case or 
suspected case of any disease or condition listed above, 
or of any other disease considered to be communicable, 
is required to give detailed instructions to members of 
the household about precautionary measures to take to 
prevent the spread of the disease or condition [Title 17, 
California Code of Regulations, Section 2514].

E. Additional Reporting Obligations for Active 
Tuberculosis

Health care providers who treat patients for active 
tuberculosis disease, and the persons in charge of health 
facilities or outpatient clinics providing treatment for active 
tuberculosis disease, must promptly report to the local 
health officer when there are reasonable grounds to believe 
that: 

1. A patient has active tuberculosis, and 

2. A patient has ceased treatment for tuberculosis (e.g., 
when a patient fails to keep an appointment, relocates 
without transferring care, or discontinues care).

[Health and Safety Code Section 121362]

The initial disease notification report must include an 
individual treatment plan, including the patient’s name, 
address, date of birth, tuberculin skin test results or 
the results of any other test for tuberculosis infection 
recommended by the U.S. Centers for Disease Control 
and Prevention and licensed by the U.S. Food and Drug 
Administration, pertinent radiologic, microbiologic, and 
pathologic reports (whether final or pending), and any other 
information required by the health officer.

Subsequent reports should be made at the frequency 
required by the local health officer, and must provide 
updated clinical status and laboratory results, assessment 
of treatment adherence, name of the current care provider 
if the patient transfers care, and any other information 
required by the local health officer.

The provider must maintain written documentation of 
each patient’s adherence to his or her individual treatment 
plan. In addition, each health care provider who treats a 
person for active tuberculosis must examine, or cause to 
be examined, all household contacts or must refer them to 

the local health officer for examination (promptly notifying 
the health officer of the referral) [Health and Safety Code 
Section 121363].

DISCHARGE OR TRANSFER OF A TUBERCULOSIS 
PATIENT

A health facility must not discharge, release or transfer 
a person known to have, or reasonably believed by 
the medical staff to have, active tuberculosis, unless a 
report and written treatment plan have been received 
and approved by the local health officer. This approval 
requirement does not apply when: 

1. The patient is transferred to a general acute care 
hospital when the transfer is due to an immediate need 
for a higher level of care, or 

2. The patient is transferred to a correctional institution. 
However, when prior notification would jeopardize 
the patient’s health, the public safety, or the safety 
and security of a penal institution, the notification and 
treatment plan must be submitted within 24 hours after 
discharge, release or transfer.

The required report must include all pertinent and updated 
information required by the local health officer, and 
must include a verified patient address, the name of the 
medical provider who has agreed to provide medical 
care, and clinical information used to assess the current 
infectious state.

[Health and Safety Code Section 121361]

Immunity

A health facility that declines to discharge, release or 
transfer a patient pursuant to this law is not civilly or 
criminally liable or subject to administrative sanction 
therefor, if the facility complies with the law and acts in 
good faith.

F. Additional Reporting Obligations for HIV

Health care providers and laboratories are required to 
report cases of HIV infection to the local health officer using 
patient names. Information about this requirement may be 
found at https://www.cdph.ca.gov/Programs/CID/DOA/
Pages/OA_case_surveillance_resources.aspx. [Health and 
Safety Code Section 121022; Title 17, California Code of 
Regulations, Sections 2641.30 to 2643.20]

CONFIRMED HIV TEST

Within seven calendar days of receipt of a confirmed HIV 
test from a laboratory or determination by the provider of 

https://www.cdph.ca.gov/Programs/CID/DOA/Pages/OA_case_surveillance_resources.aspx
https://www.cdph.ca.gov/Programs/CID/DOA/Pages/OA_case_surveillance_resources.aspx
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a patient’s confirmed HIV test, a provider must report the 
confirmed HIV test to the local health officer where the 
provider is located [Title 17, California Code of Regulations, 
Section 2643.5].

An HIV test is confirmed when the presence of HIV infection 
is verified by any clinical or laboratory test or HIV test 
algorithm or examination used to detect the presence of 
HIV, a component of HIV, or antibodies to or antigens of 
HIV, including the HIV antibody (HIV-Ab), HIV p-24 antigen, 
Western blot (Wb), and immunofluorescense antibody tests 
or any test used to monitor HIV infection, including HIV 
nucleic acid detection.

The provider ordering the laboratory test must include the 
following when submitting information to the lab:

1. Complete name of the patient; 

2. Patient date of birth (2-digit month, 2-digit day, 4-digit 
year); 

3. Patient gender (male, female, transgender 
male-to-female, or transgender female-to-male); 

4. Date biological specimen was collected; 

5. Name, address, telephone number of the health care 
provider and the facility where services were rendered, 
if different.

Providers must report using the “Adult HIV/AIDS 
Confidential Case Report” form (CDPH 8641A) or “Pediatric 
HIV/AIDS Confidential Case Report” form (CDPH 8641P), 
available from the local health department or at https://
www.cdph.ca.gov/Programs/CID/DOA/Pages/OA_case_
surveillance_resources.aspx. Delivery by courier service, 
U.S. Postal Service Express or Registered Mail, other 
traceable mail, personal delivery to the local public health 
officer or designee, facsimile, or electronically by a secure 
and confidential electronic reporting system established by 
CDPH are the only acceptable methods of transferring data 
containing personal information under these regulations. 
Providers may not submit reports containing personal 
information by regular email or nontraceable mail [Title 17, 
California Code of Regulations, Section 2643.5(c)].

When a provider orders multiple HIV-related viral load 
tests for a patient, or receives multiple laboratory reports 
of a confirmed HIV test, the provider is required to submit 
only one HIV/AIDS Case Report per patient to the local 
health officer.

If or when the patient’s condition progresses to an acute 
infection or AIDS, an additional report to the health officer 
must be made.

CONFIDENTIALITY

HIV test result information is confidential and may be 
disclosed only in accordance with state and federal law, or 
with written consent of the patient (or the patient’s legal 
representative).

Reported cases of HIV infection and CD4+ T-Cell test 
results shall not be disclosed, discoverable, or compelled 
to be produced in any civil, criminal, administrative or other 
proceeding [Health and Safety Code Sections 121022(e), 
121023(e)]. The law also contains restrictions on reporting 
identifying information related to HIV test results to the 
federal government [Health and Safety Code Section 
121022(g)].

III. REPORTING BY LABORATORIES

A laboratory director (or designee) must promptly notify 
the local health officer of the diseases listed below within 
the applicable time period from the time the laboratory 
notifies the provider or other person authorized to receive 
the report (which may be a referring laboratory). Notification 
must be submitted to the appropriate health officer in the 
local health jurisdiction of the health care provider who 
submitted the specimen. [Title 17, California Code of 
Regulations, Section 2505]

Each notification must be in writing and include the 
following: 

1. The date the specimen was obtained; 

2. The patient identification number; 

3. The specimen accession number or other unique 
specimen identifier; 

4. The laboratory findings for the test performed; 

5. The date that any positive laboratory findings were 
identified; 

6. The name, gender, address and telephone number (if 
known), and age or date of birth of the person from 
whom the specimen was obtained; and 

7. The name, address, and telephone number of the 
health care provider for whom the examination or test 
was performed. 

If a laboratory is unable to obtain complete patient 
information within the reporting time frames, it must 
document that it made a good faith effort to do so and 
submit the report with the available information within the 
required reporting time frames. [Business and Professions 
Code Section 1320(t)]

https://www.cdph.ca.gov/Programs/CID/DOA/Pages/OA_case_surveillance_resources.aspx
https://www.cdph.ca.gov/Programs/CID/DOA/Pages/OA_case_surveillance_resources.aspx
https://www.cdph.ca.gov/Programs/CID/DOA/Pages/OA_case_surveillance_resources.aspx
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Civil monetary penalties of $50 to $3,000 per day of 
noncompliance, or per violation, may be imposed for failure 
to comply with disease reporting requirements [Business 
and Professions Code Section 1310(c)].

When the specimen is from an out-of-state submitter, the 
state epidemiologist of the submitter must be provided 
the same positive findings within the applicable time 
period from the time the health care provider is notified. 
If the laboratory that finds evidence for any of the listed 
diseases is an out-of-state laboratory, the California clinical 
laboratory that receives a report of such findings from the 
out-of-state laboratory must notify the local health officer 
in the same way as if the finding had been made by the 
California laboratory.

A. Report Within One Hour

The conditions or diseases listed below must be reported 
to the local health officer within one hour after the health 
care provider or other person authorized to receive the 
report has been notified. The initial report must be made by 
telephone, followed by a written report within one working 
day, to be submitted by fax or email. 

Anthrax, human or animal (B. anthracis) 
Botulism
Brucellosis, human (all Brucella spp.)
Burkholderia Pseudomallei and B. Mallei (detection or 

isolation from a clinical specimen)
Influenza, novel strains, human
Plague, animal or human
Smallpox (Variola)
Tularemia, human (F. tularensis)
Viral Hemorrhagic Fever agents, human or animal (e.g., 
Crimean-Congo, Ebola, Lassa, and Marburg viruses)

B. Report Within One Day

The conditions or diseases listed below must be reported 
to the local health officer within one working day after the 
health care provider or other person authorized to receive 
the report has been notified. The report may be transmitted 
by courier, mail, fax or email.

Acid Fast Bacillus (AFB)
Anaplasmosis
Babesiosis
Bordetella pertussis acute infection, by culture or 

molecular identification
Borrelia burgdorferi infection
Brucellosis, animal (Brucella spp. except Brucella canis)
Campylobacteriosis (campylobacter spp.) (detection or 

isolation of a clinical specimen)

Chanchroid (Haemophilus ducreyi)
Chikungunya Virus Infection
Chlamydia trachomatis infections, including 

lymphogranuloma venereum (LGV)
Coccidioidomycosis
Cryptosporidiosis
Cyclosporiasis (Cyclospora cayetanensis)
Dengue (dengue virus)
Diphtheria
Encephalitis, arboviral
Entamoebe histolytica (not E. dispar) 
Ehrlichiosis
Escherichia coli: shiga toxin producing (STEC) including 

E.coli 0157
Flavivirus infection of undetermined species
Giardiasis (Giardia lamblia, intestinalis, or duodenalis) 
Gonorrhea
Haemophilus influenzae, all types (detection of or isolation 

from a sterile site in a person less than 5 years old)
Hantavirus infections
Hepatitis A, acute infection
Hepatitis B, acute or chronic infection (specify gender) 
Hepatitis C, acute or chronic infection
Hepatitis D (Delta), acute or chronic infection
Hepatitis E, acute infection (detection of hepatitis E virus 

RNA from a clinical specimen or positive serology)
Human Immunodeficiency Virus (HIV), acute infection 
Legionellosis (Legionella spp.) (antigen or culture)
Leprosy (Hansen Disease) (Mycobacterium leprae) 
Leptospirosis (Leptospira spp.)
Listeriosis (Listeria)
Malaria
Measles (Rubeola), acute infection
Mumps (mumps virus), acute infection
Mycobacterium tuberculosis
Neisseria meningitidis (sterile site isolate) 
Poliovirus
Psittacosis (Chlamydophila psittaci)
Q Fever (Coxiella burnetii)
Rabies, animal or human
Relapsing Fever (Borrelia spp.) (identification of Borrelia spp. 

spirochetes on peripheral blood smear)
Rickettsia, any species, acute infection (detection from a 

clinical specimen or positive serology)
Rocky Mountain Spotted Fever (Rickettsia rickettsii) 
Rubella, acute infection
Salmonellosis (Salmonella spp.)
Shiga toxin (detected in feces)
Shigellosis (Shigella spp.)
Syphilis
Trichinosis (Trichinella)
Tuberculosis
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Tularemia, animal (F. tularensis) 
Typhoid
Vibrio species infections
West Nile virus infection
Yellow Fever (yellow fever virus)
Yersiniosis (Yersinia spp., non-pestis) (isolation from a 

clinical specimen)
Zika Virus Infection 

C. Report Within Seven Days

ADDITIONAL REPORTING OBLIGATIONS FOR HIV

The laboratory director or authorized designee must report 
a confirmed HIV test within seven days to the local health 
officer where the facility is located [Title 17, California Code 
of Regulations, Section 2643.10].

The report must include: 

1. Complete name of the patient; 

2. Patient date of birth (2-digit month, 2-digit day, 4-digit 
year);

3. Patient gender (male, female, transgender 
male-to-female, or transgender female-to-male);

4. Name, address and phone number of the health 
care provider (and facility if different) that submitted 
the specimen;

5. Name, address and phone number of the laboratory;

6. Laboratory report number;

7. Test results; 

8. The date it tested the specimen; and

9. The lab’s CLIA number.

Delivery by courier service, U.S. Postal Service Express or 
Registered Mail, other traceable mail, personal delivery to 
the local public health officer or designee, or electronically 
by a secure and confidential electronic reporting system 
established by CDPH are the only acceptable methods 
of transferring data containing personal information under 
these regulations. Providers may not submit reports 
containing personal information by regular email or 
nontraceable mail [Title 17, California Code of Regulations, 
Section 2643.10(b)].

When a lab receives incomplete patient data for a 
specimen with a confirmed HIV test, it must contact the 
submitting health care provider and obtain the required 
information prior to reporting to the local health officer.

If a lab transfers a specimen to another lab for testing, the 
lab that first received the specimen from the provider is 
responsible for reporting the confirmed HIV test to the local 
health officer. When a California lab receives a specimen 
from an out-of-state lab or provider, the director of the 
California lab will confirm that the test was reported in the 
state where the sample originated. However, when such 
a specimen appears to be from a California patient, the 
California lab will notify the local health officer in its own 
health jurisdiction.

Laboratories must not report confirmed HIV tests for 
patients of alternative testing sites or other anonymous 
HIV testing programs, blood banks, plasma centers, or for 
participants in blind and/or unlinked seroprevalence studies.

REPORTING REQUIREMENT FOR CD4+ T-CELL

A clinical laboratory must report all CD4+ T-Cell test 
results to the local health officer within seven days of the 
completion of the test. The report must include, if provided 
by the ordering health care provider, all of the following:

1. The patient’s name.

2. The patient’s date of birth.

3. The patient’s gender.

4. The name, telephone number, and address of the local 
health care provider that ordered the test.

The report must also include all of the following information:

1. CD4+ T-Cell test results expressed as an absolute 
count (the number of lymphocytes containing the 
CD4 epitope per cubic millimeter) and, if available, the 
relative count (the number of lymphocytes expressing 
the CD4 epitope as a percentage of total lymphocytes).

2. The type of laboratory test performed.

3. The date the laboratory test was performed.

4. The name, telephone number, and address of the 
clinical laboratory that performed the test.

5. The laboratory CLIA number.

6. The laboratory report number.

CD4+ T-Cell test reports are considered confidential public 
health records as defined in Health and Safety Code 
Section 121035. 

For the purposes of this law, “CD4+ T-Cell test” means 
any test used to measure the number of lymphocytes 
containing the CD4 epitope.
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A lab does not need to report if the lab can demonstrate 
that the CD4+ T-Cell test result is not related to a 
diagnosed case of HIV infection.

[Health and Safety Code Section 121023]

D. Additional Requirements

Additional responsibilities apply where laboratory tests are 
positive for the following.

Anthrax, human (2551)
Acid Fast Bacillus (AFB) (2505(g))
Botulism (2552)
Brucellosis, human (2553)
Escherichia coli: shiga toxin producing (STEC) including 

E.coli 0157 (2505(m))
Human Immunodeficiency Virus (HIV), acute infection 

(2505(j))
Influenza, novel strains (human) (2505(i))
Listeriosis (Listeria) (2505(l))
Malaria (2505(h))
Measles (Rubeola), acute infection (2505(l))
Mycobacterium Tuberculosis (2505(f))
Neisseria meningitidis (sterile site isolate) (2505(l))
Plague, human (2596) 
Salmonellosis (2612)
Shiga toxin (detected in feces) (2505(l))
Smallpox (Variola) (2614)
Tularemia, human (2626)
Viral hemorrhagic fever agents, human (2638)

The number in parentheses above indicates the section 
of Title 17 of the California Code of Regulations where 
the additional requirements may be found. California 
regulations may be found at www.calregs.com. (See 

“Where to Find Laws Referenced in the Manual” at the 
beginning of this manual.)

IV. REPORTING ANIMAL BITES

A health care provider must notify the local health officer of 
a patient bitten by an animal of a species subject to rabies, 
whether or not the animal is suspected of having rabies.

Animal species subject to rabies are mammals. Rabies 
cannot be transmitted through bites, scratches or 
other contact with birds, reptiles, amphibians, fish or 
invertebrates. Bats, skunks, foxes and wild cats are 
considered to carry the highest potential for rabies in 
California. Domestic animals, including pets and livestock, 
as well as larger wild rodents (beavers, muskrats, marmots, 
wood chucks) and wild omnivores (swine, bears) are 
considered to carry a medium risk, although pets are rarely 

infected unless they have been bitten by a wild animal. 
Rodents (gophers, chipmunks, squirrels, rats, mice), rabbits 
and other small mammals (shrews, moles) are considered 
extremely low risk species.

Technically, the reporting rule applies only in areas declared 
by the director of the California Department of Public Health 
to be rabies areas. However, the director has declared all 
of California to be a rabies area. The declaration, along 
with information about the investigation and management 
of animal bites, may be found at https://www.cdph.ca.gov/
Programs/CID/DCDC/Pages/Rabies.aspx.

[Title 17, California Code of Regulations, Section 2606]

Patients who are diagnosed with rabies must also be 
reported to the local public health officer as described in 
II. “Reportable Communicable Diseases,” page 18.1.

V. REPORTING DISORDERS CHARACTERIZED 
BY LAPSE OF CONSCIOUSNESS

A. General Rule

A physician must notify the local health officer within seven 
calendar days of every patient 14 years of age or older 
when the physician has diagnosed a disorder characterized 
by lapses of consciousness. “Disorders characterized 
by lapses of consciousness” means those medical 
conditions that involve: 

1. A loss of consciousness or a marked reduction of 
alertness or responsiveness to external stimuli; and 

2. The inability to perform one or more activities of daily 
living; and 

3. The impairment of the sensory motor functions used to 
operate a motor vehicle. 

Examples of medical conditions that do not always, 
but may progress to the level of functional severity 
described above, include Alzheimer’s disease and related 
disorders, seizure disorders, brain tumors, narcolepsy, 
sleep apnea, and abnormal metabolic states, including 
hypo- and hyperglycemia associated with diabetes. Visual 
impairments are not reportable.

Significantly, the law also permits (but doesn’t require) a 
physician who reasonably and in good faith believes that 
reporting a patient will serve the public interest to report 
a patient’s condition even if it may not be required under 
the definition of “disorders characterized by lapses of 
consciousness.” 

http://www.calregs.com
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/Rabies.aspx
https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/Rabies.aspx
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In the hospital environment, including the emergency 
department, policies and procedures should outline who 
is responsible for reporting when several physicians attend 
to the same patient. Patients who are reported under this 
law should be counseled not to drive, and this counseling 
should be documented. 

CDPH form 110 C, called “Confidential Morbidity Report,” 
must be used for reporting lapses of consciousness or 
control, Alzheimer’s disease or other conditions which 
may impair the ability to operate a motor vehicle safely. 
This form may be obtained from the hospital’s local health 
department. A directory of local health departments and 
officers is found at https://www.cdph.ca.gov/Programs/
CCLHO/Pages/LHD%20Contact%20Information.aspx. 
Also on this web page is a PDF document called “LHD 
Communicable Disease Contact List,” which contains a 
link to the required report form (CDPH 110 C). Providers 
may also report communicable disease electronically to the 
local health department through the California Reportable 
Disease Information Exchange (Cal/REDIE). Information 
about electronic reporting may be found at www.cdph.
ca.gov/Programs/CID/DCDC/Pages/CalREDIE.aspx. A 
copy of the completed report form should be retained by 
the hospital. 

If a reported patient recovers, a physician may write a 
letter requesting that the Department of Motor Vehicles 
re-evaluate the patient for driving ability.

[Health and Safety Code Section 103900; Title 17, 
California Code of Regulations, Sections 2800 to 2812]

The local health officer will report the name, age and 
address of each person to the California Department of 
Motor Vehicles (DMV). The DMV must keep this information 
confidential and use it only to determine the eligibility of a 
person to drive.

B. Exceptions

A physician is not required to notify the local health officer 
of a patient with a disorder characterized by lapses of 
consciousness if:

1. The patient’s sensory motor functions are impaired to 
the extent that the patient is unable to ever operate a 
motor vehicle; or

2. The patient states that he or she does not drive and 
states that he or she never intends to drive, and the 
physician believes these statements made by the 
patient are true; or 

3. The physician previously reported the diagnosis and, 
since that report, the physician believes the patient has 
not operated a motor vehicle; or 

4. There is documentation in the patient’s medical record 
that another physician reported the diagnosis and, 
since that report, the physician believes the patient has 
not operated a motor vehicle.

[Title 17, California Code of Regulations, Section 2812]

QUESTIONING THE PATIENT

The hospital may wish to use a written questionnaire to 
document the precise questions that the patient was asked 
about driving and his or her answers — for example:

1. Do you drive?

2. Do you intend to drive?

3. Do you have a driver’s license?

4. Have you been reported in the past?

The physician should review the patient’s answers, and 
document whether the patient falls under an exception to 
the reporting requirement. Note that the exceptions depend 
on the physician’s beliefs about the patient’s statements; 
therefore, the physician should document whether he or 
she believes the patient is telling the truth. 

A physician may report a patient’s condition, even if not 
required to be reported, if he or she reasonably and in good 
faith believes that reporting the patient will serve the public 
interest. 

C. Definitions

“Activities of daily living” means bathing, dressing, 
feeding one’s self, brushing one’s teeth, and performing 
more complex tasks such as grocery shopping, cooking, 
management of personal finances and operating a motor 
vehicle [Title 17, California Code of Regulations, Section 
2800].

“Alzheimer’s disease and related disorders” means 
those illnesses that damage the brain causing irreversible, 
progressive confusion, disorientation, loss of memory and 
judgment [Title 17, California Code of Regulations, Section 
2802].

“Sensory motor functions” means the ability to integrate 
seeing, hearing, smelling, feeling and reacting with physical 
movement, such as depressing the brake pedal of the car 
to stop the car from entering an intersection with a green 
traffic light to avoid hitting a pedestrian crossing the street 
[Title 17, California Code of Regulations, Section 2808].

https://www.cdph.ca.gov/Programs/CCLHO/Pages/LHD%20Contact%20Information.aspx
https://www.cdph.ca.gov/Programs/CCLHO/Pages/LHD%20Contact%20Information.aspx
http://www.cdph.ca.gov/Programs/CID/DCDC/Pages/CalREDIE.aspx
http://www.cdph.ca.gov/Programs/CID/DCDC/Pages/CalREDIE.aspx
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D. Liability and Immunity

A physician who reports a patient diagnosed as having a 
disorder characterized by lapses of consciousness is not 
civilly or criminally liable for making the report [Health and 
Safety Code Section 103900(f)]. (See McNair v. City and 
County of San Francisco (Nov. 22, 2016, A138952), ___ 
Cal. App. 5th ___ (2016 WL 6879277.)) 

However, a physician may be liable for failing to report a 
patient who should not drive, if the patient later injures 
someone while driving.

VI. REPORTING EXPOSURES TO INFECTIOUS 
DISEASES BY PREHOSPITAL EMERGENCY 
MEDICAL PERSONNEL 

Both federal and California law establish requirements for 
reporting exposures of prehospital emergency medical 
personnel to certain infectious diseases.

A. California Requirements

Under specified circumstances, prehospital emergency 
medical care personnel (which may include law 
enforcement officers and firefighters) who provide 
emergency medical services and are exposed to a patient 
with certain communicable diseases must be notified that 
they have been exposed to these diseases [Health and 
Safety Code Section 1797.188]. This portion of the manual 
describes the details of this reporting requirement.

These requirements are in addition to the communicable 
disease testing and notification procedure described 
in D. “Testing in Instances of Occupational Exposure,” 
page 5.7.

DEFINITIONS

“Prehospital emergency medical care person or 
personnel” includes an authorized registered nurse 
or mobile intensive care nurse, emergency medical 
technician-I, emergency medical technician-II, advanced 
emergency medical technician, emergency medical 
technician-paramedic, lifeguard, fire fighter and peace 
officer, as those terms are defined or described by Health 
and Safety Code Sections 1797.56, 1797.80, 1797.82, 
1797.84, 1797.182 and 1797.183. A physician who 
provides prehospital emergency medical care or rescue 
services is also included within this definition. These 
persons can be volunteers, partly paid or fully paid.

“Reportable communicable disease or condition” 
means the diseases listed in Title 17, California Code of 
Regulations, Section 2500 et seq. (see II. “Reportable 
Communicable Diseases,” page 18.1).

“Health facility infection control officer” means the 
official or officer who has been designated by the health 
facility to communicate with a designated officer, or his or 
her designee.

“Designated officer” means the official or officer of an 
employer of a prehospital emergency medical care person 
or personnel who has been designated by the state’s public 
health officer or the employer.

“Urgency reporting requirement” means a disease 
required to be reported immediately by telephone or 
reported by telephone within one working day (see C. “List 
of Reportable Diseases,” page 18.2, for a list of reportable 
diseases that indicates which require reporting immediately 
by telephone and which require reporting by telephone 
within one working day). 

NOTIFICATION PROCESS

If a health facility infection control officer determines that a 
patient has a reportable communicable disease that may 
have been transmitted to a prehospital emergency medical 
care person, the infection control officer must notify the 
designated officer of the prehospital emergency medical 
care person. This notification must occur immediately if 
the disease has an urgency reporting requirement or if the 
exposure included direct contact between the unprotected 
skin, eyes, or mucous membranes of the prehospital 
emergency medical care professional and the patient’s 
blood. Otherwise, reporting is required within seven 
calendar days.

The health facility infection control officer must also report 
the name and phone number of the prehospital emergency 
medical care person to the county health officer.

The designated officer will notify the prehospital emergency 
medical care person. The hospital does not directly 
communicate with the prehospital emergency medical care 
person. 

IDENTIFYING INFECTION CONTROL OFFICER AND 
DESIGNATED OFFICER ON WEBSITE

Each health facility that has a website must post the title 
and telephone number of its infection control officer in a 
conspicuous location on a page accessible from its home 
page. Similarly, each employer of prehospital emergency 
medical care personnel that has a website must post 
the title and telephone number of its designated officer 
in a conspicuous location on a page accessible from its 
home page.

Each infection control officer (or designee) and each 
designated officer (or designee) must be available either 
onsite or on call 24 hours per day.
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TRAINING

The employer of the infection control officer and the 
employer of prehospital emergency medical care personnel 
must inform these employees of this law as part of the 
required Cal-OSHA Injury and Illness Prevention Program 
training (see Title 8, California Code of Regulations, Section 
3203(a)(7)).

CONFIDENTIALITY CONSIDERATIONS

The health facility, designated officer, and prehospital 
emergency medical care personnel must comply with state 
and federal health information privacy laws. They should 
only disclose the minimum information needed to notify the 
exposed professionals. This law does not authorize any 
further disclosures.

DEATH OF PATIENT WITH REPORTABLE 
COMMUNICABLE DISEASE

If a patient with a reportable communicable disease dies, 
the health facility must notify the funeral director who 
removes the body from the health facility.

B. Federal Requirements

The Ryan White Comprehensive AIDS Resources 
Emergency (CARE) Act requires hospitals to notify the 

“designated officer” (DO) of an emergency response 
employee (ERE) if that employee was exposed to any 
airborne infectious disease, as identified by the U.S. 
Department of Health and Human Services (DHHS), during 
the transport of a patient to the hospital. In addition, the 
law requires medical facilities to respond to inquiries from 
DOs asking whether a transported patient had certain 
other infectious diseases if an ERE believes he or she was 
exposed to an infectious disease [42 U.S.C. Sections 300ff-
131 to 300ff-140].

The Ryan White law supplements, and does not replace 
or supersede, the obligations of hospitals to report under 
state law, described above.

The Ryan White CARE Act requires state public health 
officials to designate the DOs to whom such reports must 
be made, with preference given to individuals who are 
trained in the provision of health care or in the control of 
infectious diseases. CDPH has written to the employers of 
EREs (fire departments, transporting providers registered 
with the Emergency Medical Services Authority, and law 
enforcement agencies), designating each entity’s “chief or 
director” as the DO for its EREs. However, CDPH does not 
maintain a list of DOs, thus leaving this task to providers. 

Because medical facilities are required to make reports to 
DOs in the event of infectious disease exposures, hospitals 
and other covered facilities need to identify for themselves 
the DOs to whom they must make reports. If the employer 
of an ERE has not listed its DO on its website as required 
under California law, the hospital should contact the 
ERE employer.

DEFINITIONS

“Emergency response employee” (ERE) is a firefighter, 
law enforcement officer, paramedic, emergency medical 
technician or other person (including an employee of 
legally organized and recognized volunteer organizations, 
regardless of whether such persons are employed or 
are volunteers) who, in the course of professional duties, 
responds to emergencies in the geographic area involved.

“Designated officer” (DO) is an official or officer of an 
employer of EREs who has been designated by California’s 
public health officer.

LIST OF DISEASES

DHHS has published a list of potentially life-threatening 
infectious diseases to which EREs may be exposed in 
responding to emergencies, and guidelines describing the 
circumstances in which they may be exposed [76 Fed. Reg. 
67742 (Nov. 2, 2011)]. The infectious diseases covered are:

1. Potentially Life-Threatening Infectious Diseases: 
Routinely Transmitted by Contact or Body 
Fluid Exposures

Anthrax, cutaneous (Bacillus anthracis) 
Hepatitis B (HBV) 
Hepatitis C (HCV) 
Human immunodeficiency virus (HIV) 
Rabies (Rabies virus) 
Vaccinia (Vaccinia virus) 
Viral hemorrhagic fevers (Lassa, Marburg, Ebola, 

Crimean-Congo, and other viruses yet to 
be identified)

2. Potentially Life-Threatening Infectious Diseases: 
Routinely Transmitted Through Aerosolized 
Airborne Means

Measles (Rubeola virus) 
Tuberculosis (Mycobacterium tuberculosis) – infectious 

pulmonary or laryngeal disease; or extrapulmonary 
(draining lesion) 

Varicella disease (Varicella zoster virus) – chickenpox, 
disseminated zoster
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3. Potentially Life-Threatening Infectious Diseases: 
Routinely Transmitted Through Aerosolized 
Droplet Means

Diphtheria (Corynebacterium diphtheriae) 
Novel influenza A viruses as defined by the Council of 

State and Territorial Epidemiologists (CSTE) 
Meningococcal disease (Neisseria meningitidis) 
Mumps (Mumps virus)
Pertussis (Bordetella pertussis) 
Plague, pneumonic (Yersinia pestis) 
Rubella (German measles; Rubella virus) 
SARS-CoV

4. Potentially Life-Threatening Infectious Diseases 
Caused by Agents Potentially Used for Bioterrorism or 
Biological Warfare

These diseases include those caused by any 
transmissible agent included in the HHS Select Agents 
List, which may be found at www.selectagents.gov/
SelectAgentsandToxinsList.html.

ROUTINE NOTIFICATION OF AIRBORNE INFECTIOUS 
DISEASES

If a victim of an emergency is transported by EREs to a 
medical facility and the facility determines that the victim 
has an airborne infectious disease, the facility must notify 
the DO of the EREs. 

If the victim dies at or before reaching the medical facility, 
any medical facility ascertaining the cause of death must 
notify the DO of the EREs who transported the victim to 
the first facility of any determination that the victim had an 
airborne infectious disease.

These notifications must be made as soon as is practicable, 
but not later than 48 hours after the determination is made 
[42 U.S.C. Section 300ff-132].

INQUIRY ABOUT SUSPECTED EXPOSURE

If an ERE believes that he or she may have been exposed 
to an infectious disease by a victim of an emergency who 
was transported to a medical facility, the DO of the ERE 
must evaluate the situation and determine whether, if the 
victim had any of the infectious diseases specified by the 
CDC, the employee would have been exposed to the 
disease. If the DO determines that the ERE may have been 
exposed to one or more of these infectious diseases, the 
DO must submit a request for response to the hospital to 
which the patient was transported. This request must be 
in writing, contain a statement of the facts surrounding the 
circumstances of the potential exposure, and be signed by 
the DO [42 U.S.C. Section 300ff-133].

Evaluation and Response by Medical Facility

When a medical facility receives a request for response, the 
facility must evaluate the facts submitted in the request and 
determine whether, on the basis of the medical information 
possessed by the facility about the patient, the ERE was 
exposed to one of the infectious diseases listed above.

1. Evaluation. The facility must make one of the following 
determinations: 

a. The ERE was exposed to a listed disease; 

b. The ERE was not exposed to a listed disease;

c. The medical facility lacks sufficient medical 
information to determine whether the victim 
had a listed disease. Where the facility initially 
possesses no information on whether the victim 
has a listed disease but subsequently determines 
that the victim had such a disease, the facility 
shall reevaluate the situation, make one of the 
above determinations, and provide the appropriate 
response; or

d. There were insufficient facts in the DO’s request 
to determine whether the ERE was exposed to a 
listed disease.

DHHS has published guidelines describing how 
facilities should make these determinations [76 Fed. 
Reg. 67742 (Nov. 2, 2011)]. 

2. Response. The facility must notify the DO of its 
determination in writing as soon as is practicable, but 
not later than 48 hours after receiving the request.

Evaluation by Local Public Health Officer

Where the facility determines that there are insufficient 
facts to determine that an exposure has occurred, the 
DO may request the local public health officer to make 
an independent determination and response to the DO. If 
the public health officer believes the facts provided to the 
facility were sufficient or the public health officer obtains 
additional and sufficient facts, the public health officer will 
resubmit the request to the facility. The facility must then 
provide the DO the appropriate response.

Death of Victim

If a victim of an emergency dies at or before reaching the 
facility, and the facility receives a request for response 
under this law, the facility must provide a copy of the 
request to the medical facility ascertaining the cause of 
death, if there is a different medical facility involved. This 
medical facility then has the responsibility of making the 
required determination and appropriate response.

http://www.selectagents.gov/SelectAgentsandToxinsList.html
http://www.selectagents.gov/SelectAgentsandToxinsList.html
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CONTENTS AND MANNER OF NOTIFICATION

Where the medical facility notifies the DO of an airborne 
or other infectious disease, it must provide the DO of 
the name of the infectious disease involved and the date 
on which the patient was transported by EREs to the 
facility. No other information should be released. If the 
required notification to the DO is made by mail, the facility 
must inform the DO that the notification has been sent; 
the DO must, within 10 days, inform the facility whether 
the notification has been received [42 U.S.C. Section 
300ff-134].

LIMITS OF FACILITIES’ DUTIES

The obligations imposed on medical facilities:

1. Apply only to medical information possessed by the 
facility while it is treating the victim for conditions 
arising from the emergency, or during the 60-day 
period beginning on the date on which the victim is 
transported by EREs to the facility, whichever period is 
shorter; and

2. Terminate 30 days after the end of the period 
described in paragraph 1, except that the facility’s 
duties will continue if a request is received within this 
time period.

Examples:

a. If a victim is transported to a medical facility and 
released after two days, the facility must respond 
to a request if it is received within 30 days of the 
date of discharge.

b. If the victim remains in the facility for more than 
60 days, the facility must respond to a request 
received within 30 days of the expiration of the 60 
day period (this is 90 days from the date of the 
alleged exposure, which would be the maximum 
period of time that the facility would have 
notification obligations for that exposure).

[42 U.S.C. Section 300ff-137]

TESTING PATIENTS

This law does not authorize or require a facility to test 
a patient for an infectious disease [42 U.S.C. Section 
300ff-138(b)].

VIOLATIONS AND LIABILITY

This law may not be construed to authorize any cause of 
action for damages or any civil penalty against a facility or 
DO for failure to comply with its requirements [42 U.S.C. 
Section 300ff-138(a)].

The Secretary of DHHS may, however, commence a civil 
action for an injunction in the case of a violation of this law 
[42 U.S.C. Section 300ff-139]. In addition, the Secretary 
of DHHS must establish an administrative process for 
encouraging EREs to report violations of this law. The 
law requires DHHS to investigate, as appropriate, alleged 
violations and seek appropriate injunctive relief. 

The Secretary of DHHS may temporarily suspend the 
requirements of this law in a public health emergency.

CONFIDENTIALITY OF SOURCE PATIENT 
IDENTIFICATION

This law does not authorize or require a facility, DO or ERE, 
to disclose identifying information about a patient or an 
ERE [42 U.S.C. Section 300ff-138(c)]. This law does not 
alter any state or local laws governing the provision of data 
to public health authorities [42 U.S.C. Section 300ff-138(f)].

DENIAL OF SERVICES

This law may not be construed to authorize an ERE to fail 
to respond, or deny services, to a victim of an emergency 
[42 U.S.C. Section 300ff-138(d)].

VII. CANCER REGISTRY

CDPH has designated cancer as a reportable disease 
in the state and established a statewide system to 
collect information on the incidence of cancer, using 
population-based cancer registries. [Health and Safety 
Code Section 103885] Information about the California 
Cancer Registry may be found at www.ccrcal.org.

A. Hospital and Physician Reports

A hospital or other facility providing therapy to cancer 
patients must report each case of cancer to CDPH (the 
cancer registry) in a format prescribed by CDPH. Reporting 
is required within six months of the patient’s admission. 
Failure to report in the prescribed format will require CDPH 
to access the information directly from the hospital, and 
the hospital must reimburse CDPH for its costs in doing so 
[Health and Safety Code Section 103885(d) and (e)]. (See 
also Title 17, California Code of Regulations, Section 2593.)

Physicians caring for cancer patients who are not referred 
to a hospital must report each cancer case to the cancer 
registry or to the local health department, as determined by 
the registry. The California Cancer Registry website has a 
report form and instructions for physicians.

Hospitals and physicians must inform patients that their 
case of cancer has been reported to the state as required 

http://www.ccrcal.org


CHA         Consent Manual 2019

18.14    © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

by law. The state has prepared a patient information 
brochure in many languages to be used for this purpose, 
called “California Cancer Reporting System: Patient 
Information.” It may be ordered at https://www.ccrcal.org/
submit-data/reporting-by-physicians/notifying-patients.

Representatives of CDPH must be given access to source 
data, including all cancer records maintained by the facility 
[Health and Safety Code Section 103885(f); Title 17, CCR, 
Section 2593].

PATHOLOGIST REPORTING

Effective Jan. 1, 2019, a pathologist diagnosing cancer 
must report to CDPH using the College of American 
Pathologists cancer protocols or another standardized 
format approved by CDPH.

Reporting must be done by electronic means either directly 
from an electronic medical record or using a designated 
Internet Web portal that CDPH will provide for pathologists’ 
use. If a pathologist fails to report electronically with an 
approved format, a CDPH representative may access 
the information from the pathologist in an appropriate 
alternative format. In these cases, the pathologist will be 
required to reimburse CDPH or its representative for its 
cost to access and report the information.

A pathologist is not responsible for acquiring missing 
or inaccessible patient demographic information not 
provided to him or her beyond the content of the required 
cancer-specific data elements.

This law does not require a pathologist to submit the same 
pathology report to CDPH, regardless of format, more than 
once. 

[Health and Safety Code Section 103885(d)(3)]

B. Questions

Questions about the statewide system to collect 
information on the incidence of cancer should be 
directed to:

California Department of Public Health 
Cancer Surveillance Section/California Cancer Registry
1631 Alhambra Blvd., Suite 200 
Sacramento, CA 95816 
(916) 731-2500 
www.ccrcal.org

VIII. PARKINSON’S DISEASE REGISTRY

A hospital, facility, physician, or other healthcare provider 
diagnosing or treating Parkinson’s disease patients must 
report each case of Parkinson’s disease to the California 
Department of Public Health (CDPH) beginning July 1, 
2018. Information on the registry, including how to report, 
may be found at https://www.cdph.ca.gov/Programs/
CCDPHP/DCDIC/CDSRB/Pages/California-Parkinson’s-Dis
ease-Registry.aspx or http://capdregistry.org.

If a hospital or other facility fails to report in a format 
prescribed by CDPH, a CDPH representative may access 
the information from the hospital or the facility and report 
it in the appropriate format. In these cases, the hospital or 
other facility must reimburse CDPH or its representative for 
its costs.

Physicians, hospitals, outpatient clinics, and all other 
facilities, individuals, or agencies providing diagnostic or 
treatment services to patients with Parkinson’s disease 
must give CDPH and its representatives access to all 
records that would identify cases of Parkinson’s disease 
or would establish characteristics of Parkinson’s disease, 
treatment of Parkinson’s disease, or medical status of any 
identified Parkinson’s disease patient. Willful failure to grant 
access to those records is punishable by a civil penalty 
of up to five hundred dollars ($500) each day access is 
refused. 

For purposes of this law, “Parkinson’s disease” means 
a chronic and progressive neurologic disorder resulting 
from deficiency of the neurotransmitter dopamine as the 
consequence of degenerative, vascular, or inflammatory 
changes in the area of the brain called the basal ganglia. It 
is characterized by tremor at rest, slow movements, rigidity 
of movement, droopy posture, muscle weakness, and 
unsteady or shuffling gait.

[Health and Safety Code Sections 103870-103870.2; see 
also Health and Safety Code Section 103860]

IX. REPORTING REYE’S SYNDROME

A physician attending a patient diagnosed as having Reye’s 
Syndrome must report that condition to CDPH within seven 
days after establishing the diagnosis. [Health and Safety 
Code Section 103925]

The reporting form “CDC Reye’s Syndrome Case 
Investigation Report” (Form CDC 55.8) must be used for 
this purpose.

https://www.ccrcal.org/submit-data/reporting-by-physicians/notifying-patients
https://www.ccrcal.org/submit-data/reporting-by-physicians/notifying-patients
http://www.ccrcal.org
https://www.cdph.ca.gov/Programs/CCDPHP/DCDIC/CDSRB/Pages/California-Parkinson’s-Disease-Registry.as
https://www.cdph.ca.gov/Programs/CCDPHP/DCDIC/CDSRB/Pages/California-Parkinson’s-Disease-Registry.as
https://www.cdph.ca.gov/Programs/CCDPHP/DCDIC/CDSRB/Pages/California-Parkinson’s-Disease-Registry.as
http://capdregistry.org
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X. REPORTING ADVERSE REACTIONS TO 
VACCINATIONS

The National Childhood Vaccine Injury Act of 1986 requires 
all public and private providers of certain vaccines and 
toxoids to maintain records and reports of vaccine 
administration and specified adverse events (reactions) to 
those vaccines. A current list of vaccines and reportable 
events is found in the Vaccine Injury Table developed by 
the federal government. The Vaccine Injury Table may be 
found at https://www.hrsa.gov/vaccine-compensation/
covered-vaccines/index.html. [42 U.S.C. Sections 300aa-1 
to 300aa-34]

Vaccine providers must make a permanent record on each 
immunized patient that contains the following:

1. Vaccine type;

2. Date the vaccine was administered;

3. Vaccine manufacturer and lot number; 

4. The name, address and title of the person 
administering the vaccine; and

5. The edition date of the vaccine information materials 
given to the patient or legal representative, and the 
date the materials were given.

[42 U.S.C. Section 300aa-25]

(See XI. “Vaccines,” page 5.26, for a discussion of 
information that must be provided to a patient who will be 
given a vaccine and required documentation.)

A. Reportable Adverse Reactions

Each health care provider must report to the Secretary of 
DHHS the occurrence of:

1. Any event set forth in the Vaccine Injury Table that 
occurs within seven days of the administration of 
the vaccine or longer period as specified in the 
table. The report must include the time periods after 
the administration of the vaccine within which the 
vaccine-related illness, disability, injury or condition, 
the symptoms and manifestation of such illness, 
disability, injury or condition, or death occurs, and the 
manufacturer and lot number of the vaccines; and

2. The occurrence of any contraindicating reaction to a 
vaccine that is specified in the manufacturer’s package 
insert. 

B. Reporting Mechanism

The agency that must be advised of an adverse reaction 
will depend on whether the vaccine or toxoid was privately 
or publicly purchased. If there is an adverse reaction to a 
privately purchased vaccine or toxoid, reports are to be 
made directly to the FDA on its Vaccine Adverse Event 
Report System (VAERS) form. If the adverse reaction is 
due to a publicly purchased vaccine, the reaction should 
be reported to the local health department in charge of 
immunizations. For further information regarding reporting 
requirements, hospitals may contact their county health 
department or:

California Department of Public Health 
Immunization Branch 
850 Marina Bay Parkway 
Richmond, CA 94804 
(510) 620-3737

For further information about reporting adverse reactions to 
vaccines and the VAERS form, go to www.vaers.hhs.gov.

XI. PESTICIDE POISONING AND RELATED 
INJURIES OR ILLNESSES

A. Reporting Requirement

A physician who knows, or has reasonable cause to believe, 
that a patient is suffering from pesticide poisoning or a 
disease or condition caused by a pesticide must promptly 
report this to the local health officer. The report must 
be made:

1. By telephone within 24 hours; and

2. By a copy of the report described in B. “Report Form,” 
page 18.18. 

This requirement is broader than the Labor Code reporting 
requirement described in XV. “Occupational Injuries and 
Illnesses,” page 18.18, even though the same reporting 
form is used. The Labor Code reporting requirement 
applies only to patients who had a pesticide illness from a 
work exposure. This requirement applies to patients who 
are exposed at work or any other time.

[Health and Safety Code Section 105200; Title 17, 
California Code of Regulations, Section 98100]

B. Reimbursement for Services Provided

A person who has violated state pesticide laws must pay 
the emergency medical bills of a person who has been 
injured by the pesticide, unless the person was injured on 

https://www.hrsa.gov/vaccine-compensation/covered-vaccines/index.html
https://www.hrsa.gov/vaccine-compensation/covered-vaccines/index.html
http://www.vaers.hhs.gov
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the job, in which case a workers’ compensation claim may 
be made. [Food and Agriculture Code Section 12997.5]

PENALTIES

Failure to comply with this reporting requirement may 
subject the physician to a civil penalty of $250.

XII. BURNS AND SMOKE INHALATION INJURIES 

A. Reporting Requirement

The director of every burn center that examines, treats, or 
admits a person with a burn or smoke inhalation injury or a 
person who suffers a burn-related death must file a report 
with the state fire marshal. [Health and Safety Code Section 
13110.7]

For the purposes of this law, “burn center” means an 
intensive care unit in which there are specially trained 
physicians, nursing, and support personnel and the 
necessary monitoring and therapeutic equipment needed 
to provide specialized medical and nursing care to 
burned patients.

B. Contents and Time of the Report

The report must describe the injury or death at the time 
of the examination or treatment, at the time the patient 
is discharged from the burn center, or at the time of the 
patient’s death.

The report may be made on the “Burn Center Report 
(BR-1)” developed by the Office of the State Fire Marshal 
(OSFM). This form can be obtained from:

Office of the State Fire Marshal 
California Burn Registry 
P.O. Box 944246 
Sacramento, CA 94244-2460 
Attn: CAIRS Unit 
(916) 445-8435

OSFM is currently transitioning from paper reporting to 
electronic reporting. Hospitals that are not yet reporting 
electronically are encouraged to contact Jennifer Bowman 
of OSFM to get set up to report electronically. Jennifer may 
be reached at jennifer.bowman@fire.ca.gov or at (916) 
445-8435. 

C. Failure to Comply

Violation of the law requiring reports may result in a 
misdemeanor conviction which is punishable by a 
fine of not less than $100 nor more than $500, or by 
imprisonment for not more than six months or both [Health 
& Safety Code Section 13112].

XIII. ADVERSE REACTION TO BLOOD OR BLOOD 
PRODUCT

A health facility that collects or transfuses blood must make 
specified reports of adverse reactions to blood or blood 
products. See XIII. “Adverse Reaction to Blood or Blood 
Product,” page 18.16.

XIV. “LOOKBACK” NOTIFICATION 
REQUIREMENTS FOR INFECTIOUS BLOOD 
PRODUCTS

The Medicare Condition of Participation (CoP) for laboratory 
services requires hospitals to take certain steps if they 
learn that they have received blood or blood components 
collected from a donor who has tested positive for HIV 
or Hepatitis C virus (HCV) since the time of donation. 
Hospitals that regularly use the services of an outside 
blood collecting establishment must have an agreement 
with it that requires it to promptly notify the hospital of such 
situations. Where a hospital has administered potentially 
HIV or HCV infectious blood or blood components, or 
released such blood or components to another entity or 
individual, the hospital must take certain steps to give 
specified notice (see below). [42 C.F.R. Section 482.27]

The U.S. Food and Drug Administration (FDA) also 
regulates blood and has enacted provisions regarding HIV 
and HCV notice and lookback requirements for “blood 
collecting establishments” [21 C.F.R. Sections 610.46 
and 610.47]. “Blood collecting establishments” include 
health care facilities acting as donor centers, blood 
banks or blood product manufacturers, or performing 
transfusion services [21 C.F.R. 607.3(c)]. The FDA and CoP 
requirements are substantially similar and will be discussed 
together in this section. Hospitals that are also blood 
collecting establishments are subject to additional FDA 
regulations not discussed in this manual.

mailto:jennifer.bowman%40fire.ca.gov?subject=
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A. Identification of Potentially Infectious Blood or 
Blood Components

DEFINITION

“Potentially HIV infectious blood and blood components” 
are prior collections from a donor who tested negative at 
the time of donation, but tests reactive for the antibody to 
HIV on a later donation, and a more specific supplemental 
follow-up test is positive and the time of seroconversion 
cannot be precisely estimated [42 C.F.R. Section 
482.27(b)(1)].

AGREEMENT WITH BLOOD COLLECTING 
ESTABLISHMENTS 

If a hospital regularly uses the services of an outside 
blood collecting establishment, the hospital must have 
an agreement with it that governs the procurement, 
transfer, and availability of blood and blood components. 
The agreement must require that the blood collecting 
establishment promptly notify the hospital: 

1. Within three calendar days if it supplied blood or 
blood components collected from a donor who tested 
negative at the time of donation but tests reactive for 
evidence of HIV or HCV infection on a later donation 
or who is determined to be at increased risk for 
transmitting HIV or HCV infection; 

2. Within 45 days of the test, of the results of the 
supplemental (additional, more specific) test for HIV or 
HCV, as relevant, or other follow-up testing required by 
the FDA; and

3. Within three calendar days after the blood collecting 
establishment supplied blood and blood components 
collected from an infectious donor.

[42 C.F.R. Section 482.27(b)(2)]

B. Quarantine of Blood and Blood Components 
Pending Completion of Testing

Upon notice of reactive HIV or HCV screening test results, 
the hospital must determine the disposition of the blood 
or blood product(s) and quarantine all blood and blood 
components from previous donations in inventory. 

If the blood collecting establishment notifies the hospital 
that the results of the supplemental (additional, more 
specific) test or other follow-up testing required by the 
FDA is negative, absent other informative test results, the 
hospital may release the blood and blood components 
from quarantine.

If the results of the follow-up testing are positive, the 
hospital must dispose of the blood and blood components 
according to FDA requirements and give notice to the 
transfusion recipients (see below). 

If the results of the follow-up testing are indeterminate, 
the hospital must destroy or label prior collections of 
blood or blood products held in quarantine as specified in 
FDA regulations.

C. Patient Notification

If a hospital has administered potentially HIV or HCV 
infectious blood or blood components (either directly 
through its own blood collecting establishment or under 
an agreement) or has released such blood or blood 
components to another entity or individual, the hospital 
must do the following:

1. The hospital must make reasonable attempts to 
notify the patient, or the patient’s attending physician 
(physician of record) or the physician who ordered 
the blood and ask the physician to notify the patient 
that potentially HIV or HCV infectious blood or blood 
components were transfused to the patient and 
that there may be a need for HIV or HCV testing 
and counseling.

2. If the physician is unavailable or declines to make 
the notification, the hospital must make reasonable 
attempts to notify the patient (or other person, as 
discussed below).

3. The hospital must document in the patient’s medical 
record the notification (or the attempts to give notice).

4. If the patient has been adjudged incompetent 
by a state court, notice must be given to a legal 
representative designated by state law. If the patient is 
competent but state law permits a legal representative 
or relative to receive the information on the patient’s 
behalf, notice may be given to the patient, legal 
representative or relative. (In California, if the patient 
is a competent adult, notice should be given to 
the patient only.) If the patient is deceased, notice 
must be given to the patient’s legal representative or 
relative. If the patient is a minor, the parents or legal 
guardian must be notified. Reasons for notifying the 
legal representative, rather than the patient, must 
be documented.

TIME FRAME FOR NOTIFICATION

The notification effort begins when the hospital is notified 
that it received potentially HIV or HCV infectious blood or 
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blood components. The FDA requires notification to be 
completed within 12 weeks. The CoP has the same time 
limits, but allow for an extension if the hospital is unable to 
locate the patient and documents in the patient’s medical 
record the extenuating circumstances beyond the hospital’s 
control that caused the notification time frame to exceed 
12 weeks.

CONTENT OF NOTICE

The notice given to the patient must include: 

1. A basic explanation of the need for HIV or HCV testing 
and counseling; 

2. Enough oral or written information to permit the patient 
to make an informed decision about whether to obtain 
HIV or HCV testing and counseling; and

3. A list of programs or places where the patient can 
obtain HIV or HCV testing and counseling, as well 
as any requirements or restrictions these programs 
may impose.

D. Policies and Procedures

Under the CoP, hospitals must develop and implement 
policies and procedures for notification and documentation 
that conform to federal, state and local laws, including 
requirements for confidentiality of medical records and 
other patient information.

The hospital must maintain records of the source and 
disposition of all units of blood and blood components 
for at least 10 years from the date of disposition. Records 
must be kept in a manner that permits prompt retrieval. The 
hospital must also maintain a fully-funded plan to transfer 
these records to another hospital or other entity if the 
hospital ceases operation for any reason.

E. Immunity From Liability

In reaction to early case law regarding liability for HIV- or 
HCV-tainted blood transfusions, California enacted a law 
that limits the types of legal claims a patient can bring. That 
law declares that the procurement, processing, distribution 
or use of whole blood, plasma, blood components, and 
blood derivatives for the purpose of injecting or transfusing, 
is a service [Health and Safety Code Section 1606].

Consequently, a patient cannot bring a claim based on 
expressed or implied warranties, which apply to sales of 
products, not services. Patients also cannot bring strict 
liability claims because these claims apply to defective and 
unreasonably dangerous products.

XV. OCCUPATIONAL INJURIES AND ILLNESSES

A. Reporting Requirement

Every physician (as defined below) who attends an injured 
employee must file a report of every occupational injury 
or occupational illness with the employee, the employer’s 
insurer, or the employer, if self-insured, within five days of 
the initial examination.

“Physician” is defined to include: 

1. Physicians holding an M.D. or D.O. degree; 

2. Licensed psychologists holding a doctoral degree in 
psychology or the equivalent and having specified 
health care experience; 

3. Acupuncturists; 

4. Optometrists; 

5. Dentists; 

6. Podiatrists; and 

7. Chiropractic practitioners.

If the treatment is for pesticide poisoning, a condition 
suspected to be pesticide poisoning, or chemical exposure, 
the local health office must be must also be notified within 
24 hours as described in XI. “Pesticide Poisoning and 
Related Injuries or Illnesses,” page 18.15 [Labor Code 
Section 6409; Title 8, California Code of Regulations, 
Section 14003].

B. Report Form

The Division of Workers’ Compensation of the California 
Department of Industrial Relations has developed a form 
that should be used, called “Doctor’s First Report of 
Occupational Injury or Illness” (DLSR Form 5021), available 
at www.dir.ca.gov/OPRL/dlsrform5021.pdf.

A portion of the form is to be completed by the injured 
employee, if the employee is able to do so, describing 
how the injury or illness occurred. Inability or failure of the 
employee to complete the employee’s portion of the form 
does not excuse a delay in filing the form. 

C. Penalties

Persons failing to comply with Labor Code Section 6409 
are guilty of a misdemeanor punishable by a fine of not less 
than $50 and not more than $200 [Labor Code Section 
6413.5].

http://www.dir.ca.gov/OPRL/dlsrform5021.pdf


   Chapter 19 — Contents© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

19 Adverse Events and Incident Reports

I. INTRODUCTION ..................................... 19.1

II. LEGAL ASPECTS OF INTERNAL  

INCIDENT AND QUALITY REPORTING ..... 19.1

A. Incident Reports ..........................................19.1

B. Medical Staff Quality Assurance  
Reports .........................................................19.1

C. Coordinating Incident and Quality  
Assurance Reporting ..................................19.2

D. Patient Safety Organizations ......................19.2

E. Considerations in Developing the  
Internal Reporting Process .........................19.2

III. PREPARING CONFIDENTIAL INCIDENT 

REPORTS .............................................. 19.3

A. General Principle .........................................19.3

B. Maintaining the Privilege ............................19.3
Disclosure to CDPH ........................................ 19.3

C. Documenting Incident in the Medical  
Record  .........................................................19.4

IV. REQUIRED PATIENT SAFETY PLAN ......... 19.4

A. Written Plan..................................................19.4

B. Patient Safety Committee ...........................19.5

C. Patient Safety Event Definition ...................19.5

V. THE JOINT COMMISSION  

REQUIREMENTS .................................... 19.6

A. Sentinel Events ............................................19.6

B. Periodic Performance Review ....................19.6

VI. NOTIFYING THE PATIENT OR FAMILY ...... 19.6

A. Outcomes of Care .......................................19.7

B. Statements of Sympathy/Apologies ..........19.7

VII. CDPH ADVERSE EVENTS REPORTING ..... 19.7

A. Types of Events That Must Be Reported ...19.8
Surgical Events ............................................... 19.8
Product or Device Events ................................ 19.8
Patient Protection Events ................................ 19.8
Care Management Events ............................... 19.8
Environmental Events ...................................... 19.9
Criminal Events ............................................... 19.9
Final Item ........................................................ 19.9

B. Required Time Frame for Reporting ..........19.9

C. How to Report ..............................................19.9

D. Communication With Affected Patient(s) ..19.9

E. Relationship With Other Reporting 
Requirements.............................................19.10

F. CDPH Investigations and Reports ...........19.10
Ongoing Threat of Imminent Danger .............. 19.10
No Threat of Imminent Danger ...................... 19.10
Definition ...................................................... 19.10
Follow-Up ..................................................... 19.10
CDPH Public Reporting of Adverse Events .... 19.10

G. Penalties for Failure to Report .................19.10

VIII. MEDICATION ERRORS ........................ 19.11

IX. REPORTS UNDER THE SAFE MEDICAL 

DEVICES ACT OF 1990 ........................ 19.11

A. When and To Whom Reports of  
Adverse Events Must Be Made ................19.11
Individual Reports ......................................... 19.11
Annual Reports ............................................. 19.11
Where to Submit Reports .............................. 19.12
Definitions ..................................................... 19.12
Forms to be Used ......................................... 19.12
Questions ..................................................... 19.12
Disclaimers ................................................... 19.13

B. Restraints ...................................................19.13

C. Required Policies and Procedures ..........19.13
Required Documentation .............................. 19.13

D. Request From FDA For Additional  
Information  ................................................19.13



Chapter 19 — Contents    

CHA         Consent Manual 2019

© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

FORMS & APPENDICES

20-1  Adverse Event Report Form
21-1  Incident Report
21-2  Report to Attorney
25-A  Report of a Hospital Death Associated With   
 Restraint or Seclusion

Forms and Appendices can be found at the back of the manual and 
online for CHA members at www.calhospital.org/free-resources. 

“S” denotes that the form is provided in English and Spanish. 

E. Device Tracking .........................................19.14
Patient Confidentiality Rights ......................... 19.14
Device Tracking Records ............................... 19.14

X. ADVERSE REACTION TO BLOOD OR  

BLOOD PRODUCT ................................ 19.14

XI. RADIATION ADMINISTRATION  

ADVERSE EVENT REPORTING  

REQUIREMENTS .................................. 19.15

A. Events That Must Be Reported ................19.15

B. Time Line for Reporting ............................19.15
To the Patient ............................................... 19.15
To CDPH and the Referring Physician............ 19.15
Documentation ............................................. 19.15

XII. REPORTING REQUIREMENTS  

RELATED TO RESTRAINT OR  

SECLUSION ......................................... 19.16

A. CMS Death Reporting and Recording 
Requirements.............................................19.16
Reporting Requirement ................................. 19.16

B. Regional Office Phone Number/ 
Worksheet  .................................................19.16
Documentation Requirement ......................... 19.16

C. CMS Response ..........................................19.17

XIII. REPORTABLE “UNUSUAL  

 OCCURRENCES”  ............................... 19.17

http://www.calhospital.org/free-resources


19 Adverse Events and Incident Reports

   19.1© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

I. INTRODUCTION

This chapter describes the legal issues involved in 
establishing incident report and quality improvement 
systems that protect the sensitive information generated 
from subpoena or other discovery attempts in a lawsuit 
against the hospital. This chapter also describes the legal 
and accreditation requirements for notifying patients of 
adverse events, implementing patient safety plans, and 
reporting adverse events to government agencies.

A number of other reporting requirements are discussed in 
other chapters of this manual. A complete list of reporting 
requirements is found at the very beginning of this manual. 

II. LEGAL ASPECTS OF INTERNAL INCIDENT 
AND QUALITY REPORTING

Appropriate reporting of incidents within a facility is 
important for many reasons. First, the proper personnel 
within the hospital must be alerted to the fact that an 
incident has occurred so that they may immediately act 
to mitigate any potential negative effects of the incident. 
In addition, appropriate personnel must investigate the 
incident when memories and evidence are fresh, and then 
take the necessary steps to revise systems, policies and 
procedures as appropriate to improve quality.

The California Legislature has recognized that incident 
reporting and related quality improvement activities 
require a level of confidence on the part of hospital staff 
that the documents and information they create will 
not be used against them in litigation. Accordingly, the 
California Legislature has adopted two legal protections 
from discovery by plaintiffs’ lawyers for certain documents 
and other information. These legal protections, the 
attorney-client privilege and the peer review protection from 
discovery, are discussed below. In addition, the United 
States Congress has adopted protections described in 
D. “Patient Safety Organizations,” page 19.2.

It is always the obligation of the entity claiming the benefit 
of a nondisclosure privilege to show that the privileges 
and protections apply in that particular instance. The 
legal issues governing the confidentiality of the reports 

discussed in this chapter are complex, and intended 
confidentiality is easily thwarted by inadvertent uses or 
disclosures of the reports. Few areas of health care are as 
rife with misconceptions as to the circumstances under 
which the law provides protection. Because of this, it is 
extremely important for providers to seek legal assistance 
in the design of their reporting systems and legal review of 
any modifications made to them.

A. Incident Reports

Many hospitals have used the traditional incident report 
system whereby an “Incident Report” (CHA Form 21-1) 
or similar form of report is prepared by nursing staff or 
other hospital personnel with the intent that the report will 
remain confidential and be transmitted to the hospital’s 
attorney (perhaps through its insurance carrier) for use in 
litigation that might arise out of an incident. One purpose 
of the incident report is to alert the hospital attorney to 
potential claims. Another is to document the facts and 
circumstances of the incident in a record that is created 
at the time the incident occurs. If properly prepared and 
maintained, incident reports may be protected from 
discovery by the attorney-client privilege. This means that 
persons suing the hospital would not be able to obtain the 
documents, even by use of a subpoena. The procedure for 
preparing the reports and preserving their confidentiality 
is discussed in III. “Preparing Confidential Incident 
Reports,” page 19.3. As noted above, legal counsel should 
be consulted regarding the design and implementation of 
an incident reporting system.

B. Medical Staff Quality Assurance Reports

An alternative or supplement to the incident report system 
is a quality assurance reporting system operated through 
the medical staff quality assurance process. Under 
this approach, reports describing incidents potentially 
affecting the quality of patient care are transmitted to the 
medical staff committee that has responsibility for the 
hospital’s quality assurance program, usually through 
the hospital’s quality assurance coordinator. This report, 
unlike the incident report, is not prepared for the hospital’s 
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attorney for use in litigation, and therefore does not claim 
protection under the attorney-client privilege. It is, however, 
prepared for the medical staff committee responsible 
for quality assurance. As such, the report is intended 
to constitute a medical staff committee document and 
to qualify for protection from discovery under the “peer 
review” confidentiality of Evidence Code Section 1157 (if 
properly prepared and maintained). The goal here is the 
same as with the incident report — i.e., to protect the 
document from compelled disclosure. Although there are 
some exceptions to the confidentiality of Evidence Code 
Section 1157, it protects against compelled disclosure 
in malpractice and most other private civil actions. (See, 
however, Arnett v. Dal Cielo, 14 Cal.4th 4 (1996) regarding 
the exception to Evidence Code Section 1157 protection 
for administrative investigative subpoenas used in 
connection with government investigations.)

As with the incident report, the details of the system 
through which the report is completed and distributed are 
important. It is particularly important to show an acceptable 
connection between the reporting process and the medical 
staff committee structure.

C. Coordinating Incident and Quality Assurance 
Reporting

It is possible for the quality assurance reporting system 
to tie into the incident reporting system. To do this, the 
coordinator who is responsible for receiving the quality 
assurance report completes, when appropriate, a “Report 
to Attorney” form (CHA Form 21-2) or similar report form. 
Like the incident report, the “Report to Attorney” form is 
transmitted to the hospital’s attorney (perhaps through its 
insurance carrier) for use in litigation that might arise out of 
an incident. The “Report to Attorney” form is intended to 
be protected by the attorney-client privilege in the same 
manner as the incident report. It bears repeating that since 
the privileges and protections involved are somewhat 
technical in nature, hospital legal counsel should be 
consulted regarding the structure and implementation of 
such a system.

D. Patient Safety Organizations

A hospital may participate in a Patient Safety Organization 
(PSO) and develop a Patient Safety Evaluation System 
(PSES). Data, reports, records, memoranda, analyses, and 
other information developed as part of a PSES may be 
considered patient safety work product (PSWP) under the 
Patient Safety and Quality Improvement Act of 2005. PSWP 
is protected from discovery or access by subpoena, court 

order, administrative order, inspection processes and other 
demands for access. 

A complete discussion of PSOs, including the confidentiality 
of PSWP, is included in CHA’s California Hospital 
Compliance Manual.

E. Considerations in Developing the Internal 
Reporting Process

A medical staff quality assurance reporting system that 
is protected by Evidence Code Section 1157 should be 
designed to achieve the goals of improving the quality of 
care, correcting problems and protecting patients, whereas 
the incident reporting process that is protected by the 
attorney-client privilege should be designed to gather the 
information that will be needed to defend against liability 
claims. 

The medical staff quality assurance system should be 
designed so that the practitioners involved in any incident 
that is reported will be given appropriate feedback about 
the findings from the review and the aspects of any plan of 
correction that is developed that will affect them in future 
cases. This feedback should be given routinely when 
the concerns are identified rather than accumulated in 
a confidential file that is disclosed only in the context of 
a hearing on disciplinary action. Care must be taken to 
balance the confidentiality of the person submitting the 
report with the need to know sufficient details regarding the 
report to allow for a meaningful response.

It is also appropriate to plan for feedback to staff who 
submit reports, so the health care professionals may 
work cooperatively to improve care. Although it would be 
inappropriate to disclose information about disciplinary 
warnings or actions issued to any individual (medical staff 
member, nurse or other member of the health care team), it 
is appropriate to convey information about deficiencies that 
were identified and the plan of correction to avoid future 
deficiencies, and to encourage the staff to work together to 
implement the plan of correction. 

The peer review protections will allow the disclosure of 
information in the course of a quality assurance and peer 
review process that requires identification of issues and 
development of plans of correction. They also will allow 
disclosures of the information for the purpose of improving 
care provided by nonmedical staff members. For example, 
the information may be used to redesign a pharmacy 
medication order protocol for a certain drug or for planning 
a nurse education course in a particular subject such as 
administration of and monitoring of Pitocin during labor. 
These alternate uses are fully protected as long as the 
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system is subject to the medical staff committee oversight. 
As is noted above, care must be taken in designing the 
programs to take advantage of the protections from 
discovery that are available. A hospital-wide quality 
assurance plan that has no medical staff committee 
oversight or participation will not meet the requirements 
for the protection from discovery that is available for the 
records and proceedings of medical staff committees 
having the responsibility for evaluating and improving the 
quality of care. However, a multidisciplinary process that 
includes nonphysicians as well as medical staff members 
can be fully protected when that process provides for the 
proper medical staff committee oversight.

III. PREPARING CONFIDENTIAL INCIDENT 
REPORTS

A. General Principle

California courts have held that incident reports may be 
regarded as confidential attorney-client communications 
if the hospital can show that the purpose and intent of the 
reports is to provide a confidential communication between 
the hospital and its attorney, even if they are communicated 
through the hospital’s insurance carrier [Sierra Vista 
Hospital v. Superior Court, 248 Cal.App.2d 359 (1967)]. In 
the Sierra Vista case, the hospital was able to show that:

1. The employee who prepared the report knew it was 
intended to be made as a confidential communication 
to the hospital’s attorney; 

2. The report form itself stated that it was confidential 
and not to be made part of the patient’s medical 
record; and 

3. The hospital retained no copies of the form at the 
hospital, and did not give a copy to the medical staff or 
anyone else.

The holding of the Sierra Vista case was reaffirmed in 
the decision in Scripps Health v. Superior Court, 109 Cal.
App.4th 529 (4th Dist. 2003). The Scripps Health case is 
notable for hospitals and systems that collect such reports 
for use by in-house counsel since the incident reports in 
this case were prepared for the health system’s in-house 
attorney who used them for the system’s self-insurance, 
risk management and quality assurance programs, as 
directed by the legal department.

B. Maintaining the Privilege

Privileges may be lost by disclosure of the privileged 
material. In order to prevent any inadvertent disclosure of 
incident reports, appropriate physical and/or electronic 
security measures must be maintained. No copy of the 
report should be included in the patient’s medical record 
nor should a copy be reviewed or signed by the attending 
physician or any other member of the medical staff.

If a report must be made to CDPH or The Joint 
Commission, a separate document containing only that 
information which must be reported should be submitted. 
(See VII. “CDPH Adverse Events Reporting,” page 19.7, 
for adverse event reports that must be made to CDPH. 
See V. “The Joint Commission Requirements,” page 19.6 
for more information about reporting to The Joint 
Commission.)

DISCLOSURE TO CDPH

Peer Review Documents

CDPH and CMS take the position that they are legally 
entitled to access peer review information, even if it is 
protected from discovery during court proceedings by the 
California Evidence Code. There is some legal support for 
this position, as CDPH and CMS must assess whether 
the hospital is complying with regulations governing the 
medical staff, the hospital governing body, and quality 
assurance. CMS, in particular, reminds hospitals that as 
a federal government agency it need not recognize this 
state law. Information that is protected from discovery 
under Evidence Code 1157 may remain protected even if 
it is disclosed to CDPH in the course of an investigation 
by CDPH [Fox v. Kramer, 22 Cal.4th 531 (2000)]. If CMS 
or CDPH requests peer review information protected 
by Evidence Code Section 1157 during a survey, the 
hospital should clearly indicate every report, document 
and interview that is entitled to 1157 protection, ask 
the surveyors to note this in their records and reports, 
and inform them that the hospital intends to assert the 
applicability of peer review protection. Generally, the 
surveyors will not copy these documents. 

Attorney-Client Privileged Documents 

CDPH and CMS do not assert that they are entitled 
to access documents protected by the attorney-client 
privilege. California courts have held that incident 
reports may be regarded as confidential attorney-client 
communications if the hospital can show that the purpose 
and intent of the reports is to provide a confidential 
communication between the hospital and its attorney. 
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Patient Safety Work Product Documents

The Patient Safety and Quality Improvement Act (PSQIA) 
of 2005 was enacted to facilitate and accelerate 
improvements in health care quality and patient safety. The 
law encourages the voluntary and confidential reporting of 
events that may adversely affect patients to Patient Safety 
Organizations (PSOs). PSOs then aggregate and analyze 
the data to identify and better understand underlying 
causes of risks or ham, and share those findings back to 
participating providers.

The PSQIA alleviates health care providers’ fears that trial 
lawyers, government agencies, or others might obtain 
and misuse information about these events by providing 
federal legal confidentiality protections to the information 
that is assembled and reported by providers to a PSO. The 
confidentiality protections preempt any state or local law 
that allows or requires disclosure of information defined 
as “patient safety work product.” Thus, surveyors should 
not ask hospitals for access to patient safety work product 
documents, and hospitals should not provide access to 
these documents. This applies whether the surveyors are 
conducting a state survey or a federal survey.

“Patient safety work product” means any data, reports, 
records, memoranda, analyses (such as root cause 
analyses), or written or oral statements (or copies of any of 
this material):

1. Which could improve patient safety, health care quality, 
or health care outcomes; and

a. Which are assembled or developed by a provider 
for reporting to a PSO and are reported to a PSO, 
which includes information that is documented 
as within a patient safety evaluation system for 
reporting to a PSO, and such documentation 
includes the date the information entered the 
patient safety evaluation system; or

b. Are developed by a PSO for the conduct of patient 
safety activities; or

2. Which identify or constitute the deliberations or 
analysis of, or identify the fact of reporting pursuant to, 
a patient safety evaluation system.

However, patient safety work product does not include a 
patient’s medical record, billing and discharge information, 
or any other original patient or provider information; nor 
does it include information that is collected, maintained, or 
developed separately, or exists separately, from a patient 
safety evaluation system. Such separate information or a 
copy thereof reported to a PSO shall not by reason of its 
reporting be considered patient safety work product.

A complete discussion of PSOs, including the confidentiality 
of PSWP, is included in CHA’s California Hospital 
Compliance Manual. Hospitals with questions about which 
documents may or may not be released to surveyors 
pursuant to the PSQIA should consult legal counsel.

C. Documenting Incident in the Medical Record 

While a copy of the incident report or PSWP itself should 
not be included in the patient’s medical record or reviewed 
by the attending physician, this prohibition should not be 
construed as a recommendation that the patient’s medical 
record contain no information relating to an incident that 
affects the patient or the patient’s care. The occurrence 
of any such incident and its effect on the patient can and 
must be included in the medical record for the use of the 
attending physician in properly treating the patient as a 
result of the occurrence. Such information should, however, 
be recorded separately in the medical record and not be 
recorded simply by inserting a copy of the incident report in 
the record.

The incident report and/or PSWP contain additional, 
more detailed information which is not necessary to the 
continued treatment of the patient and which should 
not be included in the patient’s medical record; it is this 
more detailed information that is intended to be protected 
from discovery.

Likewise, no documentation should be put in the medical 
record regarding notification of risk management or 
consultation with legal counsel.

IV. REQUIRED PATIENT SAFETY PLAN

California law requires general acute care hospitals, acute 
psychiatric hospitals, and special hospitals to develop, 
implement, and comply with a patient safety plan for the 
purpose of improving the health and safety of patients and 
reducing preventable patient safety events [Health and 
Safety Code Sections 1279.6 and 1279.7].

A. Written Plan

The patient safety plan must be developed by the 
hospital, in consultation with the hospital’s various health 
care professionals. The plan must provide for at least 
the following:

1. A patient safety committee or equivalent committee in 
composition and function. The responsibilities of the 
committee are described below.
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2. A reporting system for patient safety events that allows 
anyone involved, including, but not limited to, health 
care practitioners, hospital employees, patients, and 
visitors, to make a report of a patient safety event to 
the hospital. Hospitals should work with their legal 
counsel to integrate this reporting system with the 
hospital’s incident reporting system and the medical 
staff quality assurance report system, as appropriate. 
Reports by non-hospital employees (patients and 
visitors) are likely not covered by the attorney-client 
privilege or Evidence Code Section 1157, although 
discussions and reports generated by the patient 
safety committee in response to reports by patients 
and visitors may enjoy these protections if the 
committee is organized and operated properly. In 
addition, hospitals should also work with their legal 
counsel to integrate reports by patients and visitors 
into their grievance process as appropriate (see 
VIII. “Patient Complaints,” page 1.26).

3. A process for a team of hospital staff to conduct 
analyses, including, but not limited to, root cause 
analyses of patient safety events. The team must be 
composed of the hospital’s various categories of health 
care professionals, with the appropriate competencies 
to conduct the required analyses. Again, hospitals 
should work with their legal counsel to organize the 
team/committee and its operations so that its reports 
and deliberations may enjoy the protections of the 
attorney-client privilege and Evidence Code Section 
1157 as described in this chapter. 

4. A reporting process that supports and encourages a 
culture of safety and reporting patient safety events.

5. A process for providing ongoing patient safety training 
for hospital personnel and health care practitioners.

6. Measures to prevent adverse events associated with 
misconnecting enteral feeding and epidural lines. The 
requirement to include these measures in the patient 
safety plan ended on July 1, 2016 for enteral feeding 
connectors and Jan. 1, 2017, for epidural connectors. 
As of those dates, health facilities are prohibited from 
using a connection that would fit into a connection 
port other than the type it was intended for, unless 
an emergency or urgent situation exists and the 
prohibition would impair the ability to provide health 
care. If a hospital is not able to purchase a sufficient 
supply of compliant tubing connectors, the hospital 
should address this issue in its patient safety plan 
and describe the measures it is taking to manage the 
noncompliant tubing connectors, including training.

7. A facility-wide hand hygiene program.

B. Patient Safety Committee

The committee must be composed of the hospital’s various 
health care professionals, including, but not limited to, 
physicians, nurses, pharmacists, and administrators. The 
committee must do all of the following:

1. Review and approve the patient safety plan.

2. Receive and review reports of patient safety events.

3. Monitor implementation of corrective actions for patient 
safety events.

4. Make recommendations to eliminate future patient 
safety events.

5. Review and revise the patient safety plan at least once 
a year, but more often if necessary, to evaluate and 
update the plan, and to incorporate advancements in 
patient safety practices.

Hospitals should work with their legal counsel to maximize 
the likelihood that the reports and deliberations of this 
committee qualify for the attorney-client privilege and the 
peer review confidentiality protections of Evidence Code 
Section 1157 as described in this chapter.

C. Patient Safety Event Definition

Patient safety events must be defined by the patient safety 
plan and must include, but not be limited to:

1. All adverse events or potential adverse events, 
as described in Health and Safety Code 
Section 1279.1 (see VII. “CDPH Adverse Events 
Reporting,” page 19.7), that are determined to be 
preventable; and 

2. Health care-associated infections, as defined in the 
federal Centers for Disease Control and Prevention’s 
National Healthcare Safety Network, or its successor, 
that are determined to be preventable. CDPH may 
instead accept the recommendation of the Healthcare 
Associated Infection Advisory Committee, or its 
successor. 

Hospitals may wish to include “sentinel events” in the 
definition of patient safety events (see A. “Sentinel 
Events,” page 19.6).
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V. THE JOINT COMMISSION REQUIREMENTS

A. Sentinel Events

Under its policy on “sentinel events,” The Joint Commission 
(TJC) asks hospitals to review all incidents that constitute 
a sentinel event and, with some exceptions, to share with 
TJC the results of this review (called a “root cause analysis”). 
Hospitals are also expected to prepare action plans to 
address any issues identified in the root cause analysis.

A “sentinel event” is defined as “an unexpected 
occurrence involving death or serious physical or 
psychological injury or the risk thereof. The phrase ‘or 
risk thereof’ includes any process variation for which 
a recurrence would carry a significant chance of a 
serious adverse outcome.” (See The Joint Commission 
Comprehensive Accreditation Manual for Hospitals, 
glossary.) 

Since a sentinel event, by definition, involves an event 
that could lead to litigation, hospitals have reason to be 
concerned regarding the confidentiality of the information 
generated by the root cause analysis process. Many 
hospitals have sought to conduct their root cause analysis 
through a medical staff committee process that may be 
protected under Evidence Code Section 1157. Others 
have used attorney directed investigations in order to 
bring the information under the attorney-client privilege or 
attorney-work product privilege. Once such confidentiality 
protection is established, the concern becomes whether 
disclosing this information to TJC may waive whatever 
privilege or legal protection would otherwise apply to the 
information. 

TJC asks (but does not require) that hospitals report their 
sentinel events to TJC and share their root cause analyses 
and action plans with them as well. TJC is aware of the 
concerns about loss of confidentiality with respect to the 
root cause analyses if they are shared with TJC. As a result, 
TJC has offered hospitals several alternatives for handling 
sentinel events and the root cause analysis process. 
These alternatives cover a range of options for sharing 
information with TJC, including the option (“alternative 4”) 
not to share any information at all. Information on these 
alternatives can be found at https://www.jointcommission.
org/se_Alternatives. Decisions on how best to protect 
sentinel event reviews should be made in consultation with 
legal counsel.

CDPH has stated that sentinel events should be reported 
to CDPH as adverse events or unusual occurrences, 
whichever is appropriate.

B. Periodic Performance Review

In addition to the sentinel event process, TJC requires 
that accredited organizations conduct a self-assessment 
through a process called Periodic Performance Review 
(PPR). PPR requires accredited organizations to assess 
themselves against applicable TJC standards, to develop 
plans of action to address areas of noncompliance and 
to identify measures of success to demonstrate that the 
identified deficiencies have been addressed and resolved. 
Under the full PPR process, all information developed 
by accredited organizations to comply with PPR is to 
be shared with TJC, which will use the information in 
connection with the survey and accreditation process.

As with the sentinel event process, hospitals have decisions 
to make as to how to conduct these self-assessments 
and the extent to which they wish to protect the results of 
such assessments from compelled disclosure (such as a 
subpoena in a medical malpractice case) and from waiver 
of confidentiality protection. To address industry concerns 
regarding the possible loss of confidentiality protection for 
data shared with it, TJC has followed the approach it has 
used with regard to sentinel events and developed several 
options for hospital compliance with PPR requirements that 
involve disclosure of varying amounts of information. (See 
discussion under A. “Sentinel Events,” page 19.6.)

NOTE: In order to use any of the alternatives to full 
participation in the full PPR, the accredited organization 
must affirm that it has made its decision not to do the full 
PPR only after careful consideration with legal counsel.

VI. NOTIFYING THE PATIENT OR FAMILY

State law requires that patients be informed of specified 
reportable adverse events. In addition, The Joint 
Commission requires that patients be informed of the 
outcomes of care, including unanticipated outcomes. 
In addition to these requirements, there is a growing 
consensus that disclosure of medical mistakes is ethically 
appropriate. However, these conversations can be 
very difficult.

The state law adverse event requirement is discussed 
under VII. “CDPH Adverse Events Reporting,” page 19.7. 
The Joint Commission requirement is described below. 
This section of the manual also describes California law 
that permits health care providers to express sympathy to 
patients, or to apologize, without admitting liability. 

Many organizations have done considerable work outlining 
how best to approach patients and their families about 
negative outcomes, whether they are the result of a medical 
error or not. For example, the Agency for Healthcare 

https://www.jointcommission.org/se_Alternatives
https://www.jointcommission.org/se_Alternatives
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Research and Quality has published a toolkit to help 
hospital leaders and clinicians communicate accurately and 
openly with patients and families when something goes 
wrong with their care. The toolkit, called “Communication 
and Optimal Resolution (CANDOR),” may be found at 
https://www.ahrq.gov/professionals/quality-patient-safety/
patient-safety-resources/resources/candor/introduction.
html.

A. Outcomes of Care

TJC requires that patients be informed of the outcomes 
of care, including unanticipated outcomes (see The Joint 
Commission Comprehensive Accreditation Manual for 
Hospitals, RI.01.02.01, EP 20, 21, 22). According to this 
standard, the hospital must provide the patient or surrogate 
decision maker with the information about the outcomes 
of care that the patient needs to participate in current and 
future health care decisions.

The hospital must also inform the patient or surrogate 
decision maker about unanticipated outcomes of care that 
relate to sentinel events considered reviewable by TJC.

In addition, the licensed independent practitioner (usually 
the physician) responsible for managing the patient’s 
care, or his or her designee, must inform the patient about 
unanticipated outcomes of care related to sentinel events 
when the patient is not already aware of the occurrence or 
when further discussion is needed.

B. Statements of Sympathy/Apologies

When discussing an unanticipated outcome or adverse 
event, it is human nature to want to express sympathy 
or sorrow. Sometimes people hesitate to express these 
sentiments for fear they will be used against them in a 
lawsuit. This fear is unwarranted. California law states that 
the following is inadmissible as evidence of an admission 
of liability in a civil or administrative action (such as a 
malpractice lawsuit):

The portion of statements, writings, or benevolent 
gestures expressing sympathy or a general sense of 
benevolence relating to the pain, suffering or death of a 
person involved in an accident and made to the person 
or to the family of that person.

A statement of fault, however, is admissible.

“Accidents” include any occurrence not the result 
of willful action. This includes medical errors and 
alleged malpractice.

“Benevolent gestures” means actions that convey a 
sense of compassion or commiseration emanating from 
humane impulses.

“Family” means the spouse, parent, grandparent, 
stepparent, child, grandchild, sibling, half-sibling or 
spouse’s parent. 

[Evidence Code Section 1160, Government Code Section 
11440.45]

Hospitals may wish to keep this law in mind when 
discussing unanticipated outcomes with patients.

VII. CDPH ADVERSE EVENTS REPORTING

In response to media attention on medical errors, the 
California Legislature passed, and the Governor signed, 
legislation requiring general acute care hospitals, acute 
psychiatric hospitals, and special hospitals to report 
specified adverse events to CDPH. [Health and Safety 
Code Sections 1279.1, 1279.2, 1279.3 and 1280.4]
Outpatient settings must also report adverse events. 

“Outpatient settings” are defined as:

1. Any facility, clinic, unlicensed clinic, center, office, or 
other setting that is not part of a general acute care 
facility, as defined in Health and Safety Code Section 
1250, and where anesthesia, except local anesthesia or 
peripheral nerve blocks, or both, is used in compliance 
with the community standard of practice, in doses that, 
when administered have the probability of placing a 
patient at risk for loss of the patient’s life-preserving 
protective reflexes. A clinic or ambulatory surgery 
center that does not meet this definition — i.e., does 
not use general anesthesia — is not subject to this 
reporting requirement.

2. Facilities that offer in vitro fertilization, as defined in 
Health and Safety Code Section 1374.55(b). 

Outpatient settings do not include, among other 
settings, any setting where anxiolytics and analgesics 
are administered, when done so in compliance with the 
community standard of practice, in doses that do not have 
the probability of placing the patient at risk for loss of the 
patient’s life-preserving protective reflexes.

[Health and Safety Code Sections 1248 and 1248.15] 

CDPH has confirmed that distinct-part nursing facilities 
(DP-NFs) need not report adverse events under this law. 
However, other reporting requirements may apply (for 
example, the “unusual occurrences” reporting requirement 
may apply; see E. “Relationship With Other Reporting 
Requirements,” page 19.10). 

https://www.ahrq.gov/professionals/quality-patient-safety/patient-safety-resources/resources/candor/
https://www.ahrq.gov/professionals/quality-patient-safety/patient-safety-resources/resources/candor/
https://www.ahrq.gov/professionals/quality-patient-safety/patient-safety-resources/resources/candor/
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A. Types of Events That Must Be Reported

For purposes of this reporting requirement, “adverse 
event” includes the surgical events, product or device 
events, patient protection events, care management events, 
environmental events, criminal events, and one other item 
described below. The term “serious disability,” which is 
used in many places in the list of adverse events, means: 

a physical or mental impairment that substantially limits 
one or more of the major life activities of an individual, 
or the loss of bodily function, if the impairment or loss 
lasts more than 7 days or is still present at the time of 
discharge from an inpatient health facility, or the loss of 
a body part.

The list of adverse events includes the following.

SURGICAL EVENTS

1. Surgery performed on a wrong body part that is 
inconsistent with the documented informed consent for 
that patient. This does not include a situation requiring 
prompt action that occurs in the course of surgery or 
a situation that is so urgent as to preclude obtaining 
informed consent.

2. Surgery performed on the wrong patient.

3. The wrong surgical procedure performed on a patient, 
which is a surgical procedure performed on a patient 
that is inconsistent with the documented informed 
consent for that patient. This does not include a 
situation requiring prompt action that occurs in the 
course of surgery, or a situation that is so urgent as to 
preclude the obtaining of informed consent.

4. Retention of a foreign object in a patient after surgery 
or other procedure, excluding objects intentionally 
implanted as part of a planned intervention and objects 
present prior to surgery that are intentionally retained.

5. Death during or up to 24 hours after induction of 
anesthesia after surgery of a normal, healthy patient 
who has no organic, physiologic, biochemical, or 
psychiatric disturbance and for whom the pathologic 
processes for which the operation is to be performed 
are localized and do not entail a systemic disturbance.

PRODUCT OR DEVICE EVENTS

1. Patient death or serious disability associated with 
the use of a contaminated drug, device, or biologic 
provided by the health facility when the contamination 
is the result of generally detectable contaminants in the 
drug, device, or biologic, regardless of the source of 
the contamination or the product.

2. Patient death or serious disability associated with the 
use or function of a device in patient care in which the 
device is used or functions other than as intended. For 
purposes of this requirement, “device” includes, but 
it not limited to, a catheter, drain, or other specialized 
tube, infusion pump, or ventilator.

3. Patient death or serious disability associated with 
intravascular air embolism that occurs while being 
cared for in a facility, excluding deaths associated with 
neurosurgical procedures known to present a high risk 
of intravascular air embolism.

PATIENT PROTECTION EVENTS

1. An infant discharged to the wrong person.

2. Patient death or serious disability associated 
with patient disappearance for more than four 
hours, excluding events involving adults who have 
competency or decision-making capacity.

3. A patient suicide or attempted suicide resulting in 
serious disability while being cared for in a health 
facility due to patient actions after admission to 
the health facility, excluding deaths resulting from 
self-inflicted injuries that were the reason for the 
admission to the health facility.

CARE MANAGEMENT EVENTS

1. A patient death or serious disability associated with a 
medication error, including, but not limited to, an error 
involving the wrong drug, the wrong dose, the wrong 
patient, the wrong time, the wrong rate, the wrong 
preparation, or the wrong route of administration, 
excluding reasonable differences in clinical judgment 
on drug selection and dose.

2. A patient death or serious disability associated with 
a hemolytic reaction due to the administration of 
ABO-incompatible blood or blood products.

3. Maternal death or serious disability associated with 
labor or delivery in a low-risk pregnancy while being 
cared for in a facility, including events that occur 
within 42 days postdelivery and excluding deaths from 
pulmonary or amniotic fluid embolism, acute fatty liver 
of pregnancy, or cardiomyopathy.

4. Patient death or serious disability directly related to 
hypoglycemia, the onset of which occurs while the 
patient is being cared for in a health facility.

5. Death or serious disability, including kernicterus, 
associated with failure to identify and treat 
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hyperbilirubinemia in neonates during the first 
28 days of life. For purposes of this requirement, 

“hyperbilirubinemia” means bilirubin levels greater 
than 30 milligrams per deciliter.

6. A Stage 3 or 4 ulcer, acquired after admission to a 
health facility, excluding progression from Stage 2 to 
Stage 3 if Stage 2 was recognized upon admission. 
(See AFL 15-03.1 regarding unstageable pressure 
ulcers, which may be found at https://www.cdph.
ca.gov/Programs/CHCQ/LCP/Pages/LNCAFL15.aspx.)

7. A patient death or serious disability due to spinal 
manipulative therapy performed at the health facility.

ENVIRONMENTAL EVENTS

1. A patient death or serious disability associated with an 
electric shock while being cared for in a health facility, 
excluding events involving planned treatments, such as 
electric countershock.

2. Any incident in which a line designated for oxygen 
or other gas to be delivered to a patient contains the 
wrong gas or is contaminated by a toxic substance.

3. A patient death or serious disability associated with 
a burn incurred from any source while the patient is 
being cared for in a health facility.

4. A patient death associated with a fall while the patient 
is being cared for in a health facility.

5. A patient death or serious disability associated with the 
use of restraints or bedrails while being cared for in a 
health facility. 

CRIMINAL EVENTS

1. Any instance of care ordered by or provided 
by someone impersonating a physician, nurse, 
pharmacist, or other licensed health care provider.

2. The abduction of a patient of any age.

3. The sexual assault of a patient within or on the grounds 
of a health facility.

4. The death or significant injury of a patient or staff 
member resulting from a physical assault that occurs 
within or on the grounds of a facility.

FINAL ITEM

The list of adverse events specified in the law contains 
a final item that contains a circular definition. The final 

“catchall” category to be reported is “an adverse event or 
series of adverse events that cause the death or serious 

disability of a patient, personnel, or visitor.” However, 
an “adverse event” is defined as those events listed 
above (surgical events, product or device events, patient 
protection events, care management events, environmental 
events, and criminal events). Therefore, the final category 
arguably does not capture any events that are not already 
described in the law. Hospitals that are considering 
reporting an event under the “catchall” category should 
consult legal counsel to determine whether a report 
under this law is required. Even if a report under this law 
is determined not to be required, however, hospitals may 
need to report the incident pursuant to another reporting 
requirement. (See E. “Relationship With Other Reporting 
Requirements,” page 19.10.)

B. Required Time Frame for Reporting

The report must be made no later than five days after the 
adverse event has been detected. However, if the adverse 
event is an ongoing urgent or emergent threat to the 
welfare, health, or safety of patients, personnel, or visitors, 
the report must be made not later than 24 hours after the 
adverse event has been detected.

C. How to Report

CDPH has developed a web-based reporting tool that 
health care facilities may use to report adverse events as 
well as privacy breaches, called the “California Healthcare 
Event and Reporting Tool” (CalHEART). Information about 
the online reporting tool may be found in CDPH All Facility 
Letter 13-12 at https://www.cdph.ca.gov/Programs/CHCQ/
LCP/Pages/LNCAFL2013.aspx. Hospitals are not required 
to use this tool; a paper form may be submitted instead. 
CHA has developed a form, “Adverse Event Report Form” 
(CHA Form 20-1), that hospitals may use to report an 
adverse event to CDPH. CDPH has stated it will accept the 
CHA form.

D. Communication With Affected Patient(s)

The hospital must inform the patient or the party 
responsible for the patient of the adverse event by the 
time the report is made. In addition, The Joint Commission 
requirement to inform the patient of unanticipated 
outcomes of care may apply. (See VI. “Notifying the Patient 
or Family,” page 19.6.)

https://www.cdph.ca.gov/Programs/CHCQ/LCP/Pages/LNCAFL15.aspx
https://www.cdph.ca.gov/Programs/CHCQ/LCP/Pages/LNCAFL15.aspx
https://www.cdph.ca.gov/Programs/CHCQ/LCP/Pages/LNCAFL2013.aspx
https://www.cdph.ca.gov/Programs/CHCQ/LCP/Pages/LNCAFL2013.aspx
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E. Relationship With Other Reporting 
Requirements

This law does not change or otherwise affect other hospital 
reporting requirements regarding reportable diseases or 
unusual occurrences. Hospitals may also need to report 
adverse events according to the following requirements:

1. Unusual occurrences — see XIII. “Reportable “Unusual 
Occurrences”,” page 19.17.

2. Safe Medical Devices Act — see IX. “Reports Under 
the Safe Medical Devices Act of 1990,” page 19.11.

3. Restraint/seclusion death reporting — see 
XII. “Reporting Requirements Related to Restraint or 
Seclusion,” page 19.16. 

4. Medication errors — see VIII. “Medication 
Errors,” page 19.11.

5. Injuries by firearm or assaultive or abusive conduct — 
see III. “Reporting Injuries by Firearm or Assaultive or 
Abusive Conduct (“Suspicious Injuries”),” page 17.3.

6. Violence against hospital personnel — see CHA’s 
Healthcare Workplace Violence Prevention guidebook, 
available to order online at www.calhospital.org/
wvp-guidebook.

7. Radiation overdoses — see XI. “Radiation 
Administration Adverse Event Reporting 
Requirements,” page 19.15.

In addition, a root cause analysis pursuant to The Joint 
Commission’s sentinel event requirements may be required. 
(See A. “Sentinel Events,” page 19.6)

F. CDPH Investigations and Reports

ONGOING THREAT OF IMMINENT DANGER

CDPH must make an on-site inspection or investigation 
whenever it receives an adverse event report or a complaint 
indicating an ongoing threat of imminent danger of death or 
serious bodily harm. The on-site inspection or investigation 
must take place within 48 hours or two business days 
(whichever is greater) after receipt of the report or 
complaint. The investigation must be completed within 
45 days. If CDPH does not meet this time frame, it must 
provide written notice to the facility and the complainant 
(if any) of the basis for the extenuating circumstances 
preventing it from meeting the time frame, and the 
anticipated completion date. Until CDPH determines 
by on-site inspection that the adverse event has been 
resolved, CDPH must conduct an unannounced inspection 

at least once per year of any hospital that has reported an 
adverse event. 

NO THREAT OF IMMINENT DANGER

If CDPH receives a complaint or report but determines 
from the information available to it that there is no threat 
of imminent danger of death or serious bodily harm to 
that patient or other patients, no on-site inspection is 
required, but an investigation must be undertaken and 
completed within 45 days. If CDPH does not meet this 
time frame, it must provide written notice to the facility and 
the complainant (if any) of the basis for the extenuating 
circumstances preventing it from meeting the time frame, 
and the anticipated completion date.

DEFINITION

For purposes of this law, a “complaint” means any oral or 
written notice to CDPH (other than an adverse event report 
from the hospital) of an alleged violation of any applicable 
state or federal law, or an allegation of facts that might 
constitute such a violation.

FOLLOW-UP

CDPH must notify the hospital and the complainant in 
writing of its determination as a result of its investigation.

CDPH PUBLIC REPORTING OF ADVERSE EVENTS

CDPH provides information about substantiated adverse 
events and the outcomes of inspections and investigations 
on its website by posting the hospital’s statement of 
Deficiencies (CDPH Form 2567) and the hospital’s plan of 
correction. 

The information provided by CDPH names individual 
hospitals, and may include compliance information history. 
The names of patients, health care professionals and health 
care workers will not be divulged by CDPH.

G. Penalties for Failure to Report

The adverse event reporting law contains specific penalties 
for failure to report. A hospital that fails to report an adverse 
event may be assessed a civil penalty in an amount not 
to exceed $100 per day for each day that the adverse 
event is not reported following the initial five-day period 
or 24-hour period, as applicable. If the hospital disputes 
a determination by CDPH regarding an alleged failure to 
report an adverse event, the hospital may, within 10 days, 
request a hearing pursuant to Health and Safety Code 
Section 100171. Penalties do not have to be paid until all 
appeals have been exhausted.

http://www.calhospital.org/wvp-guidebook
http://www.calhospital.org/wvp-guidebook
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CDPH has additional authority to fine hospitals for failing 
to comply with hospital licensing requirements. It is unclear 
whether both fines may apply, or if CDPH is limited to 
assessing penalties under this provision.

VIII. MEDICATION ERRORS

Several reporting requirements may be triggered if a 
medication error occurs in a hospital. 

A pharmacist is required to notify the prescriber and the 
patient of a medication error, if the drug was administered 
to or by the patient, or if the error resulted in a clinically 
significant delay in therapy. The notification must include 
the steps required to avoid injury or mitigate the error. 
[Title 16, California Code of Regulations, Section 1711] (In 
addition, Business and Professions Code Section 4125 
requires that medication errors be documented, and 
protects such documents from discovery in most cases.) 

In addition, a medication error may be reportable under 
the Safe Medical Devices Act if a device, such as an 
infusion pump, was involved (see IX. “Reports Under the 
Safe Medical Devices Act of 1990,” page 19.11). Also, a 
medication error may constitute an adverse event that 
must be reported to CDPH (see VII. “CDPH Adverse 
Events Reporting,” page 19.7). Finally, a medication error 
may constitute an “unusual occurrence” and thus be 
reportable to CDPH under that reporting requirement (see 
XIII. “Reportable “Unusual Occurrences”,” page 19.17), 
depending on the facts and circumstances of the incident. 
Hospitals must comply with all requirements of all 
applicable reporting laws.

IX. REPORTS UNDER THE SAFE MEDICAL 
DEVICES ACT OF 1990

The Safe Medical Devices Act requires hospitals and other 
providers to report incidents involving medical devices 
(including restraints) that have or may have caused or 
contributed to the serious injury or death of a patient 
[21 U.S.C. Section 360i(b)]. In addition to the individual 
reports required, hospitals must provide the FDA with 
annual summaries of the individual reports made during 
the preceding year (see below). Regulations implementing 
the reporting requirements are found at 21 C.F.R. part 
803. Detailed information about this reporting requirement 
may be found at www.fda.gov/MedicalDevices/Safety/
ReportaProblem/default.htm.

It is important to note that the requirement to report 
incidents involving medical devices is not limited to 
circumstances in which the device malfunctions. When an 

incident is, or may be, the result of user error, it should be 
reported. In addition, if an infection results, or may have 
resulted, from the use of a medical device, that should be 
reported also. The FDA monitors these types of events 
to determine if different labeling, instructions, design, or 
cleaning procedures are needed.

A. When and To Whom Reports of Adverse Events 
Must Be Made

INDIVIDUAL REPORTS

Hospitals and other health care providers (“device user 
facilities”) must make individual (per-incident) reports when 
they receive or otherwise become aware of information 
reasonably suggesting that a medical device has or 
may have caused or contributed to the death or serious 
injury of a patient. Reports of individual adverse events 
are to be made on FDA Form 3500A, also known as the 

“MEDWATCH” form,” or an electronic equivalent approved 
by the FDA [21 C.F.R. Section 803.11]. (See “Forms to be 
Used,” page 19.12.) The information required is specified in 
the MEDWATCH form and described in 21 C.F.R. Section 
803.32.

Reports of deaths are made to the FDA and to the device 
manufacturer if the identity of the manufacturer is known 
[21 C.F.R. Section 803.30(a)(1)].

Reports of serious injury are made to the device 
manufacturer if the identity of the manufacturer is known; 
if the identity of the manufacturer is not known, the report 
must be made to the FDA [21 C.F.R. Section 803.30(a)(2)].

Reports must be made as soon as practicable but no later 
than 10 work days after becoming aware of the information. 
(“Work day” means Monday through Friday, excluding 
federal holidays.)

Adverse events need not be reported if there is information 
that would cause a person who is qualified to make a 
medical judgment (e.g., a physician, nurse, risk manager 
or biomedical engineer) to reach a reasonable conclusion 
that a device did not cause or contribute to a death or 
serious injury, or that a malfunction would not be likely to 
cause or contribute to a death or serious injury if it were to 
recur. Information which leads the qualified person to this 
determination must be contained in the medical device 
reporting (MDR) event file [21 C.F.R. Section 803.20(c)(2)].

ANNUAL REPORTS

Annual summaries of individual reports must be made to 
the FDA by January 1 of each year using FDA Form 3419, 

http://www.fda.gov/MedicalDevices/Safety/ReportaProblem/default.htm
http://www.fda.gov/MedicalDevices/Safety/ReportaProblem/default.htm
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“Medical Device Reporting Semiannual User Facility Report,” 
or an electronic equivalent as approved by the FDA. If no 
reports were submitted to the FDA or device manufacturers 
during the previous year, the hospital need not submit an 
annual report. [21 C.F.R. Section 803.33]

WHERE TO SUBMIT REPORTS

All reports made to the FDA (individual reports and annual 
reports) should be sent to:

Food and Drug Administration  
Center for Devices and Radiological Health  
Medical Device Reporting  
P. O. Box 3002  
Rockville, MD 20847-3002

Each report and its envelope must be specifically identified 
— e.g., as “User Facility Report” or “Annual Report.” 
[21 C.F.R. Section 803.12]

DEFINITIONS

“Become aware” means than an employee of an entity 
required to report has acquired information reasonably 
suggesting a reportable adverse event has occurred. 
Device user facilities are considered to have “become 
aware” when medical personnel who are employed by, 
or otherwise formally affiliated with (e.g., medical staff), 
the facility, obtain information about a reportable event 
[21 C.F.R. Section 803.3]. This requirement means that 
hospitals and other covered providers must provide 
appropriate training and notice to those employees and 
other personnel whose knowledge of reportable events will 
trigger the facility’s obligation to report, as well as the time 
clock (10 work days) for making such reports.

In making reports, facilities must provide all information 
specified in the law that is “reasonably known” to them. 
This includes information found in documents in the 
possession of the device user facility and any information 
that becomes available as a result of reasonable follow-up 
within the facility. However, a device user facility is not 
required to evaluate or investigate the event by obtaining 
or evaluating information that is not reasonably known to 
it [21 C.F.R. Section 803.30(b)]. (There may, of course, be 
other reasons to conduct such investigations, and in such 
instances the information discovered would be considered 
to be reasonably known to the facility. The medical 
device reporting law, however, does not require such 
investigations.)

“Caused or contributed” means that a death or serious 
injury was or may have been attributed to a medical device, 
or that a medical device was or may have been a factor in 

a death or serious injury, including events occurring as a 
result of failure, malfunction, improper or inadequate design, 
manufacture, labeling or user error [21 C.F.R. Section 
803.3].

The reporting obligations apply to “device user facilities,” 
which includes hospitals, ambulatory surgical facilities, 
nursing homes, and outpatient diagnostic and treatment 
facilities (but not physicians’ offices) [21 C.F.R. Section 
803.3].

“Serious injury” means an illness or injury that: 

1. Is life threatening;

2. Results in permanent impairment of a body function or 
permanent damage to the body structure; or 

3. Necessitates medical or surgical intervention to 
preclude impairment of a body function or permanent 
damage to a body structure [21 C.F.R. Section 803.3].

FORMS TO BE USED

Forms may be obtained from:

Food and Drug Administration  
Division of International and Consumer Education  
Center for Devices and Radiological Health  
10903 New Hampshire Ave., Bldg.66, Rm. 4621  
Silver Spring, MD 20993-0002  
(800) 638-2041  
www.fda.gov/medwatch/getforms.htm  
email: DICE@fda.hhs.gov

The MEDWATCH Medical Device Reporting Code 
Instruction Manual contains adverse event codes for use 
with FDA Form 3500A [21 C.F.R. Section 803.21]. The 
manual is available at www.fda.gov/medicaldevices/
deviceregulationandguidance/guidancedocuments/
ucm106737.htm.

QUESTIONS

The FDA asks that questions about reporting be mailed or 
faxed to the FDA at the following address:

Food and Drug Administration  
Reporting Systems Monitoring Branch (HFZ-533)  
Center for Devices and Radiological Health  
Medical Devices Reporting Inquiries  
1350 Piccard Drive  
Rockville, MD 20850  
Phone: (240) 276-3464  
Fax: (240) 276-3454

The FDA prefers that questions be faxed; however, 
questions about medical device reporting may also be 

http://www.fda.gov/medwatch/getforms.htm
http://www.fda.gov/medwatch/getforms.htm
http://www.fda.gov/medwatch/getforms.htm
mailto:DICE%40fda.hhs.gov?subject=
http://www.fda.gov/medicaldevices/deviceregulationandguidance/guidancedocuments/ucm106737.htm
http://www.fda.gov/medicaldevices/deviceregulationandguidance/guidancedocuments/ucm106737.htm
http://www.fda.gov/medicaldevices/deviceregulationandguidance/guidancedocuments/ucm106737.htm
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asked by phone, (240) 276-3464. To report a public health 
emergency, call the FDA office of Emergency Operations 
at (866) 300-4374 and follow with an email to emergency.
operations@fda.hhs.gov or a fax to (301) 847-8544.

DISCLAIMERS

A report or other information submitted by a reporting entity 
under this law, and any release by the FDA of that report or 
information, does not necessarily reflect an admission that 
the device, or the reporting entity or its employees, caused 
or contributed to the reportable event. The reporting entity 
need not admit and may deny that the report or information 
submitted under this law constitutes an admission that 
the device, the party submitting the report, or employees 
thereof, caused or contributed to a reportable event. 
[21 C.F.R. Section 803.16]

B. Restraints

FDA regulates restraint devices as it regulates other 
medical devices. Thus, hospitals and other device user 
facilities must report incidents involving restraints that have 
or may have caused or contributed to the serious injury or 
death of a patient. 

For purposes of this reporting law, it should be noted that 
the FDA uses a different definition of restraint than does 
the Centers for Medicare & Medicaid Services Conditions 
of Participation or California law. The FDA defines a 

“protective restraint” as:

a device, including but not limited to a wristlet, anklet, 
vest, mitt, straight jacket, body/limb holder, or other type 
of strap, that is intended for medical purposes and that 
limits the patient’s movements to the extent necessary 
for treatment, examination, or protection of the patient or 
others [21 C.F.R. Section 880.6760].

Whereas the CMS definition of restraint could include a 
geri-chair, a tray table, a side rail, a sheet, or even a staff 
member holding a patient, the FDA definition does not. 
Therefore, this reporting requirement is somewhat more 
narrow than the CMS reporting requirement for deaths 
associated with seclusion or restraints discussed under 
XII. “Reporting Requirements Related to Restraint or 
Seclusion,” page 19.16.

C. Required Policies and Procedures

Hospitals must develop and implement written policies and 
procedures that provide for the following:

1. Timely and effective identification, communication and 
evaluation of events that may be subject to medical 
device reporting requirements; 

2. A standardized review process/procedure for 
determining when an event meets the criteria for 
reporting to the FDA; and

3. Timely transmission of complete medical device reports 
to the FDA and/or the device manufacturer.

The policies and procedures must also include 
documentation and record keeping requirements as 
described under “Required Documentation,” below, 
including information that was evaluated to determine if an 
event was reportable [21 C.F.R. Section 803.17].

REQUIRED DOCUMENTATION

Facilities must establish and maintain medical device 
reporting (MDR) event files. MDR event files must be 
prominently identified as such and filed to facilitate timely 
access. The files may be written or electronic, and may 
incorporate references to other information, such as 
medical records or engineering reports, in lieu of copying 
and maintaining duplicates in this file. MDR event files must 
include the following:

1. Information related to adverse events, including all 
documentation of the hospital’s deliberations and 
decision-making processes used to determine if a 
device-related death, serious injury or malfunction was 
or was not reportable under this part; and

2. Copies of all Safe Medical Devices Act forms and other 
information related to the event that was submitted to 
the FDA or manufacturer.

MDR event files must be retained for two years following 
an adverse event. Hospitals must permit FDA employees to 
access, copy and verify the records noted above [21 C.F.R. 
Sections 803.13, 803.17 and 803.18].

D. Request From FDA For Additional Information 

The FDA may determine that protection of the public 
health requires additional or clarifying information for the 
medical device reports submitted to the FDA under this 
law. In these instances, and in cases when the additional 
information is beyond the scope of FDA reporting forms or 
is not readily accessible, the agency will notify the reporting 
entity in writing of the additional information that is required.

mailto:emergency.operations%40fda.hhs.gov?subject=
mailto:emergency.operations%40fda.hhs.gov?subject=
mailto:emergency.operations%40fda.hhs.gov?subject=
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Any request from the FDA must state the reason or 
purpose for which the information is being requested, 
specify the due date for submitting the information and 
clearly identify the reported event. All verbal requests will be 
confirmed in writing by the FDA. [21 C.F.R. Section 803.15]

E. Device Tracking

Device manufacturers and distributors are required to 
develop formal schemes for tracking specified (“tracked”) 
medical devices [21 U.S.C. Section 360i(e)]. Hospitals, 
licensed practitioners, retail pharmacists and other types 
of device user facilities are considered “final distributors” 
[21 C.F.R. Section 821.3].

Under the regulations, a final distributor must provide the 
manufacturer with specified information at the time that it 
purchases a tracked device [21 C.F.R. Section 821.30(a)] 
and at the time that a tracked device is implanted in or 
provided to a patient [21 C.F.R. Section 821.30(b)]. 

At the time that the device is implanted in or provided 
to the patient, the hospital must provide to the device 
manufacturer the following information:

1. The name and address of the final distributor (i.e., the 
hospital itself).

2. The unique device identifier (UDI), lot number, batch 
number, model number or serial number of the device, 
or other identifier used by the manufacturer to track 
the device.

3. The name, address, telephone number and Social 
Security number (if available) of the patient receiving 
the device unless not released by the patient (see 

“Patient Confidentiality Rights,” page 19.14).

4. The date the device was provided to the patient or for 
use in the patient.

5. The name, mailing address and telephone number of 
the prescribing physician.

6. The name, mailing address and telephone number of 
the physician regularly following the patient if different 
from the prescribing physician.

7. When applicable, the date the device was explanted, 
and the name, mailing address and telephone 
number of the explanting physician, the date of the 
patient’s death, or the date the device was returned 
to the manufacturer, permanently retired from use or 
otherwise permanently disposed of. 

[21 C.F.R. Section 821.30(b)]

PATIENT CONFIDENTIALITY RIGHTS

A patient receiving a device subject to tracking may refuse 
to release, or refuse permission to release, his or her name, 
address, telephone number and Social Security number, 
or other identifying information for the purpose of tracking 
[21 CFR Section 821.55]. FDA guidance states that 
hospitals must document the refusal and the forwarding of 
such documentation back to the device manufacturer.

DEVICE TRACKING RECORDS

Hospitals must permit FDA employees to access, copy and 
verify device tracking records, as well as all other records 
and information related to the events and persons identified 
in such records [21 C.F.R. Section 821.50]. In addition, 
hospitals must make any records required to be kept by 
the device tracking law available to the manufacturer of 
the tracked device for audit upon written request by an 
authorized representative of the manufacturer [21 C.F.R. 
Section 821.30(d)].

Device tracking records must be maintained for the useful 
life of the tracked device. The useful life of a device is 
the time a device is in use or in distribution for use. A 
record may be retired if the person maintaining the record 
becomes aware that the device is no longer in use, has 
been explanted, returned to the manufacturer or the patient 
has died. [21 C.F.R. Section 821.60]

Records required to be kept by the device tracking law 
must be kept in a centralized point [21 C.F.R. Section 
821.50]. 

X. ADVERSE REACTION TO BLOOD OR BLOOD 
PRODUCT

A health facility that collects or transfuses blood must:

1. Maintain records of adverse blood transfusion 
reactions for each unit of blood or blood product.

2. Thoroughly investigate each adverse reaction.

3. Prepare a written report of the investigation, including 
conclusions and follow-up.

4. Maintain the report as part of the record for that lot or 
unit of final product.

5. If it is determined that the product was at fault in 
causing a transfusion reaction, send a copy of the 
report to the manufacturer or collecting facility. 

If a complication of blood collection or transfusion is 
fatal, the Director, Office of Compliance and Biologics 
Quality, Food and Drug Administration Center for Biologics 
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Evaluation and Research (CBER), must be notified by 
telephone, facsimile, express mail, or email as soon as 
possible. In addition, the report must be submitted to the 
Director, Office of Compliance and Biologics Quality, CBER, 
by mail, facsimile, or email within 7 days by the collecting 
facility for a donor reaction, or by the facility that performed 
the compatibility tests for a transfusion reaction.

[21 C.F.R. Section 606.170]

XI. RADIATION ADMINISTRATION ADVERSE 
EVENT REPORTING REQUIREMENTS

A. Events That Must Be Reported

Except for an event that results from patient movement 
or interference, a facility must report to CDPH an event 
in which the administration of radiation results in any of 
the following:

1. Repeating of a computed tomography (CT) 
examination, unless otherwise ordered by a physician 
or a radiologist, if one of the following dose values 
is exceeded:

a. 0.05 Sv (5 rem) effective dose.

b. 0.5 Sv (50 rem) to an organ or tissue.

c. 0.5 Sv (50 rem) mustow dose to the skin.

2. A CT X-ray examination for a patient for whom a 
physician did not provide approval for the examination 
if one of the following dose values is exceeded:

a. 0.05 Sv (5 rem) effective dose.

b. 0.5 Sv (50 rem) to an organ or tissue.

c. 0.5 Sv (50 rem) mustow dose to the skin.

3. A CT X-ray for an examination that does not include 
the area of the body that was intended to be imaged 
by the ordering physician or radiologist if one of the 
following dose values is exceeded: 

a. 0.05 Sv (5 rem) effective dose.

b. 0.5 Sv (50 rem) to an organ or tissue.

c. 0.5 Sv (50 rem) mustow dose to the skin.

4. CT or therapeutic exposure that results in 
unanticipated permanent functional damage to an 
organ or a physiological system, hair loss, or erythema, 
as determined by a qualified physician.

5. A CT or therapeutic dose to an embryo or fetus that 
is greater than 50 mSv (5 rem) dose, that is a result 

of radiation to a known pregnant individual unless the 
dose to the embryo or fetus was specifically approved, 
in advance, by a qualified physician.

6. Therapeutic ionizing irradiation of the wrong patient 
or the wrong treatment site, excluding the area of the 
body that was intended to be irradiated.

7. The total dose from therapeutic ionizing radiation 
delivered differs from the prescribed dose by 20 
percent or more. A report is not required if the dose 
administered exceeds 20 percent of the amount 
prescribed in a situation if the radiation was used for 
palliative care for the specific patient. The radiation 
oncologist must notify the referring physician that the 
dose was exceeded.

B. Time Line for Reporting

TO THE PATIENT

For all events listed above, the facility must notify 
the patient in writing no later than 15 business days 
after discovery.

TO CDPH AND THE REFERRING PHYSICIAN

The law states that for the events listed in paragraphs 1 
to 4 above, the facility must notify CDPH and the referring 
physician within 10 business days. For the events listed 
in paragraphs 3 to 7 above, the facility must notify CDPH 
and the referring physician within 5 business days. Clearly, 
someone made a mistake when drafting this law. It is 
unclear whether the events listed in paragraphs 3 and 4 
must be reported within 5 days or 10 days. To be on the 
safe side, facilities should report within 5 days. [Health and 
Safety Code Section 115113]

DOCUMENTATION

A health care provider that uses a CT X-ray system capable 
of calculating and displaying the dose for human use is 
required to record the dose of radiation on every diagnostic 
CT study produced during a CT examination in the patient’s 
record. 

CT studies used for therapeutic radiation treatment 
planning or delivery or for calculating attenuation 
coefficients for nuclear medication studies are not required 
to record the dose.

The facility conducting the study may send electronically 
each CT study and protocol page that lists the technical 
factors and dose of radiation to the electronic picture 
archiving and communications system.
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If the CT system is capable of calculating and displaying 
the dose, the interpretive report of a diagnostic CT study 
must include the dose of radiation by either recording the 
dose within the patient’s report or attaching the protocol 
page that includes the dose of radiation to the report.

For the purposes of this law, “dose of radiation” is defined 
as one of the following:

1. The computed tomography index volume (CTDI 
vol) and dose length product (DLP), as defined 
by the International Electrotechnical Commission 
(IEC) and recognized by the federal Food and Drug 
Administration (FDA).

2. The dose unit as recommended by the American 
Association of Physicists in Medicine.

[Health and Safety Code Section 115111]

XII. REPORTING REQUIREMENTS RELATED TO 
RESTRAINT OR SECLUSION

There are several state and federal reporting requirements 
potentially implicated when an adverse event occurs to 
a patient who is, or has been, in restraints or seclusion. 
These reporting requirements are described below. One 
incident can easily lead to multiple reports being required. 
The reporting requirements related to the Safe Medical 
Devices Act, adverse event reporting, and unusual 
occurrences should be reviewed and all necessary reports 
should be made in the event of an adverse event involving 
restraint or seclusion.

A. CMS Death Reporting and Recording 
Requirements

REPORTING REQUIREMENT

Hospitals must report the following deaths associated with 
the use of seclusion or restraint to the Centers for Medicare 
& Medicaid Services (CMS) by fax no later than the close of 
business on the next business day following knowledge of 
the patient’s death. (The CMS Regional Office in California 
does not accept reports by email.) The following events 
must be reported:

1. Each death that occurs while a patient is in restraint 
or seclusion, except for deaths subject to the 

“Documentation Requirement,” page 19.16.

2. Each death that occurs within 24 hours after the 
patient was removed from restraint or seclusion 
(whether or not the hospital believes that the 
use of restraint or seclusion contributed to the 
patient’s death), except for deaths subject to the 

“Documentation Requirement,” page 19.16.

3. Each death known to the hospital that occurs within 
one week after restraint or seclusion where it is 
reasonable to assume that use of restraint or seclusion 
contributed directly or indirectly to a patient’s death. 

“Reasonable to assume” in this context includes, 
but is not limited to, deaths related to restrictions of 
movement for prolonged periods of time, or death 
related to chest compression, restriction of breathing 
or asphyxiation.

This requirement applies to deaths that occur in any unit of 
the hospital, including an ICU or critical care unit. However, 
critical access hospitals are required to report to CMS 
only if they have a psychiatric or rehabilitative distinct part 
unit. (Critical access hospitals may be required to report 
an adverse event related to restraints or seclusion under 
another reporting requirement described in this chapter.)

The date and time of the report to CMS must be 
documented in the patient’s medical record.

[42 C.F.R. Section 482.13(g)]

B. Regional Office Phone Number/Worksheet 

Hospitals must fax a report to CMS at the Regional 
Office for Region IX at (443) 380-8909 to report deaths 
associated with the use of seclusion or restraint. The 
hospital must use Form CMS-10455, which is included at 
the end of this chapter as CHA Appendix 25-A. Reporting 
by email is not acceptable to CMS.

Hospitals with questions about the reporting requirement 
may contact Alex Garza or Rosanna Dominguez at:

Division of Survey and Certification  
Centers for Medicare & Medicaid Services  
90 7th Street, Suite 5-300 (5W)  
San Francisco, CA 94103  
(415) 744-3735

DOCUMENTATION REQUIREMENT

When no seclusion has been used and when the only 
restraints used on the patient are those applied exclusively 
to the patient’s wrist(s), and which are composed solely 
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of soft, non-rigid, cloth-like materials, the hospital staff 
does not need to notify CMS of a patient death by the 
next business day. Instead, hospital staff must record the 
following information in an internal log or other system:

1. The patient’s name, 

2. The patient’s date of birth,

3. The patient’s date of death,

4. The name of attending physician or other LIP who is 
responsible for the care of the patient,

5. The patient’s medical records number, and

6. The patient’s primary diagnosis(es).

Each entry must be made not later than seven days after 
the date of death. An entry must be made for: 

1. Any death that occurs while a patient is in restraints as 
described above.

2. Any death that occurs within 24 hours after a patient 
has been removed from restraints as described above.

The log or other system must be made available in either 
written or electronic form to CMS immediately upon 
request. 

The date and time of the log entry must be documented in 
the patient’s medical record.

C. CMS Response

CMS will use the information reported by the hospital to: 

1. Authorize an onsite investigation (complaint survey) 
of the hospital by CDPH, which is the state survey 
agency for CMS, and 

2. Inform the federally-mandated protection and 
advocacy entity, which in California is Disability Rights 
California (DRC). DRC’s role and responsibilities 
are described in VII. “Mental Health Advocacy 
Programs,” page 16.10.

XIII. REPORTABLE “UNUSUAL OCCURRENCES” 

Hospitals are required to notify CDPH immediately, via 
telephone, of the following:

1. Any discontinuance or disruption of services;

2. Upon the threat of a walkout of a substantial number of 
employees; or

3. An earthquake, fire, power outage or other calamity 
that causes damage to the facility or threatens the 
safety or welfare of patients or clients.

[Title 22, California Code of Regulations, Sections 70746 
(general acute care hospitals) and 71544 (acute psychiatric 
hospitals)]

Title 22 also requires general acute care hospitals and 
acute psychiatric hospitals to report any occurrence such 
as an epidemic outbreak, poisoning, fire, major accident, 
disaster, other catastrophe or unusual occurrence 
which threatens the welfare, safety, or health of patients, 
personnel, or visitors, as soon as reasonably practicable, 
by telephone or telegraph, to the local health officer 
and to CDPH. The hospital must furnish other pertinent 
information related to the occurrence as may be requested 
by the local health officer or CDPH [Title 22, California 
Code of Regulations, Sections 70737 (general acute care 
hospital), 71535 (acute psychiatric hospital) and 72541 
(skilled nursing facility)].

Exactly which types of incidents constitute an “unusual 
occurrence” has not been further clarified by CDPH. CDPH 
is aware that its employees as well as hospital employees 
have inconsistent interpretations of this requirement. CDPH 
has indicated that sentinel events should be considered 
unusual occurrences, and reported to CDPH even if the 
hospital does not report to The Joint Commission. (See 
A. “Sentinel Events,” page 19.6, regarding sentinel 
events.) CDPH has also indicated that a patient death 
that occurs while a patient is restrained or in seclusion for 
behavior management is a reportable unusual occurrence. 
In addition, CDPH has indicated that incidents that are 
covered by the news media constitute unusual occurrences 
that should be reported to CDPH. However, CDPH has 
not promulgated regulations regarding these informal 
interpretations. There are no financial penalties for a late 
report or failure to report under this law.
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I. HOSPITAL LIABILITY FOR PATIENT’S 
BELONGINGS

This section of the manual describes the liability that may 
be imposed on hospitals for handling patients’ belongings. 
Special rules applying to long-term care facilities are not 
described in this manual (see 42 C.F.R. Section 483.10; 
Health and Safety Code Sections 1289.4 and 1418.7; and 
Title 22, California Code of Regulations, Section 72529).

(See chapter 8 for information about searching patients and 
their possessions.)

A. Basic Liability Rule

GENERAL RULE

A hospital is liable for damage to or loss of the personal 
property of a patient, but only if negligence or willful 
wrongdoing on the part of the hospital or its employees 
is shown [Civil Code Sections 1852 and 1859]. This rule 
applies to valuable possessions of the patient, such as 
jewelry and electronic devices, and to more mundane 
objects such as eyeglasses and dentures.

LIMITATIONS

This general rule contains the following limitations:

1. The amount of liability will not exceed the amount that 
the hospital is informed by the patient, or has reason to 
believe, that the personal property is worth [Civil Code 
Section 1840]; and

2. The amount of liability will not exceed $1,000, subject 
to limits of $500 for each trunk and its contents, $250 
for each valise or traveling bag and its contents, $250 
for each box, bundle, or package and its contents, and 
$250 for all other personal property of any kind, unless 
the hospital consents in writing with the patient to 
assume a greater liability [Civil Code Section 1859].

In addition, if a hospital notifies patients of the availability 
of a fireproof safe, liability for patient valuables may be 
limited or avoided (see C. “Providing Fireproof Safe for 
Patients,” page 20.2).

RECOMMENDED PROCEDURE

Notice to Patients

It is suggested that each entering patient be given a 
printed statement of the hospital’s policy regarding patient 
valuables. (See “Conditions of Admission” form and 
discussion in chapter 11.) One beneficial effect of such a 
practice could be to induce patients to leave their valuables 
at home or with friends or relatives, thereby eliminating 
the possibility of any hospital liability as well as the 
problem of dealing with unclaimed personal property (see 
E. “Disposition of Unclaimed Property,” page 20.3).

Inventory Patient’s Belongings

Each hospital should develop a form to document the 
property each patient has brought to the hospital and 
where it will be kept (such as at the patient’s bedside or in 
the hospital’s safe).

It is recommended that a designated hospital employee 
inventory the patient’s belongings and complete an 
inventory form in the presence of the patient. If the patient 
is not able to observe the inventorying of belongings, a 
friend or family member may do so. The patient, family 
member, or friend should sign the form. A copy should be 
given to the patient. 

The hospital may wish to have a second employee witness 
all inventorying of patients’ belongings and document its 
accuracy. Both employees should sign the form.

The inventory should include the last four digits of any credit 
cards, and the check numbers of blank checks. Currency 
should be recorded. If no currency is deposited, this should 
be noted on the form. The hospital employee should 
visually assess the patient for valuables such as jewelry. 
The patient should be encouraged to give jewelry, cash, 
checks, credit cards, electronic devices, etc. to a family 
member or friend for safekeeping.

Items that the patient needs during their hospitalization, 
but are easily lost — such as hearing aids, dentures, 
eyeglasses and cell phones — should be labeled. The 
hospital may wish to provide containers that can be labeled 
to store these items in when not in use, so they are not 
wrapped up in a napkin or lost in the bed sheets. 
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A hospital may wish to provide a sturdy bag to contain the 
patient’s belongings that can be hung on the footboard or 
headboard. Check with the infection control department 
before choosing containers.

Hospitals should develop a process for tracking lost items 
as well as found items. Found items may be placed in a 
container of some type with a note about where the item 
was found (unit and room number), the date found, and a 
short description of the item. The hospital should train all 
employees to look at meal trays carefully before discarding 
used items, and check the sheets before removing from 
the bed.

Description of Property

It is suggested that if patient property is accepted by 
the hospital for storage, any recorded description of that 
property (including the description on the inventory form) 
should avoid indicating a recognition that its value exceeds 
$500. For example, what appears to be a diamond in 
a gold ring should be described as a “yellow metal ring 
with a clear stone.” The reason for this precaution is 
that any recorded description may constitute a “receipt” 
under Civil Code Section 1860 (see “Effect of Patient 
Use of Safe,” page 20.3) or an agreement to assume 
a greater liability under Civil Code Section 1859 (see 

“Limitations,” page 20.1).

B. Patients’ Money and Valuables

Hospital licensing regulations require hospitals to “maintain 
adequate safeguards and accurate records of patients’ 
monies and valuables” entrusted to the care of the hospital 
[Title 22, California Code of Regulations, Sections 70755 
(general acute care hospitals) and 71555 (acute psychiatric 
hospitals)]. If the hospital accepts money or other valuables 
from a patient for storage, a receipt (which may be the 
inventory form) must be furnished to the patient or the 

“person responsible for the patient.” A copy of the receipt 
must be kept by the hospital. 

This regulation does not apply to items that are not 
entrusted to the care of the hospital — for example, those 
items the patient keeps at the bedside. It also does not 
apply to items that are not considered “valuable.” However, 
the term “valuable” is not defined.

PATIENTS’ MONEY 

Any patients’ money not kept in the hospital must be 
deposited in a demand trust account in a local bank 
authorized to do business in California, the deposits 
of which are insured by the Federal Deposit Insurance 

Corporation. However, a county hospital may deposit the 
money with the county treasurer.

When the amount of money entrusted to the hospital by a 
patient exceeds $500, all money in excess of $500 must 
be deposited in a demand trust account as specified in the 
preceding paragraph, unless a fireproof safe is provided on 
the hospital premises. If a fireproof safe is provided, and 
the hospital desires the limitations on liability provided by 
Civil Code Section 1860, the notice specified by that law 
must be given to the patient (see C. “Providing Fireproof 
Safe for Patients,” page 20.2).

RETURN OF MONEY AND VALUABLES TO THE PATIENT 

Upon discharge of the patient, all money and valuables 
must be returned to the patient or the person responsible 
for the patient. The hospital must obtain a signed receipt 
upon return of the money or valuables. Money and 
valuables kept within the hospital must be returned upon 
demand. Any money kept in a demand trust account or 
with the county treasurer must be returned within three 
normal banking days.

(NOTE: See XV. “Disposition of Personal Property 
of Decedent,” page 14.23, for information about the 
disposition of belongings of a deceased patient.)

MISCELLANEOUS PROVISIONS

A hospital may not use patients’ monies or valuables as 
its own or mingle them with its own. Patients’ monies 
and valuables must be separate, intact, and free from any 
liability the hospital incurs. 

Specific accounting rules must be followed if patients’ 
monies are maintained as a drawing account.

Upon change of ownership of a hospital, a written 
verification by a public accountant of all patients’ monies 
being transferred to the new owner must be obtained by 
the new owner in exchange for a signed receipt.

C. Providing Fireproof Safe for Patients

EFFECT OF NOTICE OF FIREPROOF SAFE

Despite the provisions described in A. “Basic Liability 
Rule,” page 20.1, the hospital may avoid liability for patient 
valuables if it:

1. Keeps a fireproof safe; and 

2. Notifies the patient that the safe exists and that 
the hospital will not be liable for money, jewelry, 
documents, furs, electronic devices, or other small 
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articles of unusual value unless placed in the safe [Civil 
Code Section 1860]. 

The required notice to the patient may be given personally 
(e.g., a clause in CHA Form 8-1, “Conditions of Admission”) 
or posted conspicuously in the Admissions Office or in the 
patient’s room. Alternatively, a hospital may wish to use a 
separate form for this notice.

Following the above procedure does not absolve the 
hospital from liability if the acts or omissions of the hospital 
or its employees are responsible for the loss.

EFFECT OF PATIENT USE OF SAFE

Even if the patient decides to utilize the fireproof safe, the 
hospital’s liability will not exceed $500 for all of the patient’s 
property unless a written receipt has been given to the 
patient that acknowledges that a specific item was received 
with an awareness of its nature and value [Civil Code 
Section 1860]. (See “Description of Property,” page 20.2.)

D. Surety Bond

A hospital must file a surety bond with the California 
Department of Public Health if it handles money over $25 
per patient or $500 for all patients in any month. The 
amount of the bond varies depending upon the amount 
of money held. [Title 22, California Code of Regulations, 
Section 70135]

E. Disposition of Unclaimed Property 

PROPERTY OF NO APPARENT SUBSTANTIAL VALUE 

Where personal effects that have no apparent substantial 
value are forgotten or abandoned by a patient, it is 
recommended that they be returned to the patient by 
certified mail, or that a notice be sent to the patient that the 
property will be given to a charitable organization if it is not 
claimed within 90 days. If this procedure is followed, the 
property should be donated to a charity that is not affiliated 
with the hospital.

(NOTE: See XV. “Disposition of Personal Property 
of Decedent,” page 14.23, for information about the 
disposition of belongings of a deceased patient.)

PROPERTY OF APPARENT SUBSTANTIAL VALUE

Civil Code Section 1862.5 describes the procedure for 
the disposition of property that has apparent substantial 
value. The hospital is exonerated from liability for the 
property sold if the hospital substantially complies with the 
following procedure.

Personal property that has been found in or deposited with 
a licensed hospital and has or will remain unclaimed for a 
period of 180 days following the departure of the owner 
from the hospital may be sold by the hospital at a public 
auction. The hospital may deduct from the proceeds of the 
sale reasonable charges for storage of the property, the 
expenses of the sale, and all money owed to the hospital 
by the last known owner. The sale may not be made until at 
least four weeks after the last known owner is given written 
notice of the sale. That notice must contain: 

1. A description of each item of personal property to 
be sold;

2. The name of the last owner;

3. The hospital’s name; and

4. The time and place of the sale. 

The notice may be sent by regular mail to the last known 
owner at his or her last known address.

If there is any balance remaining from the sale after the 
deductions noted above, and if the owner or the owner’s 
legal representative does not claim that balance within 
one week of the sale, the balance must be paid into the 
treasury of the county where the hospital is located. If the 
owner or his or her legal representative does not claim the 
balance within one year, the balance should be paid into 
the county’s general fund.

Should questions arise about the disposition of particular 
items, advice should be obtained from the hospital’s 
legal counsel.

II. RELEASE OF SIDE RAILS

When the use of side rails on a bed is indicated for the 
protection of a patient, but the patient (or the patient’s 
legal representative, if the patient lacks capacity) refuses 
to permit the side rails to be raised, a consent form should 
be completed. CHA has developed a form, “Release 
of Side Rails” (CHA Form 24-1), for this purpose. An 
explanation should be given to the patient of the risks 
involved in leaving the rails down. If the patient (or the 
patient’s legal representative) continues to refuse to have 
the side rails raised, the “Release of Side Rails” form should 
be completed. The original form should be placed in the 
patient’s medical record and a copy given to the patient (or 
the patient’s legal representative).

If appropriate, the patient should be encouraged to obtain, 
at his or her own expense, special duty nursing care or 
to arrange to have a relative or friend remain with him or 
her. The hospital may wish to consider assigning a sitter to 
the patient.
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If the patient’s condition changes, resulting in an increased 
risk of falling out of bed, a new “Release of Side Rails” form 
should be completed. If a patient has signed a “Release of 
Side Rails” form while competent, and thereafter becomes 
incompetent, the decision about the use of side rails should 
be made by the appropriate legal representative of the 
patient (see chapters 3 and 4).

As a reminder, if a patient’s side rails are up, and the patient 
cannot easily put them down, this constitutes a restraint 
and all requirements regarding restraint use must be met. 
(See chapter 5 of CHA’s Mental Health Law Manual for 
complete information about state and federal restraint and 
seclusion laws.)

A death associated with a fall while the patient is in a 
hosptial or specified outpatient setting is reportable 
as an adverse event (see VII. “CDPH Adverse Events 
Reporting,” page 19.7).

A. Skilled Nursing Facility Requirement

Skilled nursing facilities must attempt to use appropriate 
alternatives prior to installing a side or bed rail. If a bed or 
side rail is used, the facility must ensure correct installation, 
use, and maintenance of bed rails, including but not limited 
to the following elements:

1. Assess the resident for risk of entrapment from bed 
rails prior to installation.

2. Review the risks and benefits of bed rails with the 
resident or resident representative and obtain informed 
consent prior to installation.

3. Ensure that the bed’s dimensions are appropriate for 
the resident’s size and weight.

4. Follow the manufacturers’ recommendations and 
specifications for installing and maintaining bed rails.

[42 C.F.R. Section 483.25]

III. PERMIT FOR USING ELECTRICAL 
APPLIANCES

A. Purpose of Form

Occasionally a patient, or a patient’s family member, will 
bring to the hospital an electrical appliance that is not part 
of his or her required medical treatment, such as a fan, 
an electric heating pad, a hair dryer, or a similar personal 
comfort item. The use of such items in the hospital should 
be strongly discouraged, due to fire safety and other 
liability reasons. However, if a patient is permitted to use 

an electrical appliance in the hospital, the “Permit for 
Using Electrical Appliances” form (CHA Form 24-2) should 
be completed. The original form should be placed in the 
patient’s medical record and a copy given to the patient.

B. Compliance With Occupational Safety and 
Health Act

All electrical appliances must conform to California and 
U.S. Occupational Safety and Health Act requirements and 
fire and life safety requirements. These include, but are not 
limited to, electrical grounding requirements. Each electrical 
appliance should be inspected by the hospital’s engineering 
services department before use in the hospital.

IV. WITNESSING OF PATIENT’S SIGNATURE ON 
PATIENT’S PERSONAL DOCUMENTS

A. In General

RECOMMENDED POLICY

Witnessing of a patient’s signature on a patient’s personal 
documents by hospital personnel is discouraged. 
Usually when it is necessary that a patient sign personal 
documents while hospitalized, the documents are important 
and highly personal in nature (e.g., a will). Witnesses to the 
signing of documents of this nature may become involved 
in legal proceedings at a later time if the provisions of the 
documents are implemented or challenged. (See “Signature 
of Notary or Witnesses,” page 3.5, about witnessing an 
advance health care directive by hospital personnel.)

RECOMMENDED PROCEDURE

If a patient wants a personal document witnessed, he or 
she should ask acquaintances who are not mentioned in or 
affected by the document to act as witnesses.

A person serving as a witness should talk briefly with 
the patient to determine that the patient is rational and 
competent at the time the document is signed.

B. Recommended Procedure in Emergency 
Situations

NOTARY PUBLIC IS AVAILABLE

When there is insufficient time to reach friends of the 
patient, the hospital may assist the patient by arranging for 
a notary public to witness the signature. 
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NOTARY PUBLIC IS NOT AVAILABLE OR APPROPRIATE

If circumstances require that hospital personnel act as 
witnesses, the nurse in charge of the patient should 
refer the matter to the nursing service office. The nursing 
supervisor should then sign as a witness or designate 
another person or persons to sign after checking the 
patient’s medical record to determine whether medication 
has been administered within the last 24 hours which might 
render the patient temporarily incompetent. If sedatives 
or medications of a similar nature have been given to the 
patient within the last 24 hours and there is a question of 
mental competence as a result of the medications, the 
supervisor should check with the attending physician or 
another physician and ask the physician to note his or her 
opinion of the patient’s competency in the progress notes 
of the patient’s medical record and the hour and date of 
the note.

WITNESSING A WILL

A will containing the signature and all material provisions in 
the handwriting of the patient is valid as a “holographic” will, 
even if it is not witnessed.

A typewritten will must be signed by the patient, or in the 
patient’s name by another person in the presence of, and 
at the direction of, the patient. For example, a patient 
may be too ill to physically sign his will. In such a case, 
he may verbally ask another person to sign it for him in 
his presence.

A typewritten will must also be witnessed by being signed, 
during the patient’s lifetime, by at least two persons who 
are not beneficiaries under the will, each of whom are 
present at the same time, and witness either the signing 
of the will or the patients’ acknowledgment of his/her 
signature on the will. The witnesses must understand that 
the document they sign is the patient’s will. 

As a general rule, a notary public may not be used in place 
of the two witnesses. 

However, a court may, under certain circumstances, grant 
an exception to the signature and witnessing requirements 
otherwise necessary for a valid will.

[Probate Code Sections 6110-6112]

V. VENDORS OR OTHER OBSERVERS PRESENT 
DURING MEDICAL PROCEDURES

Hospitals may, on occasion, permit the presence of 
observers during a patient’s medical procedure. Observers 
may include, for example, representatives from medical 
equipment manufacturing companies. A physician, and 

by extension, the patient, may benefit from the technical 
assistance an observer may provide, particularly when 
the physician is using a new device or equipment, or 
when a device may need calibration or servicing before it 
is implanted.

A. Policies and Procedures

Hospitals are advised to develop policies and procedures 
to authorize the presence of observers and to assure that 
their presence is appropriate and needed. The policies and 
procedures should delineate what the observer may and 
may not do, and ensure that the observer does not engage 
in the unlicensed practice of medicine. 

The observer should be oriented, trained and credentialed 
as appropriate. In addition, the observer should be 
asked to document knowledge of patients’ rights; 
confidentiality; appropriate conduct; fire, electrical and 
other safety protocols; and infection control principles and 
techniques. Depending upon the role of the observer, he 
or she may need training about safe patient handling and/
or workplace violence prevention (see Title 8, California 
Code of Regulations, Sections 3342 and 5120). The 
hospital may wish to require vaccination against influenza 
or other diseases, TB testing, or proof of immunity from 
various diseases.

The hospital’s policies and procedures should provide 
for notification and approval of the attending or treating 
physician, if that physician did not initiate the request for 
the presence of the observer.

The observer should wear identification at all times. In 
addition, the hospital may wish to have the observer 
and his or her employer contractually agree to abide 
by the hospital’s policies and procedures and indemnify 
the hospital for any adverse outcome related to the 
observer’s presence.

B. Consent of the Patient

Hospital licensing regulations provide that patients have 
the right to know the names and professional relationships 
of physicians and nonphysicians who will see the patient, 
and to be advised as to the reason for the presence of any 
individual [Title 22, California Code of Regulations, Section 
70707(b)(3), (b)(7)]. In addition, the CMS Interpretive 
Guidelines state that people not involved in the care of the 
patient should not be present without the patient’s consent 
while the patient is being examined or treated [Interpretive 
Guidelines, Tag A-0143/C-0367].
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The patient should be informed of the presence of the 
observer and his or her purpose. The patient should 
then be asked to consent in writing to the presence 
of the observer. In addition, because seeing a patient 
undergo a medical procedure constitutes a disclosure of 
medical information, the hospital may need to obtain a 
HIPAA-compliant authorization for the use or disclosure 
of medical information, depending upon the role and 
purpose of the observer. If, for example, the observer is 
a representative from a medical device manufacturer and 
will be calibrating equipment, then the use or disclosure 
of the patient’s medical information will fall under the 
definition of health care operations (as that term is defined 
under HIPAA), a “business associate” contract would be 
in place, and no patient authorization for the disclosure of 
medical information would be necessary. If, however, the 
observer is at the hospital simply to observe and not for 
purposes related to treatment, payment or health care 
operations, then an authorization would be required. (See 
chapter 8 and the “Authorization for Use and Disclosure of 
Protected Health Information” form (CHA Form 16-1) about 
the disclosure of medical information. See the California 
Health Information Privacy Manual, available through CHA, 
for information about business associates.) The signed 
authorization form should be included in the patient’s 
medical record.

In at least one California case, the court held that a patient 
may sue for invasion of privacy when a pharmaceutical 
salesman observes a physical exam [Sanchez-Scott 
v. Alza Pharmaceuticals, 86 Cal. App. 4th 365 (2001)]. 
In this case, a male drug salesman observed a female 
patient’s breast and abdominal exam. The salesman was 
participating in a program to learn how an oncologist 
attends to patients, manages medications and generally 
oversees his office. The patient alleged that she was 
told that the pharmaceutical salesman was “a person …
who was looking at Dr. Polonsky’s work.” The salesman 
appeared to the patient to be a professional. The patient 
alleged that she learned only after the exam that he was a 
pharmaceutical salesman.

Under California law, a lawsuit based on invasion of 
privacy must involve conduct that is highly offensive 
to a reasonable person. The defendant argued that 
the presence of the salesman was not, as a matter of 
law, highly offensive to a reasonable person. The court 
disagreed, holding that a reasonable person could indeed 
find the presence of nonmedical personnel to be highly 
offensive. The court ruled that a patient does not, and 
should not, take a risk that what goes on in the examination 
room will be seen or heard by anyone other than medical 
personnel. 

VI. SMOKING PROHIBITIONS

A. Patient Areas

California law prohibits smoking a tobacco product in: 

1. Health facility patient care areas, waiting rooms, 
and visiting rooms (except those areas specifically 
designated as smoking areas), and 

2. Patient rooms, unless all persons assigned to the room 
have requested a room where smoking is permitted. 

[Health and Safety Code Sections 1234 and 1286]

This law applies to “health facilities” as defined in Health 
and Safety Code Section 1250 (e.g., acute care hospitals, 
acute psychiatric hospitals and clinics) but expressly 
excludes skilled nursing facilities, intermediate care facilities 
and intermediate care facilities for the developmentally 
disabled. 

WRITTEN POLICY

Hospitals should adopt a written policy about smoking 
in the facility. The policy may include justifications for a 
no-smoking campus: improving air quality and health; 
assisting patients and others who are trying to quit smoking 
or who cannot smoke in the hospital; keeping the facility 
fragrance-free for patients who may be at increased 
risk of nausea or breathing difficulties; and helping with 
community relations by not allowing employees to smoke 
near hospital neighbors. The hospital may wish to clarify 
that “no smoking” includes no vaping/e-cigarettes. The 
policy may also address marijuana.

Hospitals may wish to add a provision about the 
no-smoking policy to their admissions and registration 
forms. The following language may be adapted for this use:

Hospital is proud to be a no-smoking organization. 
Smoking and vaping are not allowed on the campus 
of the hospital. Patients are not allowed to leave the 
hospital to smoke. Smoking has been determined 
to be hazardous to your health. If you are a smoker, 
we advise you to stop smoking. Alternatives to help 
curb your cravings for nicotine are available. Please 
talk to your doctor or nurse to learn more about 
these alternatives. This policy applies to hospital 
patients and visitors.

Employers may prohibit the use of tobacco products during 
a scheduled work shift, including breaks that occur on or 
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off the hospital campus. Supervisors may be responsible 
for enforcement.

The hospital policy should address what the hospital will do 
with violators.

SIGNAGE REQUIREMENTS

California law requires the posting of clearly legible signs 
as follows:

1. Facilities must conspicuously post signs stating 
that smoking is unlawful in all areas of the facility 
where smoking is unlawful. If smoking is prohibited 
throughout the building, a sign stating “No Smoking” 
must be posted at each entrance; or

2. If smoking is lawfully permitted in any areas of the 
facility, then “smoking permitted” signs must be posted 
only in those areas. If “smoking permitted” signs are 
posted, there must also be conspicuously posted, 
near all major entrances, clearly legible signs stating 
that smoking is prohibited except in areas designated 

“smoking permitted.”

No signs about smoking are required to be posted in 
patient rooms.

DEFINITIONS

“Smoking” means inhaling, exhaling, burning, or carrying 
any lighted or heated cigar, cigarette, or pipe, or any 
other lighted or heated tobacco or plant product intended 
for inhalation, whether natural or synthetic, in any 
manner or in any form. “Smoking” includes the use of 
an electronic smoking device that creates an aerosol or 
vapor, in any manner or in any form, or the use of any 
oral smoking device for the purpose of circumventing the 
smoking prohibition.

“Tobacco product” means any of the following:

1. A product containing, made, or derived from tobacco 
or nicotine that is intended for human consumption, 
whether smoked, heated, chewed, absorbed, 
dissolved, inhaled, snorted, sniffed, or ingested by any 
other means, including, but not limited to, cigarettes, 
cigars, little cigars, chewing tobacco, pipe tobacco, 
or snuff.

2. An electronic device that delivers nicotine or other 
vaporized liquids to the person inhaling from the device, 
including, but not limited to, an electronic cigarette, 
cigar, pipe, or hookah.

3. Any component, part, or accessory of a tobacco 
product, whether or not sold separately.

However, “tobacco product” does not include a product 
that has been approved by the U.S. Food and Drug 
Administration for sale as a tobacco cessation product 
or for other therapeutic purposes where the product is 
marketed and sold solely for such an approved purpose.

[Business and Professions Code Section 22950.5]

B. Enclosed Places of Employment

In addition to the law discussed above about smoking in 
patient areas, California law generally prohibits smoking at 
a place of employment or in enclosed spaces. Appropriate 
signage must be posted. “Enclosed spaces” includes 
lobbies, lounges, waiting areas, elevators, stairwells and 
restrooms. An exception exists for patient smoking areas 
in long-term care facilities as defined in Health and Safety 
Code Section 1418. Employers may provide employee 
break rooms where smoking is permitted. [Labor Code 
Section 6404.5; Title 8, California Code of Regulations, 
Section 5148]. 

An exception also exists in medical research or treatment 
sites, if smoking is integral to the research or treatment.

C. Cafeterias

Hospitals, skilled nursing facilities and clinics must 
designate a contiguous area of not less than 20 percent 
of every cafeteria or other dining area whose occupied 
capacity is 50 or more persons as a nonsmoking section. A 
sufficient number of signs must be posted in locations to 
be readily seen by persons within the area. Health facilities 
and clinics may ban smoking in any area designated by 
posting a sign, or in all areas of the facility or clinic. [Health 
and Safety Code Section 118890]

D. Smoking in Skilled Nursing Facilities

Skilled nursing facilities must provide designated areas 
for smoking. Residents may be permitted to smoke only 
in those designated areas. The designated areas must be 
periodically observed by facility personnel or responsible 
adults. The facility may designate patient rooms as 
smoking areas. [Title 22, California Code of Regulations, 
Section 72507]

Skilled nursing facilities are also required to provide a 
designated area for nonsmoking patients. This area must 
be identified by prominently placed “No Smoking” signs.

The facility is required to make every reasonable effort 
to assign patients to rooms according to the patient’s 
nonsmoking or smoking preference.
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Smoking is not permitted in kitchen areas [Title 22, 
California Code of Regulations, Section 72351(i)].

Skilled nursing facilities that are certified by the Centers 
for Medicare & Medicaid Services (CMS) should be familiar 
with the requirements to assess smoking areas, provide 
emergency equipment in designated smoking areas, and 
document the means by which residents are assessed 
as safe to smoke without supervision. In addition, CMS 
states that skilled nursing facilities are obligated to ensure 
the safety of smoking areas, which includes protecting 
residents from weather conditions, protecting non-smoking 
residents from secondhand smoke, and providing portable 
fire extinguishers and ashtrays made of noncombustible 
materials. In addition, CMS states that a change in a 
facility’s policy to prohibit smoking may not affect current 
residents who smoke — they must be allowed to continue 
to smoke in designated areas that may be outside, weather 
permitting. Residents admitted after a policy change must 
be informed, during the admission process, of the policy 
prohibiting smoking. (See CMS Survey and Certification 
Memo S&C: 12-04-NH, dated Nov. 10, 2011 at https://
www.cms.gov/Medicare/Provider-Enrollment-and-Certificat
ion/SurveyCertificationGenInfo/Downloads/SCLetter12_04.
pdf.) 

LIMITATIONS

Patients may not be permitted to smoke in or on the bed 
except when a facility staff member or responsible adult is 
present in the room to ensure safety against fire hazards. 
Smoking or open flames are not permitted in any rooms 
or spaces where oxygen cylinders are stored or where 
oxygen is in use. Such rooms or spaces must be identified 
by prominently posted “No Smoking” or “No Open 
Flame” signs. [Title 22, California Code of Regulations, 
Section 72507]

E. TJC and First 5 Requirements

The Joint Commission requires hospitals to develop and 
implement a policy to prohibit smoking except in specified 
circumstances. If the hospital decides that patients may 
smoke in specific circumstances, the hospital must 
designate smoking areas that are physically separate 
from care, treatment, and service areas. (See The Joint 
Commission Comprehensive Accreditation Manual for 
Hospitals, EC. 02.01.03.) 

Hospitals that contract with, or receive funding from, the 
First 5 Commission should review the First 5 Anti-tobacco 
Policy, which may require contractors and funding 
recipients to provide staff and patients information about 
smoking cessation and support programs, and information 
about secondhand smoke and children.

F. Proposition 65

The California Office of Environmental Health Hazard 
Assessment has listed environmental tobacco smoke 
as a chemical known to the state of California to cause 
reproductive toxicity. A detailed description of Proposition 
65 requirements is beyond the scope of this manual; 
hospitals should consult legal counsel to be sure signage 
and other requirements of Proposition 65 are met if 
smoking is allowed anywhere in the facility.

VII. MARIJUANA

CHA is occasionally asked whether it is legal for California 
hospitals, clinics, hospices, or other facilities to purchase, 
provide, charge for, or possess “medical marijuana” in 
the facility. The bottom line is no: possession of marijuana 
remains illegal under federal law, and state law cannot 
authorize a violation of federal law. This remains the case 
even though California voters have approved recreational 
marijuana as well as medical marijuana. This portion of the 
manual describes the relevant federal and state laws. 

A. Federal Law

In 1970, marijuana was categorized as a Schedule I drug 
under the Controlled Substances Act based on its high 
potential for abuse, no accepted medical use, and no 
accepted safety for use in medically supervised treatment. 
This has not changed; federal law still generally prohibits 
the manufacture, distribution, dispensing, and possession 
of marijuana for any purpose, including medical treatment 
purposes (with the exception of research pre-approved 
by the Food and Drug Administration (FDA)) [21 U.S.C. 
Sections 812, 841(a)(1), 844(a)]. These activities constitute 
federal crimes. Persons who participate in these activities 
may be imprisoned, fined, lose their ability to participate 
in the Medicare and Medicaid programs,1 and lose their 
Drug Enforcement Administration (DEA) registration.2 The 
United States Supreme Court has ruled that, regardless 
of state laws, federal law enforcement agencies have the 
authority under the Controlled Substances Act to arrest 
and prosecute individuals who cultivate, possess or use 
marijuana, because local cultivation and use of marijuana 

1 42 C.F.R. Sections 1001.101 and 1001.401.

2 The Ninth Circuit Court of Appeals has held that physicians (not 

hospitals) have a First Amendment right to discuss and recommend marijuana 

to their patients, and that therefore the federal government may not revoke 

a physician’s DEA registration or conduct an investigation of a physician that 

might lead to such revocation. The court also stated, however, that the First 

Amendment does not protect a physician who aids and abets a qualified 

patient in obtaining cannabis or in violating federal law. The United States 

Supreme Court denied review of this case. Conant v. Walters, 309 F.3d. 629 

(9th Cir. 2002); rev. den. No. 03-40, June 7, 2003.

https://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/SurveyCertificationGenInfo/Downlo
https://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/SurveyCertificationGenInfo/Downlo
https://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/SurveyCertificationGenInfo/Downlo
https://www.cms.gov/Medicare/Provider-Enrollment-and-Certification/SurveyCertificationGenInfo/Downlo
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can substantially affect interstate commerce [Gonzales v. 
Raich, 545 U.S. 1 (2005)].3 

NOTE: Dronabinol (brand name Marinol or Syndros), 
nabilone (brand name Cesamet) and Epidiolex (cannabidol) 
are the only FDA-approved drugs related to marijuana. 
Dronabinol is listed as Schedule III, meaning it has some 
potential for dependence. Nabilone is listed as Schedule II, 
indicating high potential for side effects and addiction. Both 
drugs are used to relieve nausea and vomiting associated 
with chemotherapy and loss of appetite in wasting illnesses 
such as AIDS and cancer. Cannabidiol is listed as Schedule 
V, and is used to treat two rare, severe forms of epilepsy 
with uncontrolled daily seizures that can lead to cognitive 
impairment, injury and early death (Lennox-Gastaut and 
Dravet syndromes).

FEDERAL ENFORCEMENT POLICY

As mentioned above, possession of marijuana is illegal 
under federal law. This does not mean, however, that the 
federal government will prosecute every violation. Under the 
Obama administration, the federal Department of Justice 
(DOJ) issued guidance about its enforcement of the federal 
ban on possession of marijuana. In 2009, the DOJ issued a 
comprehensive memorandum stating that it was committed 
to the enforcement of the Controlled Substances Act in all 
states, and that Congress had determined that marijuana 
is a dangerous drug. The DOJ also noted that the illegal 
distribution and sale of marijuana is a serious crime and 
provides a significant source of revenue to large-scale 
criminal enterprises, gangs and cartels. However, the DOJ 
also stated that it was committed to making efficient and 
rational use of its limited investigative and prosecutorial 
resources. Thus, the DOJ stated, it would not focus on 
prosecuting individuals whose actions are in clear and 
unambiguous compliance with existing state laws providing 
for the medical use of marijuana. The DOJ cautioned 
that “This guidance regarding resource allocation does 
not ‘legalize’ marijuana or provide a legal defense to a 
violation of federal law ... Nor does clear and unambiguous 
compliance with state law ... create a legal defense to 
a violation of the Controlled Substances Act.” The DOJ 
reiterated this position in August 2013. 

3 Congress has enacted a medical cannabis rider to the federal budget 

prohibiting the use of federal funds to prosecute individuals in compliance 

with state marijuana laws. (The current rider expires Sept. 30, 2019.) It is 

unclear whether the rider will be extended. See also U.S. v. Marin All. For Med. 

Marijuana, 139 F.Supp.3d 1039 (N.D. Cal. 2015), appeal dismissed (Apr. 12, 

2016) (holding that while the rider is in effect, the U.S. Department of Justice 

may enforce federal controlled substances laws only against individuals and 

businesses if they are not in compliance with state law).

However, on Jan. 4, 2018, the DOJ issued a memo 
expressly rescinding its previous memoranda on marijuana 
enforcement. The Attorney General stated that:

It is the mission of the Department of Justice to enforce 
the laws of the United States, and the previous issuance 
of guidance undermines the rule of law and the ability 
of our local, state, tribal, and federal law enforcement 
partners to carry out this mission.

It thus appears that the Trump administration plans 
to take a harder line on marijuana than did the 
Obama administration.

B. State Law: Medical Marijuana

In 1996, California voters passed Proposition 215, the 
“Compassionate Use Act.” The purpose of this law was:

To ensure that seriously ill Californians have the right 
to obtain and use marijuana for medical purposes 
where that medical use is deemed appropriate and 
has been recommended by a physician who has 
determined that the person’s health would benefit ... 
Patients and their primary caregivers who obtain and 
use medical marijuana for medical purposes upon 
the recommendation of a physician are not subject to 
criminal prosecution or sanction.

The Act created an exemption from criminal prosecution at 
the state level (not the federal level) for physicians as well 
as patients and primary caregivers who possess or cultivate 
limited amounts of marijuana for medicinal purposes with 
the recommendation of a physician. (Note that the word 

“prescription” is not used; a physician may not “prescribe” 
marijuana, even in California — physicians don’t prescribe 
the amount, strength, route of administration, number of 
refills, etc.) A “primary caregiver” is defined as a person 
who has consistently assumed responsibility for the 
housing, health or safety of the patient. [Health and Safety 
Code Section 11362.5] 

California law also states that, “Notwithstanding any other 
provision of law, no physician in this state shall be punished, 
or denied any right or privilege, for having recommended 
marijuana to a patient for medical purposes.” However, the 
Medical Board of California (MBC) may take disciplinary 
action against physicians who fail to comply with accepted 
medical standards when recommending marijuana. MBC 
issued guidelines, updated in April 2018, for physicians 
who recommend medical marijuana. These guidelines are 
found at www.mbc.ca.gov/Publications. MBC stated that:

Physicians who choose to recommend cannabis for 
medical purposes to their patients, as part of their 
regular practice of medicine … will not be subject to 
investigation or disciplinary action by the Board if they 

http://www.mbc.ca.gov/Publications
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arrive at the decision to make this recommendation 
in accordance with accepted standards of 
medical responsibility.

The MBC guidelines contain important information about its 
expectations regarding the physician-patient relationship, 
patient evaluation, informed consent, treatment 
agreements, qualifying conditions, ongoing monitoring, 
consultation and referral, medical record documentation, 
and physician conflict of interest.

Even though MBC will not discipline a physician for 
recommending marijuana for medical purposes in 
accordance with its guidelines, the federal government 
may take action against physicians for violating federal 
law. As noted above, persons who violate federal law 
may be imprisoned, fined, lose their ability to participate 
in the Medicare and Medicaid programs, and lose their 
DEA registration.

C. State Law: Recreational Marijuana

In November 2016, California voters approved Proposition 
64, making it legal for a person over the age of 21 to 
possess approximately one ounce of marijuana and to grow 
up to six plants for personal use. However, it is illegal to 
smoke cannabis or cannabis products in a location where 
smoking tobacco is prohibited (“smoke” includes the use of 
electronic smoking devices). In addition, marijuana may not 
be smoked or ingested in a public place. [Health and Safety 
Code Section 11362.3; see also Business and Professions 
Code Sections 26000-26231.2; Health and Safety Code 
Sections 11350-11392 and 11362.7-11362.85]   

Health and Safety Code Section 11362.45 explicitly states 
that California marijuana laws do not amend, repeal, affect, 
restrict, or preempt:

1. Laws providing that it would constitute negligence 
or professional malpractice to undertake any task 
while impaired from smoking or ingesting cannabis or 
cannabis products.

2. The rights and obligations of public and private 
employers to maintain a drug and alcohol free 
workplace; or require an employer to permit or 
accommodate the use, consumption, possession, 
transfer, display, transportation, sale, or growth of 
cannabis in the workplace; or affect the ability of 
employers to have policies prohibiting the use of 
cannabis by employees and prospective employees; 
or prevent employers from complying with state or 
federal law.

D. Other Considerations

MEDICAL MARIJUANA BROUGHT FROM HOME

California hospital licensing regulations (Title 22) state that: 

(l) Medications shall not be left at the patient’s bedside 
unless the prescriber so orders. Drugs shall not be left 
at the bedside which are listed in Schedules II, III and IV 
of the Federal Comprehensive Drug Abuse Prevention 
and Control Act of 1970 as amended. If the hospital 
permits bedside storage of medications, written policies 
and procedures shall be established for the dispensing, 
storage and records of use, of such medications…

(m) Medications brought by or with the patient to the 
hospital shall not be administered to the patient unless 
all of the following conditions are met:

(1) The drugs have been ordered by a person 
lawfully authorized to give such an order and the 
order entered in the patient’s medical record.

(2) The medication containers are clearly and 
properly labeled.

(3) The contents of the containers have been 
examined and positively identified, after arrival 
at the hospital, by the patient’s physician or the 
hospital pharmacist. 

[Title 22, California Code of Regulations, Section 70263]

Given that there are currently no state standards for 
marijuana manufacturers to meet to demonstrate 
consistency of product content, purity, stability, and 
accuracy of labeling, it is not likely that a hospital could 
comply with these regulations. 

In addition, the Medicare Conditions of Participation require 
hospitals to comply with federal law [42 C.F.R. Section 
482.11]. 

If a patient brings marijuana to the facility, it is advisable 
to tell the patient that his or her doctors need to carefully 
monitor all medications, and for this reason the hospital 
does not permit patients to self-medicate — including, for 
example, alcohol and marijuana. The patient may also 
be told that the hospital receives federal funding from 
Medicare and Medi-Cal, and so must comply with federal 
law. The hospital should require the patient to give the 
marijuana to a family member or friend to take home. 

If a patient insists on possessing or using marijuana in 
a hospital, the hospital may refuse to admit or continue 
to treat the patient, subject to the Emergency Medical 
Treatment and Labor Act (EMTALA) anti-dumping laws and 
payor contracts. 

Hospitals should consult their legal counsel regarding the 
development or revision of their policies for disposing of 
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contraband recovered from patients. If a patient doesn’t 
have a friend or family member who will take the marijuana 
home, the hospital may wish to contact law enforcement 
authorities or a pharmacy reverse distributor that will pick it 
up and dispose of it properly, if one exists in the hospital’s 
geographic area. 

MEDICAL RECORD DOCUMENTATION

It is permissible to document in the medical record that 
a patient has indicated that he or she uses marijuana, as 
would be done with regard to any other legal or illegal drug; 
this information may be relevant to the patient’s care.

ORGAN TRANSPLANTS

Hospitals and physicians should be aware that state 
law prohibits the automatic denial of an organ transplant 
because a potential recipient uses medical marijuana. 
However, a physician may determine that a particular 
patient’s use of medical marijuana is medically significant 
to the provision of the anatomical gift if the physician 
makes an individualized assessment of the patient. 
Additional information about this law is found in “Prohibition 
Against Discrimination Based on Recipient’s Use of 
Marijuana,” page 5.52.

POLICIES AND PROCEDURES

Facilities should consider addressing medical and 
recreational marijuana in the following policies, 
as applicable:

1. Smoking

2. Fragrance free

3. Self-administration of medications by patients

4. Handling patient property

5. Transplants

6. Alcohol and drug-free workplace

E. Conclusion

Given that federal law prohibits manufacturing, distributing, 
dispensing, and possessing marijuana and the strong 
regulatory presence of federal agencies in the health care 
industry (for example, the Centers for Medicare & Medicaid 
Services, DEA and FDA), facilities are advised not to permit 
marijuana in the facility, prescribe/recommend marijuana, 
offer individualized advice about dosage, describe how 
to obtain marijuana, or communicate with cannabis 
distributors. Facilities should consult their legal counsel and 
insurer before engaging in these activities.
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F O R M  1 - 1

Consent to Surgery or Special Procedure

1. Your doctors have recommended the following operation or procedure:     
              
and the following type of anesthesia:          

Upon your authorization and consent, this operation or procedure, together with any different 
or further procedures which, in the opinion of the doctor(s) performing the procedure, may 
be indicated due to an emergency or newly-discovered information, will be performed on 
you. The operations or procedures will be performed by the doctor named below (or in 
the event the doctor is unable to perform or complete the procedure, a qualified substitute 
doctor), together with associates and assistants, including anesthesiologists, pathologists, 
and radiologists from the medical staff of (name of hospital)      
         to whom the doctor(s) performing 
the procedure may assign designated responsibilities.  

2. Name of the practitioner who is performing the procedure or administering the medical 
treatment1:             

The hospital maintains personnel and facilities to assist your doctors in their performance of 
various surgical operations and other special diagnostic or therapeutic procedures. However, 
your doctors, surgeons, and the persons in attendance for the purpose of performing 
specialized medical services such as anesthesia, radiology, or pathology are not employees, 
representatives or agents of the hospital or of doctor(s) performing the procedure. They are 
independent medical practitioners.

3. All operations and procedures carry the risk of unsuccessful results, complications, injury, or 
even death, from both known and unforeseen causes, and no warranty or guarantee is made 
as to result or cure. You have the right to be informed of:

• The nature of the operation or procedure, including other care, treatment or medications;

• Potential benefits, risks or side effects of the operation or procedure, including potential 
problems that might occur with the anesthesia to be used and during recuperation; 

• The likelihood of achieving treatment goals; 

• Reasonable alternatives and the relevant risks, benefits and side effects related to such 
alternatives, including the possible results of not receiving care or treatment; and

• Any independent medical research or significant economic interests your doctor may 
have related to the performance of the proposed operation or procedure.

Except in cases of emergency, operations or procedures are not performed until you have 
had the opportunity to receive this information and have given your consent. You have the 
right to give or refuse consent to any proposed operation or procedure at any time prior to its 
performance. 

1 CMS recommends that consent forms state, if applicable, that physicians other than the operating practitioner, including but not limited to 
residents, will be performing important tasks related to the surgery, in accordance with the hospital’s policies (and, in the case of residents, 
based on their skill set and under the supervision of the responsible practitioner) and that qualified medical practitioners who are not physicians 
will perform important parts of the surgery or administration of anesthesia within their scope of practice, as determined under state law, and for 
which they have been granted privileges by the hospital.
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4. If your doctor determines that there is a reasonable possibility that you may need a blood 
transfusion as a result of the surgery or procedure to which you are consenting, your doctor 
will inform you of this and will provide you with information concerning the benefits and risks 
of the various options for blood transfusion, including predonation by yourself or others. You 
also have the right to have adequate time before your procedure to arrange for predonation, 
but you can waive this right if you do not wish to wait.

Transfusion of blood or blood products involves certain risks, including the transmission of 
disease such as hepatitis or Human Immunodeficiency Virus (HIV), and you have a right to 
consent or refuse consent to any transfusion. You should discuss any questions that you may 
have about transfusions with your doctor. 

5. By your signature below, you authorize the pathologist to use his or her discretion in 
disposition or use of any cells, tissue, body part, hardware or foreign object removed from 
your person during the operation or procedure set forth above, subject to the following 
conditions (if any):            

6. Your signature on this form indicates that: 

• You have read and understand the information provided in this form; 

• Your doctor has adequately explained to you the operation or procedure and the 
anesthesia set forth above, along with the risks, benefits, and alternatives, and the other 
information described above in this form; 

• You have had a chance to ask your doctors questions;

• You have received all of the information you desire concerning the operation or 
procedure and the anesthesia; and 

• You authorize and consent to the performance of the operation or procedure and the 
anesthesia.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative)
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Physician Certification2 

I, the undersigned physician, hereby certify that I have discussed the procedure described in this 
consent form with this patient (or the patient’s legal representative), including:

1. The risks and benefits of the procedure; 

2. Any adverse reactions that may reasonably be expected to occur; 

3. Reasonable alternatives and the relevant risks, benefits and side effects related to such 
alternatives, including the possible results of not receiving care or treatment;  

4. The potential problems that may occur during recuperation; and

5. Any research or economic interest I may have regarding this treatment. 

I understand that I am responsible for filling in all blanks in paragraphs 1. and 2. above. I further 
certify that the patient was encouraged to ask questions and that all questions were answered. 

Date:        Time:             AM / PM

Signature:                 
   (physician)

Print name:                
     (legal representative)

Consent to Blood Transfusion

Your signature below indicates that:

1. You have received a copy of the brochure, A Patient’s Guide to Blood Transfusion. 

2. You have received information from your doctor concerning the risks and benefits of blood 
transfusion and of any alternative therapies and their risks and benefits.

3. You have had the opportunity to discuss this matter with your doctor, including predonation.

4. Subject to any special instructions listed below, you consent to such blood transfusion 
as your doctor may order in connection with the operation or procedure described in this 
consent form.

2 The Physician Certification is not a required element of this form, but is one way of providing for physician documentation of the consent 
process.  Other options include a progress note in the patient’s medical record, a note in the patient’s history and physical, or documentation 
provided from the physician’s office (e.g., an informed consent form signed by both the patient and the physician). NOTE: Even if the physician 
provides a copy of a consent form signed in the physician’s office, the patient should still be asked to sign the hospital’s consent form.
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Special Instructions:               

                  
(Describe here any specific instructions for patient’s blood transfusion, e.g., predonation, direct do-
nation, etc.)

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative)

Interpreter’s Statement

I have accurately and completely read the foregoing document to (patient or patient’s legal 
representative)               in the 
patient’s or legal representative’s primary language (identify language)        .  
He/she understood all of the terms and conditions and acknowledged his/her agreement by signing 
the document in my presence.

Date:        Time:             AM / PM

Signature:                 
   (interpreter)

Print name:                
     (interpreter)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Reference: CoP Interpretive Guidelines, Tags A-0466 and A-0955

http://www.calhospital.org/taglines
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F O R M  1 - 2

Informed Consent to Surgery or Special 
Procedure

1. This form is called an “Informed Consent Form.” It is your doctor’s obligation to provide you 
with the information you need in order to decide whether to consent to the surgery or special 
procedure that your doctors have recommended. The purpose of this form is to verify that 
you have received this information and have given your consent to the surgery or special 
procedure recommended to you. You should read this form carefully and ask questions of 
your doctors so that you understand the operation or procedure before you decide whether 
or not to give your consent. If you have questions, you are encouraged and expected to ask 
them before you sign this form. Your doctors are not employees or agents of the hospital. 
They are independent medical practitioners.

2. Your doctors have recommended the following operation or procedure:     
             and 
the following type of anesthesia:          

Upon your authorization and consent, this operation or procedure, together with any different 
or further procedures which, in the opinion of the doctor(s) performing the procedure, may 
be indicated due to an emergency or newly-discovered information, will be performed on 
you. The operations or procedures will be performed by the doctor named below (or, in 
the event the doctor is unable to perform or complete the procedure, a qualified substitute 
doctor), together with associates and assistants, including anesthesiologists, pathologists, 
and radiologists from the medical staff of (name of hospital)      
       to whom the doctor(s) performing the procedure 
may assign designated responsibilities.  

3. Name of the practitioner who is performing the procedure or administering the medical 
treatment1:             

The hospital maintains personnel and facilities to assist your doctors in their performance of 
various surgical operations and other special diagnostic or therapeutic procedures. However, 
your doctors, surgeons and the persons in attendance for the purpose of performing 
specialized medical services such as anesthesia, radiology, or pathology are not employees, 
representatives or agents of the hospital or of doctor(s) performing the procedure. They are 
independent medical practitioners.

4. All operations and procedures carry the risk of unsuccessful results, complications, injury or 
even death, from both known and unforeseen causes, and no warranty or guarantee is made 
as to result or cure. You have the right to be informed of:

• The nature of the operation or procedure, including other care, treatment or medications;

• Potential benefits, risks or side effects of the operation or procedure, including potential 
problems that might occur with the anesthesia to be used and during recuperation; 

1 CMS recommends that consent forms state, if applicable, that physicians other than the operating practitioner, including but not limited to 
residents, will be performing important tasks related to the surgery, in accordance with the hospital’s policies (and, in the case of residents, 
based on their skill set and under the supervision of the responsible practitioner) and that qualified medical practitioners who are not physicians 
will perform important parts of the surgery or administration of anesthesia within their scope of practice, as determined under state law, and for 
which they have been granted privileges by the hospital.



Form 1-2  — Informed Consent to Surgery or Special Procedure

Page 2 of 4      (03/19) © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

• The likelihood of achieving treatment goals; 

• Reasonable alternatives and the relevant risks, benefits and side effects related to such 
alternatives, including the possible results of not receiving care or treatment; and

• Any independent medical research or significant economic interests your doctor may have 
related to the performance of the proposed operation or procedure.

Except in cases of emergency, operations or procedures are not performed until you have 
had the opportunity to receive this information and have given your consent. You have the 
right to give or refuse consent to any proposed operation or procedure at any time prior to its 
performance. 

5. By your signature below, you authorize the pathologist to use his or her discretion in 
disposition or use of any cells, tissue, body part, hardware or foreign object removed from 
your person during the operation or procedure set forth above, subject to the following 
conditions (if any):            

6. Your doctor will discuss with you the risks and benefits of the recommended operation or 
procedure, including the following  (the patient’s doctor is responsible for the content of the 
information provided below): 

a. The nature of the operation or procedure and the anesthesia, including the surgical site 
and laterality if applicable:          

b. The expected benefits or effects of the operation or procedure and anesthesia:    
             

c. The possible risks and/or complications of the operation or procedure and anesthesia, 
including potential problems that might occur during recuperation include, but are not 
limited to:             

d. Due to the following specific medical condition(s):        
         , additional risks and/or 
complications of the operation or procedure and anesthesia include, but are not limited 
to:              

e. Alternative methods of treatment, including the nature of such treatments, their expected 
benefits or effects, and their possible risks and complications include:     
             

f. Other issues discussed with the patient:         
             

7. If your doctor determines that there is a reasonable possibility that you may need a blood 
transfusion as a result of the surgery or procedure to which you are consenting, your doctor 
will inform you of this and will provide you with information concerning the benefits and risks 
of the various options for blood transfusion, including predonation by yourself or others. You 
also have the right to have adequate time before your procedure to arrange for predonation, 
but you can waive this right if you do not wish to wait.

Transfusion of blood or blood products involves certain risks, including the transmission of 
disease such as hepatitis or Human Immunodeficiency Virus (HIV), and you have a right to 
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consent or refuse consent to any transfusion. You should discuss any questions that you may 
have about transfusions with your doctor. 

8. Your signature on this form indicates that:

a. You have read and understand the information provided in this form;

b. Your doctor has adequately explained to you the operation or procedure and the 
anesthesia set forth above, along with the risks, benefits, and the other information 
described above in this form;

c. You have had a chance to ask your doctors questions;

d. You have received all of the information you desire concerning the operation or 
procedure and the anesthesia; and

e. You authorize and consent to the performance of the operation or procedure and the 
anesthesia.

Date:        Time:             AM / PM

Signature:                 
   (patient/legal representative)

If signed by someone other than patient, indicate name and relationship:       

Print name:                
    (legal representative)

Physician Certification2

I, the undersigned physician, hereby certify that I have discussed the procedure described in this 
consent form with this patient (or the patient’s legal representative), including:

• The risks and benefits of the procedure; 

• Any adverse reactions that may reasonably be expected to occur; 

• Reasonable alternatives and the relevant risks, benefits and side effects related to such 
alternatives, including the possible results of not receiving care or treatment; and 

• The potential problems that may occur during recuperation; and

• Any research or economic interest I may have regarding this treatment. 

I understand that I am responsible for filling in all blanks in paragraphs 2, 3 and 6. I further certify 
that the patient was encouraged to ask questions and that all questions were answered.  

Date:        Time:             AM / PM

Signature:                 
   (physician)

Print name:                
    (physician)

2 While the Physician Certification is optional for the Consent to Surgery or Special Procedure (CHA Form 1-1), CHA recommends that it be 
included in this Informed Consent form containing medical information for which the physician is responsible.
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Consent to Blood Transfusion

Your signature below indicates that:

1. You have received a copy of the brochure, A Patient’s Guide to Blood Transfusion. 

2. You have received information from your doctor concerning the risks and benefits of blood 
transfusion and of any alternative therapies and their risks and benefits.

3. You have had the opportunity to discuss this matter with your doctor, including predonation.

4. Subject to any special instructions listed below, you consent to such blood transfusion 
as your doctor may order in connection with the operation or procedure described in this 
consent form. 

Special Instructions:               

                  
(Describe here any specific instructions for patient’s blood transfusion, e.g., predonation, direct 
donation, etc.)

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative)

Interpreter’s Statement

I have accurately and completely read the foregoing document to (patient or patient’s legal 
representative)           in the patient’s or legal 
representative’s primary language (identify language)            . He/
she understood all of the terms and conditions and acknowledged his/her agreement by signing the 
document in my presence.

Date:        Time:             AM / PM

Signature:                 
   (interpreter)

Print name:                
      (interpreter)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)
 
Reference: CoP Interpretive Guidelines, Tags A-0466 and A-0955

http://www.calhospital.org/taglines
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A P P E N D I X  1 - A

Patient Rights 
(Combines Title 22 and other California laws,  
The Joint Commission and Medicare Conditions of Participation 
requirements)

You have the right to:

1. Considerate and respectful care, and to be made comfortable. You have the right to respect 
for your cultural, psychosocial, spiritual, and personal values, beliefs and preferences. 

2. Have a family member (or other representative of your choosing) and your own physician 
notified promptly of your admission to the hospital.

3. Know the name of the licensed health care practitioner acting within the scope of his or her 
professional licensure who has primary responsibility for coordinating your care, and the 
names and professional relationships of physicians and nonphysicians who will see you.

4. Receive information about your health status, diagnosis, prognosis, course of treatment, 
prospects for recovery and outcomes of care (including unanticipated outcomes) in terms 
you can understand. You have the right to effective communication and to participate in the 
development and implementation of your plan of care. You have the right to participate in 
ethical questions that arise in the course of your care, including issues of conflict resolution, 
withholding resuscitative services, and forgoing or withdrawing life-sustaining treatment.

5. Make decisions regarding medical care, and receive as much information about any 
proposed treatment or procedure as you may need in order to give informed consent or 
to refuse a course of treatment. Except in emergencies, this information shall include a 
description of the procedure or treatment, the medically significant risks involved, alternate 
courses of treatment or nontreatment and the risks involved in each, and the name of the 
person who will carry out the procedure or treatment.

6. Request or refuse treatment, to the extent permitted by law. However, you do not have the 
right to demand inappropriate or medically unnecessary treatment or services. You have the 
right to leave the hospital even against the advice of members of the medical staff, to the 
extent permitted by law.

7. Be advised if the hospital/licensed health care practitioner acting within the scope of his 
or her professional licensure proposes to engage in or perform human experimentation 
affecting your care or treatment. You have the right to refuse to participate in such research 
projects.

8. Reasonable responses to any reasonable requests made for service.

9. Appropriate assessment and management of your pain, information about pain, pain relief 
measures and to participate in pain management decisions. You may request or reject the 
use of any or all modalities to relieve pain, including opiate medication, if you suffer from 
severe chronic intractable pain. The doctor may refuse to prescribe the opiate medication, 
but if so, must inform you that there are physicians who specialize in the treatment of pain 
with methods that include the use of opiates.
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10. Formulate advance directives. This includes designating a decision maker if you become 
incapable of understanding a proposed treatment or become unable to communicate your 
wishes regarding care.  Hospital staff and practitioners who provide care in the hospital 
shall comply with these directives. All patients’ rights apply to the person who has legal 
responsibility to make decisions regarding medical care on your behalf.

11. Have personal privacy respected. Case discussion, consultation, examination and treatment 
are confidential and should be conducted discreetly. You have the right to be told the reason 
for the presence of any individual. You have the right to have visitors leave prior to an 
examination and when treatment issues are being discussed. Privacy curtains will be used in 
semi-private rooms.

12. Confidential treatment of all communications and records pertaining to your care and stay 
in the hospital. You will receive a separate “Notice of Privacy Practices” that explains your 
privacy rights in detail and how we may use and disclose your protected health information.

13. Receive care in a safe setting, free from mental, physical, sexual or verbal abuse and 
neglect, exploitation or harassment. You have the right to access protective and advocacy 
services including notifying government agencies of neglect or abuse.

14. Be free from restraints and seclusion of any form used as a means of coercion, discipline, 
convenience or retaliation by staff.

15. Reasonable continuity of care and to know in advance the time and location of appointments 
as well as the identity of the persons providing the care.

16. Be informed by the physician, or a delegate of the physician, of continuing health care 
requirements and options following discharge from the hospital. You have the right to be 
involved in the development and implementation of your discharge plan. Upon your request, 
a friend or family member may be provided this information also.

17. Know which hospital rules and policies apply to your conduct while a patient.

18. Designate a support person as well as visitors of your choosing, if you have decision-making 
capacity, whether or not the visitor is related by blood, marriage, or registered domestic 
partner status, unless:

• No visitors are allowed.

• The facility reasonably determines that the presence of a particular visitor would endanger 
the health or safety of a patient, a member of the health facility staff, or other visitor to the 
health facility, or would significantly disrupt the operations of the facility.

• You have told the health facility staff that you no longer want a particular person to visit.

However, a health facility may establish reasonable restrictions upon visitation, including 
restrictions upon the hours of visitation and number of visitors. The health facility must inform 
you (or your support person, where appropriate) of your visitation rights, including any clinical 
restrictions or limitations. The health facility is not permitted to restrict, limit, or otherwise deny 
visitation privileges on the basis of race, color, national origin, religion, sex, gender identity, 
sexual orientation, or disability.
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19. Have your wishes considered, if you lack decision-making capacity, for the purposes of 
determining who may visit. The method of that consideration will comply with federal law and 
be disclosed in the hospital policy on visitation. At a minimum, the hospital shall include any 
persons living in your household and any support person pursuant to federal law.

20. Examine and receive an explanation of the hospital’s bill regardless of the source of 
payment.

21. Exercise these rights without regard to sex, economic status, educational background, 
race, color, religion, ancestry, national origin, sexual orientation, gender identity/expression, 
disability, medical condition, marital status, age, registered domestic partner status, genetic 
information, citizenship, primary language, immigration status (except as required by federal 
law) or the source of payment for care.

22. File a grievance. If you want to file a grievance with this hospital, you may do so by writing or 
by calling (name, address and phone number of hospital):       
     . The grievance committee will review each grievance 
and provide you with a written response within    days. The written response will 
contain the name of a person to contact at the hospital, the steps taken to investigate the 
grievance, the results of the grievance process, and the date of completion of the grievance 
process. Concerns regarding quality of care or premature discharge will also be referred to 
the appropriate Utilization and Quality Control Peer Review Organization (PRO).

23. File a complaint with the California Department of Public Health regardless of whether you 
use the hospital’s grievance process. The California Department of Public Health’s phone 
number and address is: (local address and phone number of CDPH)   
  
            .

This Patient Rights document incorporates the requirements of the The Joint Commission; Title 22, 
California Code of Regulations, Section 70707; Health and Safety Code Sections 1262.6, 1288.4, 
and 124960; and 42 C.F.R. Section 482.13 (Medicare Conditions of Participation).

NOTE: Accreditation organizations, such as The Joint Commission, may also require that the 
hospital post a notice informing patients how they may file a complaint with the accreditation 
organization. Hospitals should check with their accreditation organizations and revise this Appendix 
accordingly.

NOTE: If this document is used as a patient handout, taglines must be included as required by the 
Affordable Care Act. (See www.calhospital.org/taglines, for detailed information.) If this document is 
used as a poster, taglines are not required.

http://www.calhospital.org/taglines
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F O R M  2 - 1

Self-Sufficient Minor Information

For the purposes of obtaining diagnosis or treatment at the (name of hospital)      
                 or by any 
physician, surgeon or dentist associated with it, the undersigned certifies the following facts are true:

1. I am 15 years of age or older, having been born on       
                   (insert date as mm/dd/yy)

2. I am living separate and apart from my parents or legal guardian.

                  
 (place of residence of patient)       (phone)

                  
 (place of residence of parents or guardian)   (phone)

3. I am managing my own financial affairs. 

                   
 (place of employment)
                   
 (other source of financial support — explain)

4.  I understand that I will be financially responsible for the charges for my medical, dental, or 
hospital diagnosis, treatment and care and that I may not disaffirm this contract on the grounds 
that I am a minor. 

Date:      Time:              AM / PM

Signature:                 
   (patient) 

Print name:                
    (patient)

Date:      Time:              AM / PM

Signature:                 
   (witness)

Print name:                
    (witness)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)
Reference: Family Code Section 6922

http://www.calhospital.org/taglines
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Use of this affidavit is authorized by Part 1.5 (commencing with Section 6550) of Division 11 of the 
California Family Code.

Instructions:
Completion of items 1-4, inclusive, and the signing of the affidavit is sufficient to authorize 
enrollment of a minor in school and authorize school-related medical care. School-related medical 
care means medical care that is required by state or local governmental authority as a condition 
for school enrollment, including immunizations, physical exams and medical exams conducted in 
schools. Completion of items 5-8, inclusive, is additionally required to authorize any other medical 
care. Please print clearly.

 □ I am requesting enrollment of the minor in school and to authorize school-related medical care. 
Completion of items 1-4 only is required.

 □ I am requesting to authorize medical care not school-related. Completion of items 1-8 is required.

The minor named below lives in my home, and I am 18 years of age or older.

1. Name of minor:            

2. Minor’s birth date:            

3. My name (adult giving authorization):         

4. My home address:            

5. I am a grandparent, aunt, uncle, or other qualified relative of the minor (see back of this form for 
a definition of “qualified relative”).

6. Check one or both (for example, if one parent was advised and the other cannot be located):

 □ I have advised the parent(s) or other person(s) having legal custody of the minor of my intent 
to authorize medical care, and have received no objection.

 □ I am unable to contact the parent(s) or other person(s) having legal custody of the minor at 
this time, to notify them of my intended authorization.

7. My date of birth:             

8. My California driver’s license or ID card number:        

WARNING: DO NOT SIGN THIS FORM IF ANY OF THE STATEMENTS ABOVE ARE 
INCORRECT, OR YOU WILL BE COMMITTING A CRIME PUNISHABLE BY A FINE, 
IMPRISONMENT OR BOTH.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true 
and correct.

Date:      Time:              AM / PM

Signature:                 
   (legal representative)

Print name:                
    (legal representative)
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Please NOTE:

• This declaration does not affect the rights of the minor’s parents or legal guardian regarding 
the care, custody, and control of the minor, and does not mean that the caregiver has legal 
custody of the minor.

• A person who relies on this affidavit has no obligation to make any further inquiry or investigation.

IMPORTANT INFORMATION

To Caregivers
“Qualified relative,” for purposes of item 5, means a spouse, parent, stepparent, brother, sister, 
stepbrother, stepsister, half-brother, half-sister, uncle, aunt, niece, nephew, first cousin, or any person 
denoted by the prefix “grand” or “great,” or the spouse of any of the persons specified in this 
definition, even after the marriage has been terminated by death or dissolution.

The law may require you, if you are not a relative or currently licensed, certified, or approved foster 
parent, to obtain resource family approval pursuant to Health and Safety Code Section 1517 
or Welfare and Institutions Code Section 16519.5 in order to care for a minor. If you have any 
questions, please contact your local department of social services.

If the minor stops living with you, you are required to notify any school, health care provider, or 
health care service plan to which you have given this affidavit. The affidavit is invalid after the 
school, health care provider or health care service plan receives notice that the minor no longer 
lives with you.

If you do not have the information requested in item 8 (California driver license or identification 
card), provide another form of identification such as your social security number or Medi-Cal 
number.

To School Officials
Section 48204(a)(5) of the Education Code provides that this affidavit constitutes a sufficient basis 
for determination of residency of the minor, without the requirement of a guardianship or other 
custody order, unless the school district determines from actual facts that the minor is not living with 
the caregiver.

The school district may require additional reasonable evidence that the caregiver lives at the 
address provided in item 4.

To Health Care Providers and Health Care Service Plans
A person who acts in good faith reliance upon a Caregiver’s Authorization Affidavit to provide 
medical or dental care, without actual knowledge of facts contrary to those stated on the affidavit, 
is not subject to criminal liability or to civil liability to any person, and is not subject to professional 
disciplinary action, for that reliance if the applicable portions of the form are completed.

This affidavit does not mean that the minor is automatically a dependent for health care coverage 
purposes. 

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)
Reference: Family Code Sections 6550 to 6552

http://www.calhospital.org/taglines
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F O R M  2 - 3

Authorization for Third Party to Consent to 
Treatment of Minor Lacking Capacity to Consent

I am the 	□	Parent

    □  Guardian

      □  Other person having legal custody              
               (describe legal relationship)

of (name of minor)               , a minor.

I hereby authorize (name of agent)             , to act as 
my agent to consent to any X-ray examination, anesthetic, medical, surgical or dental diagnosis 
or treatment, and hospital care which is recommended by, and to be rendered under the general 
or special supervision of, any licensed doctor or dentist, whether such diagnosis or treatment is 
rendered at the doctor’s office or at a hospital.

I understand that this authorization is given in advance of any specific diagnosis, treatment, or 
hospital care being required, but is given to provide authority to the above-named agent to give 
consent to any and all such diagnosis, treatment, or hospital care which a licensed doctor or dentist 
recommends.

This authorization is given pursuant to the provisions of Family Code Section 6910.

I hereby authorize any hospital providing treatment to the above-named minor pursuant to the 
provisions of Family Code Section 6910 to surrender physical custody of the minor to the above-
named agent upon the completion of treatment. This authorization is given pursuant to Health and 
Safety Code Section 1283.

These authorizations shall remain effective until (month and day)              ,  
20    , unless sooner revoked in writing delivered to the agent named above.

Date:      Time:              AM / PM

Signature:                 
    

Print name:                
    

 

(over)
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Medically Relevant Information

Minor’s Name:               

Minor’s date of birth:               

Allergies to drugs or food:               

Conditions for which minor is currently being treated:             

                  

Current medications:               

Restrictions on activity:               

Primary care physician (name and telephone number):            

                  

Insurance Company:               

Mother’s name:               

Mother’s address:               

Mother’s telephone numbers:                 
         (work)      (home)        (other) 

Father’s name:               

Father’s address:               

Father’s telephone numbers:                  
        (work)      (home)      (other)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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A P P E N D I X  2 - C

Selection of Health Care Surrogates With the 
Assistance of Health Care Professionals — 
Sample Policy

Preamble
This policy guides California medical professionals through a procedure for selecting a surrogate 
decision maker when patients lose decision-making capacity and lack a written advance directive 
for health care or a court-appointed conservator. This document illustrates best practices and 
clarifies the process commonly and currently used by health care professionals.

It is the role of physicians and other health care professionals to recommend that patients consider 
in advance who might make medical decisions for them if they become too sick to make such 
decisions themselves. The California legislature has created a formal legal process to assist in this 
task, the Advance Health Care Directive. When patients without such a directive lose capacity for 
making decisions, health care professionals turn to the patient’s relatives or friends for guidance. 
This common process usually works to the satisfaction of all concerned. Often, a family member 
steps forward with the support of others to take on the responsibility of becoming the surrogate 
health care decision maker. The interaction with health care staff and this individual is amicable, 
patient-centered decision making is emphasized, and family integrity is maintained.

Occasionally, the process of surrogate selection breaks down. Family members may disagree 
over who among them would be best able to make medical decisions on the patient’s behalf. 
Sometimes the person closest to the patient is unable or unwilling to take on this responsibility. In 
such circumstances, health care professionals try to identify someone else who knows the patient’s 
values, can speak for the patient, and can assist in making health care decisions.

The California Medical Association, the California Hospital Association and the California Coalition 
for Compassionate Care have considered the ethical, medical, and legal issues in this process. 
We believe that patients, physicians and health care institutions benefit when a uniform process is 
agreed upon by which such designations will be made. We have written these procedures in the 
form of a policy.

We recommend that physicians, clinics, long-term health care facilities, medical centers, hospitals 
and other health care professionals adopt this policy or a similar written procedure. With adoption 
of these procedures, we hope to improve patient-centered decision making by choosing a surrogate 
who knows the patient best and is best able to serve as the patient’s surrogate. This policy details 
procedures for this task and can be used to educate the patient’s loved ones about the process 
used by physicians in selecting a surrogate. This policy reminds health care professionals that 
whether a potential surrogate agrees or disagrees with the health care professional’s treatment 
recommendations is not a criterion for the selection of a surrogate.

The Selection of a Surrogate by Patients With Decision-Making Capacity
Under ideal circumstances, a patient completes a written Advance Health Care Directive (AHCD) 
that names an agent for health care decision making. The patient discusses this directive with a 
health care professional and provides a copy for the medical record. For patients who have not 
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completed an AHCD, the physician may recommend that these patients consider who they would 
like to assist in making health care decisions on their behalf if they become unable to make such 
decisions themselves. If a patient expresses a clear and consistent choice, the physician must 
document the identity of this individual in the medical record. 

When an oral designation of a surrogate decision maker is made by a patient, this designation 
is effective only 1) during the course of the patient’s treatment or illness, 2) during the patient’s 
hospitalization, or 3) for 60 days, whichever period is shorter. If desired, the patient may choose to 
make the designation for an even shorter period of time. If the patient has appointed an agent in a 
written AHCD prior to the oral designation, the more recent orally appointed surrogate’s authority 
supersedes that of the agent during the period of hospitalization during which the oral designation is 
made. 

The Selection of a Surrogate for Patients Without Decision-Making Capacity Who Lack 
an Appointed Surrogate
If the patient has not appointed a surrogate or agent through a valid written or oral directive and 
if there is no court appointed conservator for health care decision making; or if the designated 
surrogate, agent or conservator is not reasonably available, the primary physician may identify an 
individual (surrogate) to make health care decisions on behalf of the patient. This surrogate shall be 
the individual who appears, after a good faith inquiry, to be best able to function in this capacity. In 
identifying a surrogate, input from any or all of the following may be used as appropriate:

a. Family and friends of the patient

b. Other health care professionals 

c. Institutional committees 

d. Social workers

e. Chaplains

In determining the individual best able to serve as the surrogate, all relevant factors may be 
considered, among them:

a. Familiarity with the patient’s personal values

b. Demonstrated care and concern for the patient

c. Degree of regular contact with the patient before and during the patient’s illness

d. Availability to visit the patient

e. Availability to engage in meaningful contact with health care professionals for the purpose of 
fully participating in the health care decision making process

f.  Ability to understand the medical condition and treatment options as explained by physicians 
or other health care professionals

g. Ability to assume the duties of a surrogate detailed below

h. Previous designation as a surrogate, whose authority has expired

NOTE: Agreement by a potential surrogate with the treatment recommendations of the physician or 
other health care professionals should not be a criterion used in the selection of a surrogate.
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Authority of the Surrogate
A surrogate may make health care decisions on behalf of a patient if the patient has no available, 
previously appointed conservator or designated agent with authority to make such decisions, and 
the primary physician determines and documents that the patient lacks capacity for making health 
care decisions. The surrogate may not make decisions that are limited by statute.

Duties of the Physician and Other Health Care Professionals
a. The primary physician, in conjunction with other health care professionals, shall make 

reasonable efforts to contact potential surrogates before selecting the surrogate.

b. The primary physician shall document in the patient’s health care record the determination 
that the patient lacks decision-making capacity.

c. The primary physician shall document the name of the surrogate who best meets the above 
criteria in an easily seen location in the patient’s health care record.

d. The physician will communicate with and educate the surrogate about matters relevant 
to the patient’s medical condition. The primary physician may request that a surrogate or 
proposed surrogate provide information to assist in making health care decisions. The 
primary physician may ask that the surrogate provide information to relatives and associates 
of the patient concerning the selection of the surrogate. The physician may ask the surrogate 
to communicate with relatives and associates of the patient concerning health care decisions 
for the patient.

e. The supervising health care professional shall inform the patient, if possible, of the identity of 
the recognized surrogate and the decisions the surrogate authorizes.

Duties of the Surrogate
a. The surrogate shall make health care decisions and advocate on behalf of the patient as 

necessary, in accordance with the patient’s values, individual health care instructions, if 
any, and other wishes to the extent known to the surrogate so that the patient’s values, 
health care instructions, and known wishes remain the basis for the decisions with regard to 
restorative, palliative and other interventions. Otherwise, the surrogate shall make decisions 
in accordance with the surrogate’s determination of the patient’s best interest. In determining 
the patient’s best interest, the surrogate shall consider the patient’s personal values to the 
extent known to the surrogate.

b. The surrogate shall provide information about the patient’s known values and beliefs to 
health care professionals to assist in providing health care and in making health care 
decisions. The surrogate may be asked to assist in obtaining information about the patient’s 
known values and beliefs from the patient’s friends and family. The surrogate may be 
asked to assist in communications with relatives and associates of the patient as they are 
necessary for good medical care as judged by the physicians, and as the patient would have 
allowed.
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Definitions
a. “Capacity” means a patient’s ability to understand the nature and consequences of a 

decision, and to make and communicate a decision, and includes in the case of proposed 
health care, that ability to understand its significant benefits, risks and alternatives.

b. “Health care” means any care, treatment, service, or procedure to maintain, diagnose or 
otherwise affect a patient’s physical or mental condition.

c. “Health care decision” means a decision made by a patient or the patient’s agent, 
conservator or surrogate, regarding the patient’s health care, including the following:

• Selection and discharge of health care professionals and institutions

• Approval or disapproval of diagnostic tests, surgical procedures and programs of medication

• Directions to provide, withhold, or withdraw artificial nutrition and hydration and all other 
forms of health care, including cardiopulmonary resuscitation

d. “Health care professional” means an individual licensed, certified or otherwise authorized or 
permitted by the law of this state to provide health care in the ordinary course of business or 
practice of a profession.

e. “Primary physician” means a physician designated by a patient or the patient’s agent, 
conservator or surrogate, to have primary responsibility for the patient’s health care or, in 
the absence of a designation or if the designated physician is not reasonably available or 
declines to act as primary physician, a physician who undertakes the responsibility.

f.  “Supervising health care professional” means the primary physician or, if there is no 
primary physician or the primary physician is not reasonably available, the health care 
professional who has undertaken primary responsibility for a patient’s health care.

g. “Surrogate” for purposes of this policy means the person who makes health care decisions 
on behalf of the patient.

Reference: California Probate Codes Sections 4609-4643 
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Model Policy for General Acute Care Hospitals

The purpose of this policy is to provide a process for making ethically and medically appropriate 
treatment decisions on behalf of persons who lack health care decision-making capacity and for 
whom there is no surrogate decision maker.

Preamble
This policy guides health care professionals through a process to make medical treatment decisions 
on behalf of an incapacitated patient who lacks a surrogate decision maker and when there is no 
known family member who is willing and able to make medical treatment decisions on behalf of the 
patient. Despite their incapacity, such “unrepresented” patients are entitled to have ethically and 
medically appropriate medical decisions made on their behalf and to have these decisions made in 
their best interest. The process set forth in this policy is intended to meet these goals. This policy 
is considered necessary since no clear- cut legal guidelines exist that cover these circumstances. 
This policy is designed to provide uniformity and consistency within the institutional setting of 
California’s general acute care hospitals1 on the process to make medical treatment decisions for 
unrepresented patients.

Decisions made without clear knowledge of an unrepresented patient’s specific treatment 
preferences must be made in the patient’s best interest, taking into consideration the patient’s 
personal history, values and beliefs to the extent that these are known. Decisions about treatment 
should be based on sound medical advice and should be made without the influence of material 
conflicts of interest. These decisions must be made with a focus on the patient’s interests, and 
not the interests of providers, the institutions, or other affected parties. In this regard, appropriate 
health care decisions include both the provision of needed medical treatment and the avoidance 
of nonbeneficial or excessively burdensome treatment, or treatment that is medically ineffective or 
contrary to generally-accepted health care standards.2

This policy is procedural in nature and applies to most medical decisions for which informed 
consent is usually required. This policy is meant to support the institution’s underlying consent 
policy.

Adoption of this policy does not preclude any party from seeking judicial intervention. Appropriate 
judicial remedies may include a timely court order authorizing the provision, withdrawing, or 
withholding of treatment or appointment of a conservator; however, courts are not necessarily the 
proper forum in which to make health care decisions.3

When Use of This Policy is Appropriate
This policy may be used when all of the following conditions are met:

1. The patient has been determined by the primary physician (with assistance from appropriate 
consulting physicians if necessary) to lack capacity to make health care decisions. Capacity 
means a patient’s ability to understand the nature and consequences of proposed health 
care, including its significant benefits, risks, and alternatives, and to make and communicate 
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a health care decision. Conditions for which psychiatric or psychological treatment may be 
required do not, in and of themselves, constitute a lack of capacity to make health care 
decisions.

2. No agent, conservator, or guardian has been designated to act on behalf of the patient.

3. There is no individual health care directive or instruction in the patient’s medical record or 
other available sources that would eliminate the need for a surrogate decision maker.

4. No surrogate decision maker or family member can be located who is reasonably available4 
and who is willing and able to serve. Efforts to locate a surrogate should be diligent and 
may include contacting the facility from which the patient was referred, and contacting public 
health or social service agencies known to have provided treatment for the patient.

This policy does not address the criteria for determining and appointing an appropriate decision 
maker when one or more are available and willing to serve. And finally, this policy is not meant to be 
applied in emergency medical situations.

Policy
When use of this policy is appropriate (as outlined above), medical decisions will be made by a 
multi- disciplinary team whose members shall include, but not be limited to, individuals directly 
involved with the care of the patient. It is recommended that the multi-disciplinary team include an 
attending physician, nurse familiar with the patient, social worker familiar with the patient, chair or 
vice-chair of the ethics committee, non-medical (community) member of the ethics committee or 
other appropriate committee and, if available and appropriate, consulting clinicians and pastoral 
care staff.5 It is very important to include on the multi-disciplinary team a person who will represent 
the patient’s interests. Some patients may have a family member or friend who is unable or unwilling 
to take full responsibility for making health care decisions on behalf of the patient, but who is 
willing to serve as part of this team. If no such person exists, the hospital may consider including 
an ombudsman, patient advocate, bioethicist, community member, or other person whose role is 
to protect the patients’ interests. If it is not practicable to include such a person on the IDT in a 
particular case, document the reasons therefore.

In order to determine the appropriate medical treatment for the patient, the multi-disciplinary team 
should:

1. Review the diagnosis and prognosis of the patient and assure itself of the accuracy thereof.

2. Determine appropriate goals of care by weighing the following considerations:

a. Patient’s previously-expressed wishes, if any and to the extent known

b. Relief of suffering and pain

c. Preservation or improvement of function

d. Recovery of cognitive functions

e. Quality and extent of life sustained

f. Degree of intrusiveness, risk or discomfort of treatment

g. Cultural or religious beliefs, to the extent known
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3. Establish a care plan based upon the patient’s diagnosis and prognosis and the 
determination of appropriate goals of care. The care plan should determine the appropriate 
level of care, including categories or types of procedures and treatments.

4. Notify the patient that:

a. He or she has been determined incapacitated;

b. It has been determined that he or she lacks a surrogate decision maker;

c. Medical intervention has been prescribed; and

d. He or she has the opportunity to seek judicial review of the above determinations.

5. A sample notification form is attached. Health care providers should modify it to fit their 
circumstances.

6. If the patient will be administered antipsychotic drugs, consider obtaining the review of an 
independent physician.

7. Limit end-of-life decisions (such as withholding or withdrawing life-sustaining treatment, or 
ordering hospice care) to patients who are terminally ill.

Except to the extent that such a factor is medically relevant, any medical treatment decision made 
pursuant to this policy shall not be biased based on the patient’s age, sex, race, color, religion, 
ancestry, national origin, disability, marital status, sexual orientation (or any other category prohibited 
by law), the ability to pay for health care services, or avoidance of burden to family/others or to 
society.

Under the terms of this policy, the multi-disciplinary team may make the same treatment decisions, 
and will have the same limitations, as does an agent appointed pursuant to a power of attorney for 
health care specified under current law.6,7 However, this policy shall not apply to decisions pertaining 
to disposition of remains, autopsies, or anatomical gifts; specific laws apply to these procedures.8

The multi-disciplinary team must assure itself that the medical decision is made based on sound 
medical advice, is in the patient’s best interest and takes into account the patient’s values, to the 
extent known. In determining the best interest of the patient, it is not required that life support be 
continued in all circumstances, where treatment is otherwise nonbeneficial or is medically ineffective 
or contrary to generally-accepted health care standards, when the patient is terminally ill and 
suffering, or where there is no reasonable expectation of the recovery of cognitive functions.

Agreement on Treatment
1. If all members of the multi-disciplinary team agree to the appropriateness of providing 

treatment, it shall be provided.

2. If all members of the multi-disciplinary team agree to the appropriateness of withholding or 
withdrawing treatment, it shall be withdrawn or withheld. Any implementation of a decision to 
withhold or withdraw life-sustaining medical treatment will be the responsibility of the primary 
treating physician.9
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Disagreement on Treatment
If the members of the multi-disciplinary team disagree about the care plan, the ethics committee, 
ethics resource expert(s) or other resource experts will meet with the team to explore their 
disagreement and facilitate resolution.

1. If agreement is reached either to provide or to forgo treatment, the decision of the multi-
disciplinary team then becomes final.

2. If agreement still is not reached, current treatments will be continued and any other medically 
necessary treatments provided, until such time that the issue is resolved through court 
intervention or the disagreement is otherwise resolved.10 Court-imposed legal remedies 
should be sought only in extreme circumstances and as a last resort.3

In all cases, appropriate pain relief and other palliative care shall be continued.

Exceptional Circumstances
Legal counsel should be consulted if a decision to withdraw or withhold treatment is likely to result 
in the death of the patient and the situation arises in any of the following circumstances:

1. The patient’s condition is the result of an injury that appears to have been inflicted by a 
criminal act.

2. The patient’s condition was created or aggravated by a medical incident.

3. The patient is pregnant.

4. The patient is a parent with sole custody or responsibility for support of a minor child.

Documentation
Signed, dated and timed medical record progress notes will be written for the following:

1. The findings used to conclude that the patient lacks medical decision-making capacity.

2. The finding that there is no advance health care directive, no conservator, guardian or other 
available decision maker, and no health care instructions in the patient’s medical record or 
other available sources.

3. The attempts made to locate surrogate decision makers and/or family members and the 
results of those attempts.

4. Notification to the patient that he or she has been determined to be incapable of making 
medical decisions, that there is no substitute decision maker available, the nature of the 
prescribed medical intervention, and how to seek review.

5. The bases for the decision to treat the patient and/or the decision to withhold or withdraw 
treatment.

6. Any information from the ethics committee or other consult, should it be convened.
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End Notes
1 This policy is intended for use in general acute care hospitals. California Health and Safety Code Section 1418.8 sets 

forth a statutory decision-making process for patients in a skilled nursing facility or intermediate care facility.

2 California Probate Code Section 4735 states that: “A health care provider or health care institution may decline to 
comply with an individual health care instruction or health care decision that requires medically ineffective health 
care or health care contrary to generally accepted health care standards applicable to the health care provider or 
institution.”

3 California Probate Code Section 4650(c) states that: “In the absence of controversy, a court is normally not the proper 
forum in which to make health care decisions, including decisions regarding life-sustaining treatment.”

4  California Probate Code Section 4717 states that:

(a) Notwithstanding any other provision of law, within 24 hours of the arrival in the emergency department of 
a general acute care hospital of a patient who is unconscious or otherwise incapable of communication, the 
hospital shall make reasonable efforts to contact the patient’s agent, surrogate, or a family member or other 
person the hospital reasonably believes has the authority to make health care decisions on behalf of the 
patient. A hospital shall be deemed to have made reasonable efforts, and to have discharged its duty under 
this section, if it does all of the following:

(1) Examines the personal effects, if any, accompanying the patient and any medical records regarding the 
patient in its possession, and reviews any verbal or written report made by emergency medical technicians 
or the police, to identify the name of any agent, surrogate, or a family member or other person the hospital 
reasonably believes has the authority to make health care decisions on behalf of the patient.

(2) Contacts or attempts to contact any agent, surrogate, or a family member or other person the hospital 
reasonably believes has the authority to make health care decisions on behalf of the patient, as identified in 
paragraph (1).

(3) Contacts the Secretary of State directly or indirectly, including by voice mail or facsimile, to inquire 
whether the patient has registered an advance health care directive with the Advance Health Care Directive 
Registry, if the hospital finds evidence of the patient’s Advance Health Care Directive Registry identification 
card either from the patient or from the patient’s family or authorized agent.

(b) The hospital shall document in the patient’s medical record all efforts made to contact any agent, surrogate, 
or a family member or other person the hospital reasonably believes has the authority to make health care 
decisions on behalf of the patient.

(c) Application of this section shall be suspended during any period in which the hospital implements its 
disaster and mass casualty program, or its fire and internal disaster program.

5 California Probate Code Section 4736 states that:

A health care provider or health care institution that declines to comply with an individual health care instruction 
or health care decision shall do all of the following: (a) Promptly so inform the patient, if possible, and any 
person then authorized to make health care decisions for the patient. (b) Unless the patient or person then 
authorized to make health care decisions for the patient refuses assistance, immediately make all reasonable 
efforts to assist in the transfer of the patient to another health care provider or institution that is willing to comply 
with the instruction or decision. (c) Provide continuing care to the patient until a transfer can be accomplished 
or until it appears that a transfer cannot be accomplished. In all cases, appropriate pain relief and other 
palliative care shall be continued.

 Institutions should designate by policy the particular types and numbers of providers who may constitute the multi- 
disciplinary team, and should ensure that non-medical/community representatives are properly prepared to serve on 
the multi-disciplinary team.

6 California Probate Code Section 4617 states that:

“Health care decision” means a decision made by a patient or the patient’s agent, conservator, or surrogate, 
regarding the patient’s health care, including the following: (a) Selection and discharge of health care providers 
and institutions. (b) Approval or disapproval of diagnostic tests, surgical procedures, and programs of 
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medication. (c) Directions to provide, withhold, or withdraw artificial nutrition and hydration and all other forms 
of health care, including cardiopulmonary resuscitation.

California Probate Code Section 4683 states that: “Subject to any limitations in the power of attorney for health 
care: (a) An agent designated in the power of attorney may make health care decisions for the principal to the same 
extent the principal could make health care decisions if the principal had the capacity to do so.”

7 California Probate Code Section 4652 states that: “This division does not authorize consent to any of the following on 
behalf of a patient: (a) Commitment to or placement in a mental health treatment facility. (b) Convulsive treatment (as 
defined in Section 5325 of the Welfare and Institutions Code). (c) Psychosurgery (as defined in Section 5325 of the 
Welfare and Institutions Code). (d) Sterilization. (e) Abortion.”

8 Health and Safety Code Sections 7100 (disposition of remains), 7113 (autopsy), and 7150 et seq. (anatomical gift). 

9 California Probate Code Section 4734 states that:

(a) A health care provider may decline to comply with an individual health care instruction or health care 
decision for reasons of conscience.

(b) A health care institution may decline to comply with an individual health care instruction or health care 
decision if the instruction or decision is contrary to a policy of the institution that is expressly based on reasons 
of conscience and if the policy was timely communicated to the patient or to a person then authorized to make 
health care decisions for the patient.

10 California Probate Code Section 4736 states that:

A health care provider or health care institution that declines to comply with an individual health care instruction 
or health care decision shall do all of the following: (a) Promptly so inform the patient, if possible, and any 
person then authorized to make health care decisions for the patient. (b) Unless the patient or person then 
authorized to make health care decisions for the patient refuses assistance, immediately make all reasonable 
efforts to assist in the transfer of the patient to another health care provider or institution that is willing to comply 
with the instruction or decision. (c) Provide continuing care to the patient until a transfer can be accomplished 
or until it appears that a transfer cannot be accomplished. In all cases, appropriate pain relief and other 
palliative care shall be continued.

Sample Notification Form for Unrepresented Patients

Patient Name:               

Your doctor, Dr.       , has carefully evaluated your 
physical, medical and cognitive condition and concluded that you don’t have the ability to make 
decisions about your medical treatment.

The hospital has tried to find a family member or friend of yours to make health care decisions for 
you. The hospital hasn’t been able to find anyone to do that. If you have a family member or friend 
who you want to make health care decisions for you, please tell us.

Your doctor has recommended the following treatment, believing that this is the best treatment for 
you under the circumstances:
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A team of health care professionals, including your doctor and nurses and others, agrees that this is 
the best treatment for you.

Unless your doctor receives direction otherwise, your doctor intends to proceed with this treatment. 
You can ask a judge to stop this treatment. You can also ask a judge to let you make your own 
health care decisions. You can contact a judge at:

[Hospital to insert contact information for local Superior Court]

Here are some people who might be able to help you contact a judge:

[Hospital to list any local resources, such as an ombudsman, law school legal assistance clinic, 
Adult Protective Services, any assistance the local Superior Court offers, etc.]

Hospital Employee to Complete:
I gave a copy of this form to the above-named patient on            [date] at

      [time] a.m./p.m.

Signature:                 

Print name:                

ORIGINAL TO PATIENT  
COPY IN MEDICAL RECORD

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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Hospitals that have adopted the CMA/CHA/Alliance model policy, “Health Care Decisions for 
Unrepresented Patients,” may wish to revise their policy & procedure to address the deficiencies 
in state law identified in the recent Superior Court case, California Advocates for Nursing Home 
Reform v. Chapman. Hospitals may wish to consider the suggestions outlined below.

 □ 1. Your policy should require that the hospital or physician notify the patient that:

a. He or she has been determined incapacitated; 

b. It has been determined that he or she lacks a surrogate decision maker;

c. Medical intervention has been prescribed; and

d. He or she has the opportunity to seek judicial review of the above determinations.

The hospital may wish to develop a notification form to give to the patient (see the sample 
form at the end of the revised CMA/CHA Alliance Model Policy). A copy of the form can 
be put in the medical record to document that notice was given. This form should include 
the name of the physician who determined that the patient lacks capacity to make health 
care decisions, confirmation that the information identified in a. through d. was provided, 
and the type of treatment that the physician has recommended. The form may also include 
the address of the county Superior Court and contact information for any resources that 
might assist the patient if he or she wishes to contest the determinations. Resources might 
include a local ombudsman, law school legal assistance clinic, Adult Protective Services, any 
assistance the local Superior Court offers, etc.

The notification should be given to the patient sufficiently in advance of treatment to allow 
the patient to contest the determinations, to the extent possible. If it is inadvisable to delay 
treatment, this fact should be documented. How far in advance of treatment a patient should 
be notified will depend upon what is reasonable given all the facts and circumstances. There 
is no one-size-fits-all answer to this question. (Remember that the law implies consent in 
emergency situations, and this notification process is thus not required in emergencies.)

If the patient does not speak English sufficiently well to understand the form, an interpreter 
should be used. If the patient has impaired vision, appropriate auxiliary aids should be used. 

If a patient is comatose, in a persistent vegetative state, or otherwise so obviously unable to 
comprehend this information, these circumstances should be documented. 

(continued on next page)
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 □ 2. Include a patient representative on the hospital’s interdisciplinary team (IDT), when    
 practicable.  

Some patients may have a family member or friend who is unable or unwilling to take full 
responsibility for making health care decisions on behalf of the patient, but who is willing to 
serve as part of the IDT. If no such person exists, the hospital may consider including on the 
IDT an ombudsman, patient advocate, bioethicist, community member, or other person whose 
role is to protect the patients’ interests.

If it is not practicable to include such a person on the IDT in a particular case, document the 
reasons therefore.

 □ 3. If the patient will be administered antipsychotic drugs, consider obtaining the review of an   
 independent physician. There is no legal definition of “independent” — it is unclear whether   
 the court meant that the second physician should be independent from the hospital, or   
 from the prescribing physician, or both. Hospitals that choose to adopt a policy for    
 independent review should make their best efforts to secure a physician that seems    
 independent to a reasonable judge or jury.

 □ 4. Limit end of life decisions (such as withholding or withdrawing life-sustaining treatment, or   
 ordering hospice care) to patients who are terminally ill. 

 □ 5. The hospital’s policy should clearly state that the patient’s wishes will be taken into account   
 when making health care decisions, to the extent those wishes are known.

 □ 6. Consider obtaining the review of an independent physician in difficult cases.
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NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Explanation

You have the right to give instructions about your own health care. You also have the right to name 
someone else to make health care decisions for you. This forms lets you do either or both of these 
things. If you use this form, you may complete or modify all or any part of it. You are free to use a 
different form.

Instructions

Part 1 of this form lets you name another person as “agent” to make health care decisions for you 
if you become incapable of making your own decisions, or if you want someone else to make those 
decisions for you now even though you are still capable. You may also name a different person to 
act for you if your first choice is not willing, able, or reasonably available to make decisions for you.  

Unless you state otherwise in this form, your agent will have the right to:

1. Consent or refuse consent to any care, treatment, service, or procedure to maintain, 
diagnose, or otherwise affect a physical or mental condition.

2. Select or discharge health care providers and institutions.

3. Approve or disapprove diagnostic tests, surgical procedures, and programs of medication.

4. Direct the provision, withholding, or withdrawal of artificial nutrition and hydration and all 
other forms of health care, including cardiopulmonary resuscitation.

5. Donate your organs, tissues, and parts; authorize an autopsy, and direct disposition of 
remains.

However, your agent will not be able to commit you to a mental health facility, or consent to 
convulsive treatment, psychosurgery, sterilization or abortion for you.

Part 2 of this form lets you give specific instructions about any aspect of your health care, whether 
or not you appoint an agent. Choices are provided for you to express your wishes regarding the 
provision, withholding, or withdrawal of treatment to keep you alive, as well as the provision of pain 
relief. You also can add to the choices you have made or write down any additional wishes. If you 
are satisfied to allow your agent to determine what is best for you in making end-of-life decisions, 
you need not fill out Part 2 of this form.

Give a copy of the signed and completed form to your physician, to any other health care providers 
you may have, to any health care institution at which you are receiving care, and to any health care 
agents you have named. You should talk to the person you have named as agent to make sure that 
he or she understands your wishes and is willing to take the responsibility.

You have the right to revoke this advance health care directive or replace this form at any time.

Name of Patient:               

Date of Birth:                

http://www.calhospital.org/taglines
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Part 1 — Power of Attorney for Health Care

Your agent may not be an operator or employee of a community care facility or a residential care 
facility where you are receiving care, or your supervising health care provider or an employee of 
the health care institution where you are receiving care, unless your agent is related to you or is a 
coworker.

Designation of Agent:
I designate the following person as my agent to make health care decisions for me:

Name of person you choose as agent:               

Address:                 

                     

Telephone:                
    (home phone)       (work phone)       (cell)

OPTIONAL: If I revoke my agent’s authority or if my agent is not willing, able, or reasonably 
available to make a health care decision for me, I designate as my alternate agent:

Name of person you choose as alternate agent:              

Address:                 

                     

Telephone:                
    (home phone)       (work phone)       (cell)

Agent’s Authority:
My agent is authorized to make all health care decisions for me, including decisions to provide, 
withhold, or withdraw artificial nutrition and hydration and all other forms of health care to keep me 
alive, except as I state here:

                  

                  

                   
(Add additional sheets if needed.)
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When Agent’s Authority Becomes Effective: 
My agent’s authority becomes effective when my primary physician determines that I am unable to 
make my own health care decisions.     
             (Initial here)

OR

My agent’s authority to make health care decisions for me takes effect immediately.    
                        (Initial here)

Agent’s Obligation: 
My agent must make health care decisions for me in accordance with this power of attorney for 
health care, any instructions I give in Part 2 of this form, and my other wishes to the extent known 
to my agent. To the extent my wishes are unknown, my agent shall make health care decisions for 
me in accordance with what my agent determines to be in my best interest. In determining my best 
interest, my agent shall consider my personal values to the extent known to my agent.

Agent’s Postdeath Authority: 
My agent is authorized to donate my organs, tissues, and parts, authorize an autopsy and direct 
disposition of my remains, except as I state here or in Part 3 of this form: 

                  

                  

                   
(Add additional sheets if needed.)

Nomination of Conservator: 
If a conservator of my person needs to be appointed for me by a court, I nominate the agent 
designated in this form. If that agent is not willing, able or reasonably available to act as 
conservator, I nominate the alternate agent whom I have named.
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Part 2 — Instructions for Health Care

If you fill out this part of the form, you may strike any wording you do not want.

End-of-Life Decisions: 
I direct that my health care providers and others involved in my care provide, withhold, or withdraw 
treatment in accordance with the choice I have marked below:

Choice Not To Prolong Life:
I do not want my life to be prolonged if (1) I have an incurable and irreversible condition that will 
result in my death within a relatively short time, (2) I become unconscious and, to a reasonable 
degree of medical certainty, I will not regain consciousness, or (3) the likely risks and burdens of 
treatment would outweigh the expected benefits.                              
                (Initial here)
OR 

Choice To Prolong Life:
I want my life to be prolonged as long as possible within the limits of generally accepted health care 
standards.                             
     (Initial here)

Relief From Pain: 
Except as I state in the following space, I direct that treatment for alleviation of pain or discomfort be 
provided at all times, even if it hastens my death:

                  

                   
(Add additional sheets if needed.)

Other Wishes: 
(If you do not agree with any of the optional choices above and wish to write your own, or if you 
wish to add to the instructions you have given above, you may do so here.)  I direct that: 

                  

                  

                  

                  
(Add additional sheets if needed.)
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Part 3 — Donation of Organs, Tissues, and Parts at Death (Optional)

Upon my death: 

I give my organs, tissues, and parts.           
            (Initial here to indicate yes)
By initialing this line, and notwithstanding my choice in Part 2 of this form, I authorize my agent 
to consent to any temporary medical procedure necessary solely to evaluate and/or maintain my 
organs, tissues, and/or parts for purposes of donation.

OR
I do not authorize the donation of any organs, tissues or parts.       
                           (Initial here)
OR
I give the following organs, tissues, or parts only:              

                  
                    
                           (Initial here)

My donation is for the following purposes (strike any of the following you do not want):

Transplant    Research       
   (Initial here)          (Initial here)
Therapy           Education       
    (Initial here)                    (Initial here)

If you want to restrict your donation of an organ, tissue, or part in some way, please state your 
restriction on the following lines:               

                  

I understand that tissue banks work with both nonprofit and for-profit tissue processors and 
distributors. It is possible that donated skin may be used for cosmetic or reconstructive surgery 
purposes. It is possible that donated tissue may be used for transplants outside of the United 
States.

1. My donated skin may be used for cosmetic surgery purposes.
  Yes          No        
      (Initial here)              (Initial here)

2. My donated tissue may be used for applications outside of the United States.
  Yes          No        
     (Initial here)              (Initial here)

3. My donated tissue may be used by for-profit tissue processors and distributors.
  Yes          No        
      (Initial here)            (Initial here)

If I leave Part 3 blank, it is not a refusal to make a donation. My state-authorized donor registration 
should be followed, or, if none, my agent may make a donation upon my death. If no agent is 
named above, I acknowledge that California law permits an authorized individual to make such a 
decision on my behalf. (To state any limitation, preference, or instruction regarding donation, please 
use the lines above or on page 3 of this form.)
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Part 4 — Primary Physician (Optional)

I designate the following physician as my primary physician:

Name of Physician:               

Telephone:                 

Address:                 

                   

OPTIONAL: If the physician I have designated above is not willing, able, or reasonably available to 
act as my primary physician, I designate the following physician as my primary physician:

Name of Physician:               

Telephone:                 

Address:                 

                  

Part 5 — Signature

The form must be signed by you and by two qualified witnesses, or acknowledged before a notary 
public.

Signature: 
Sign and date the form here:

 
Date:      Time:               AM / PM

Signature:                 
   (patient)

Print name:                 
     (patient)

Address:                 

                     

Statement of Witnesses: 
I declare under penalty of perjury under the laws of California (1) that the individual who signed or 
acknowledged this advance health care directive is personally known to me, or that the individual’s 
identity was proven to me by convincing evidence, (2) that the individual signed or acknowledged 
this advance directive in my presence, (3) that the individual appears to be of sound mind and 
under no duress, fraud, or undue influence, (4) that I am not a person appointed as agent by this 
advance directive, and (5) that I am not the individual’s health care provider, an employee of the 
individual’s health care provider, the operator of a community care facility, an employee of an 
operator of a community care facility, the operator of a residential care facility for the elderly, nor an 
employee of an operator of a residential care facility for the elderly.
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First Witness
 
Name:        Telephone:         

Address:                 

                     

Date:      Time:               AM / PM

Signature:                 
   (witness)  

Print name:                 
     (witness)              

Second Witness
 
Name:        Telephone:         

Address:                 

                     

Date:      Time:               AM / PM

Signature:                 
   (witness)   

Print name:                 
     (witness)               

Additional Statement of Witnesses: 
At least one of the above witnesses must also sign the following declaration:

I further declare under penalty of perjury under the laws of California that I am not related to the 
individual executing this advance health care directive by blood, marriage, or adoption, and to the 
best of my knowledge, I am not entitled to any part of the individual’s estate upon his or her death 
under a will now existing or by operation of law.

 
Date:      Time:               AM / PM

Signature:                 
   (witness)

Print name:                 
     (witness)
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A notary public or other officer completing this certificate verifies only the identity of the 
individual who signed the document to which this certificate is attached, and not the 
truthfulness, accuracy, or validity of the document.

YOU MAY USE THIS CERTIFICATE OF ACKNOWLEDGMENT BEFORE A NOTARY PUBLIC INSTEAD 
OF THE STATEMENT OF WITNESSES.

State of California          )   

County of             )

              )

On (date)     before me, (name and title of the officer)   
                  personally 
appeared (name(s) of signer(s))             , who proved 
to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to 
the within instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct.

WITNESS my hand and official seal. 

Signature:     [Seal]
   (notary) 

Part 6 — Special Witness Requirement

If you are a patient in a skilled nursing facility, the patient advocate or ombudsman must sign the 
following statement:

Statement of Patient Advocate or Ombudsman
I declare under penalty of perjury under the laws of California that I am a patient advocate or 
ombudsman as designated by the State Department of Aging and that I am serving as a witness as 
required by Section 4675 of the Probate Code.

 
Date:      Time:               AM / PM

Signature:                 
   (patient advocate or ombudsman)

Print name:                 
     (patient advocate or ombudsman)

Address:                 

Civil Code Section 1189; Health and Safety Code Section 7158.3; Probate Code Section 4701
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Patient Name:               

I have provided the patient with a copy of the California Department of Health Care Services/
Department of Public Health information pamphlet, A Patient’s Guide to Blood Transfusion, 
concerning the advantages, disadvantages, risks and benefits of autologous blood and of directed 
and non-directed homologous blood from volunteers. I have also allowed adequate time prior to 
surgery for the patient or other person to predonate blood for transfusion purposes, except where 
there is a life-threatening emergency, there are medical contraindications, or the patient has waived 
this right.

Date:         Time:           AM / PM

Signature:                 
   (physician* or podiatrist*)            

Print name:                

*A nurse practitioner, certified nurse midwife, or physician assistant may also provide the 
information to the patient if he/she is licensed in California and authorized to order a blood 
transfusion.

Reference: Paul Gann Blood Safety Act, Health and Safety Code Section 1645 
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Patient Name:               

1. This form is called an “informed consent form.” Its purpose is to inform you about the 
hysterectomy procedure you are considering. You should read the form carefully and ask 
any questions you may have before you decide whether or not to give your consent to the 
hysterectomy.

2. All operations involve risks of unsuccessful results, complications, injury, or even death, 
sometimes for reasons that we are unable to anticipate or foresee. Therefore, no guarantee 
can be made as to the results of the operation.

3. You have the right to be informed of the discomforts and risks that may accompany or follow 
the hysterectomy, including the type and possible effects of any anesthetic to be used.

4. You have the right to be informed whether your physician has any medical research or 
economic interests related to the performance of the proposed operation(s) or procedure(s). 
You also have the right to be informed of the expected benefits of the procedure and the 
available alternative methods of treatment and their risks and benefits.

5. You have the right to consult a second physician before having the hysterectomy.

6. You have the right to withhold or withdraw your consent to the hysterectomy at any time 
before it is performed. Your withdrawal of consent shall not affect your right to future care or 
treatment or result in the loss or withdrawal of any state or federally funded program benefits 
to which you might otherwise be entitled.

7. The following information concerning the proposed hysterectomy must be provided to you, 
verbally and in writing, by your physician [attach written information to this form]:

a. A description of the type or types of surgery and other procedures involved in the 
proposed hysterectomy, and a description of any known available and appropriate 
alternatives to the hysterectomy itself.

b. Advice that the hysterectomy procedure is considered irreversible and that, unless you 
are already sterile or postmenopausal, it will result in permanent infertility.

c. A description of the discomforts and risks that may accompany or follow the procedure, 
including an explanation of the type and possible effects of any anesthetic to be used.

d. A description of the benefits or advantages that may be expected as a result of the 
hysterectomy.

e. The approximate length of the hospital stay.

f. The approximate length of time for recovery.

g. The financial cost to you of the physician’s and surgeon’s fees.

8. The hysterectomy procedure will be performed at (hospital name)      
      . The hospital maintains personnel and facilities to 
assist your physician in the performance of the procedure. Your physician is not an employee 
or agent of the hospital named above. He or she is an independent medical practitioner.
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9. Upon your authorization and consent, the hysterectomy described above will be performed 
on you, together with any different or further procedures which, in the opinion of your 
physician, may be indicated due to any emergency. The hysterectomy will be performed by 
(physician name)         (or in the event that he/she 
is unable to perform or complete the procedure, a qualified substitute physician or surgeon) 
together with associates and assistance from the medical staff of (hospital name)    
       . to whom your physician may designate 
responsibilities. The physicians are not employees or agents of the hospital named above. 
They are independent medical practitioners.

10. The persons in attendance for the purpose of performing specialized medical services (such 
as anesthesiology, radiology or pathology) are not employees or agents of the hospital or of 
your physician. They are independent medical practitioners.

11. By your signature below, you authorize the pathologist to use his or her discretion in the 
disposition or use of any organ, member or other tissue taken from your body during the 
hysterectomy.

12. To make sure that you fully understand the information contained in this informed consent 
form, your physician will discuss the information with you after you have had a chance to 
read it and before you decide whether or not to give consent. If you have any questions you 
are encouraged and expected to ask them. If you think of any questions later, contact [insert 
name, phone number and address of physician]:   
            .

13. You are making a decision whether or not to consent to a hysterectomy. Your signature on 
this informed consent form indicates that: (a) you have read and understood the information 
provided in this form, (b) you have been verbally informed about this procedure, (c) you 
have had a chance to ask questions, (d) you have received all of the information you want 
concerning the procedure, and (e) you authorize and consent to the performance of the 
hysterectomy.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative)
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Physician Certification

I, the undersigned physician, hereby certify that I have discussed the hysterectomy procedure 
with this patient, including the risks and benefits of the procedure, any adverse reactions that may 
reasonably be expected to occur, any alternative efficacious methods of treatment which may be 
medically viable and any research or economic interest I may have regarding this treatment. As 
required by Health and Safety Code Section 1690, I have given to the patient, both verbally and 
in writing, the information described in Paragraph 6 of this consent form. I further certify that the 
patient was encouraged to ask questions and that all questions were answered.

Date:      Time:              AM / PM

Signature:                 
   (physician)            

Print name:                

ALL PATIENTS:
Copy to Patient and Original to Medical Record

MEDI-CAL AND CERTAIN OTHER FEDERALLY FUNDED PATIENTS:
A copy should also accompany claims submitted for services funded by Medi-Cal or 
certain other federal sources. If the patient is already sterile, the informed consent 
form need not accompany a Medi-Cal claim; however, the physician must submit a 

handwritten and signed statement explaining the previous sterility.

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Reference: Health and Safety Code Sections 1690, 1691; Title 22, California Code of Regulations, Section 70707.5; CMS 
Hospital Interpretive Guidelines, A-0466

http://www.calhospital.org/taglines
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I, the undersigned, an employee or medical staff member, or prospective employee or prospective 
medical staff member, of (hospital name)                
      , understand that I have the right to request that 
during the course of my employment by the hospital or medical staff membership I not be assigned 
to duties involving direct participation in the initiation, induction, or performance of an abortion on a 
patient in this hospital. 

I make this request because of my moral, ethical, or religious beliefs relating to procedures 
described above.

Date:      Time:              AM / PM

Signature:                  
   (employee/medical staff member)

Print name:                
     (employee/medical staff member)

I have read the above statement and do not make this request. I have no objection to participating 
in an abortion procedure in the course of my normal duties or activities at the hospital.

Date:      Time:              AM / PM

Signature:                  
   (employee/medical staff member)

Print name:                
     (employee/medical staff member)

Reference: Health and Safety Code Section 123420
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I, the undersigned, a patient at (hospital name)                       
            , am advised by my doctor that I may be in a 
condition of abortion. I hereby declare that neither the physician(s) nor any person employed by or 
connected with this hospital has performed any act which may have contributed to the interruption 
of my pregnancy. I do hereby absolve this hospital, the treating physician(s), and any other person 
participating in my care from responsibility for my condition.

Date:      Time:              AM / PM

Signature:                  
   (patient)

Print name:                
  

THIS FORM MAY BE COMPLETED IN THE CASE OF PATIENTS WHO ARE OR MAY BE 
IN A CONDITION OF ABORTION UPON ARRIVAL AT THE HOSPITAL.

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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I, (name of patient)            , am a patient at 
(name of facility)               . 

I hereby certify that (name of facility staff person)              has fully 
explained to me this facility’s dialyzer reuse process. I understand that the facility’s written policies 
and reuse procedures are available to me upon request.

I understand that a reused dialyzer will be used only by the same patient again. I understand 
that single-use dialyzers are recommended by the dialyzer manufacturer for one-time use only. I 
have been told and I understand the advantages and disadvantages associated with the reuse of 
dialyzers, some of which include:

a. Entry of a residual amount of (name of disinfectant chemical used)     
                 , the long-term effects of which are 
unknown.

b. The increased possibility of infection and/or fever-producing reactions if procedures are not 
correctly followed at this dialysis facility.

c. A lower incidence of back and chest pains, cramps, fever, sweating, blood pressure 
problems, nausea and/or vomiting often associated with the initial use of a dialyzer in 
hypersensitive patients.

Additional Information:               

                  

                  

I understand that I have the following patient rights regarding the reuse of dialyzers which shall be 
adhered to by this facility and include:

a. The right to ask questions at any time about dialysis reuse and reprocessing procedures, 
and to receive answers which fully, fairly and understandably respond to such questions.

b. The right to withdraw authorization for dialysis reuse by oral request, followed by a written 
notice to the supervising practitioner for any reason.

c. The right to file a written complaint with the dialysis facility and the California Department 
of Public Health, Licensing and Certification Division, and to expect a resolution of the 
complaint by the dialysis facility.

d. The right to expect safe and effective reprocessing of the dialyzer.

e. The right to know the number of times the dialyzer has been reprocessed prior to each 
dialysis treatment.

f.  The right not to participate in the dialysis facility’s reuse program without abridgement of any 
service of the facility.

(over)
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Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative)

A COPY OF THIS FORM MUST BE GIVEN TO THE PATIENT.
THE ORIGINAL MUST BE PLACED IN THE MEDICAL RECORD.

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Reference: Title 22, California Code of Regulations, Sections 75172-75208

http://www.calhospital.org/taglines
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To:                  
 (name of patient) 

Your attending physician, (physician name)                 , has 
recommended that you be treated with this antipsychotic medication:         

                   

The hospital needs to maintain a written record of your decision to consent to the administration 
of this medication. You may be treated with antipsychotic medications only after you have been 
informed of your right to accept or refuse such medications. In order to allow you to make an 
informed decision, you must be provided with sufficient information by the physician prescribing 
such medications, which must include the following:

1. The nature of your mental condition;

2. The reasons for your taking the medication, including the likelihood of your improving or not 
improving without such medication;

3. The reasonable alternative treatments available, if any;

4. The name and type, range of frequency of administration, range of dosage amount (including 
use of PRN or “as needed” order), method of administration (oral or injection), and duration 
of taking the medications;

5. The probable side effects of these drugs known to commonly occur, and any particular side 
effects likely to occur in your particular case;

6. The possible additional side effects which may occur if you take such medication longer than 
three months. You should have been advised that such side effects may include persistent 
involuntary movement of the face or mouth or might at times include similar movement of 
the hands and feet, and that these symptoms of tardive dyskinesia are potentially irreversible 
and may appear after medications have been discontinued (your doctor will tell you if this 
possible side effect does not apply to the medication recommended for you).

7. You may refuse the medication. If you consent, you may withdraw it at any time by your 
stating such intention to any member of the treating staff.

Your physician is not the employee or agent of the hospital. He or she is an independent medical 
practitioner.

Your signature below constitutes your acknowledgment: (1) that you have read and agree to the 
foregoing; (2) that the medications listed above have been adequately explained and/or discussed 
with you by your supervising physician, and that you have received all of the information you 
desire concerning such medication and treatment; and (3) that you authorize and consent to the 
administration of such medications and treatment.

(over)
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Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative)

Notations by physicians (if applicable):               

                  

                  

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Reference: Title 9, California Code of Regulations, Sections 850-856

http://www.calhospital.org/taglines
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NOTIFICATION TO PATIENT: THIS IS A WRITTEN CONSENT FORM. IT IS AN 
IMPORTANT DOCUMENT THAT YOU SHOULD RETAIN WITH YOUR OTHER VITAL 

RECORDS.
California law requires that a physician who removes sperm, ova, or embryos from a patient must, 
before the sperm, ova, or embryos are used for a purpose other than reimplantation in the donor, 
obtain written consent from the donor and recipient. This form should be used for the donor to sign.

I, (name of donor)               , do 
hereby donate (type and number, if applicable, of sperm, ova or embryos)        
                   
to (name of clinic or other donee)                 
for the purpose of (specify purpose)               .  
I wish any unused donated material to be disposed of in the following manner:      
                  .

Date:      Time:              AM / PM

Signature:                 
   (donor/patient)

Print name:                
     (donor/patient)

Date:      Time:              AM / PM

Signature:                 
   (physician removing sperm/ova/embryos)

Print name:                
     (physician removing sperm/ova/embryos)

NOTE: The physician must retain this original consent form in the patient’s medical record and 
give a copy to: (1) the patient and (2) the hospital, if the procedure to remove the sperm, ova, or 
embryos is performed in a hospital.

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Reference: Business and Professions Code Section 2260

http://www.calhospital.org/taglines
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NOTIFICATION TO PATIENT: THIS IS A WRITTEN CONSENT FORM. IT IS AN 
IMPORTANT DOCUMENT THAT YOU SHOULD RETAIN WITH YOUR OTHER VITAL 

RECORDS.
California law requires a physician who implants sperm, ova, or embryos, through the use of 
assisted reproduction technology, into a recipient who is not the donor to obtain the signed written 
consent of the recipient and donor. This form should be used for the recipient to sign.

I, (name of recipient)               , 
agree to implantation of (type and number, if applicable, of sperm, ova or embryos)     
          from (name of clinic or other donor, 
or “anonymous consenting donor”)                
for the purpose of (specify purpose)               

                  .

Date:      Time:              AM / PM

Signature:                 
   (recipient/patient)

Print name:                
     (recipient/patient)

Date:      Time:              AM / PM

Signature:                 
   (physician implanting sperm/ova/embryos)

Print name:                
     (physician implanting sperm/ova/embryos)

NOTE: The physician should retain this original consent form in the patient’s medical record and 
give a copy to: (1) the patient and (2) the hospital, if the procedure to remove the sperm, ova, or 
embryos is performed in a hospital.

NOTE: This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Reference: Penal Code Section 367g

http://www.calhospital.org/taglines
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F O R M  4 - 1 1

Directive Regarding Embryo Disposition

It is the desire of [insert facility name] to provide you with timely, relevant, and appropriate 
information so that you may make an informed and voluntary choice regarding the disposition of any 
human embryos remaining following your treatment.

Your health care provider will discuss with you the following options: 

1. Storing any unused embryos.

2. Donating any unused embryos to another individual.

3. Discarding any unused embryos.

4. Donating any unused embryos for research.

This facility stores unused embryos for [insert time limit on storage].

Information About Embryos Donated for Research

If you are considering donating any unused embryos for research, you should know the following:

1. Early human embryos will be used to derive human pluripotent stem cells for research. The 
cells may be used, at some future time, for human transplantation research.

2. All identifiers associated with the embryos will be removed prior to the derivation of human 
pluripotent stem cells.

3. You will not receive any information about subsequent testing on the embryo or the derived 
human pluripotent cells.

4. Derived cells or cell lines, with all identifiers removed, may be kept for many years.

5. The donated material may have commercial potential, and you will not receive financial or 
any other benefits from any future commercial development.

6. Human pluripotent stem cell research is not intended to provide direct medical benefit to you.

7. Early human embryos donated will not be transferred to a woman’s uterus, will not survive 
the human pluripotent stem cell derivation process, and will be handled respectfully, as is 
appropriate for all human tissue used in research.

(over)
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Disposition of Any Unused Embryos

After your health care provider has discussed your options with you, and you have had all of your 
questions answered, please indicate your desires below:

1. In the event of the death of either the male or female partner, the embryos shall be disposed 
of by one of the following actions:

• Made available to the living partner.                            
                  Male Initials   Female Initials

• Donation for research purposes.                       
                  Male Initials   Female Initials

• Thawed with no further action taken.                          
                  Male Initials   Female Initials

• Donation to another couple or individual.                          
                   Male Initials   Female Initials

• Other disposition (NOTE: clearly state                           
 the type of disposition below).         Male Initials   Female Initials

                          

                             

2. In the event of the death of both partners or the death of a patient without a partner, the 
embryos shall be disposed of by one of the following actions:

• Donation for research purposes.                             
                  Male Initials   Female Initials

• Thawed with no further action taken.                           
                   Male Initials   Female Initials

• Donation to another couple or individual.                          
                   Male Initials   Female Initials

• Other disposition (NOTE: clearly state                            
the type of disposition below).          Male Initials   Female Initials
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3. In the event of separation or divorce of the partners, the embryos shall be disposed of by 
one of the following actions:

• Made available to the female partner.                             
                      Male Initials   Female Initials

• Made available to the male partner.                       
                 Male Initials   Female Initials

• Donation for research purposes.                         
                 Male Initials   Female Initials

• Thawed with no further action taken.                             
                Male Initials    Female Initials

• Donation to another couple or individual.                            
                Male Initials    Female Initials

• Other disposition (NOTE: clearly state                              
the type of disposition below).        Male Initials    Female Initials

                          

                  

4. In the event of the partners’ decision or a patient’s decision who is without a partner, to 
abandon the embryos by request or a failure to pay storage fees, the embryos shall be 
disposed of by one of the following actions:

• Donation for research purposes.                                  
                      Male Initials   Female Initials

• Thawed with no further action taken.                                
                      Male Initials   Female Initials

• Donation to another couple or individual.                               
                    Male Initials   Female Initials

• Other disposition (NOTE: clearly state                                  
the type of disposition below).        Male Initials    Female Initials 

                 

                  

(over)
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Your signature below indicates that you have discussed the options for disposition of any unused 
embryos following your treatment with your health care provider and that you have had all of your 
questions answered.

Date:      Time:               AM / PM 

Signature:                  
   (male donor)

Print name:                
     (male donor)

Date:      Time:               AM / PM 

Signature:                  
   (female donor)

Print name:                
      (female donor)

NOTE:  This form should include taglines as required by the Affordable Care Act. (See www.
calhospital.org/taglines, for detailed information.)
Reference: Health and Safety Code Section 125315

http://www.calhospital.org/taglines
http://www.calhospital.org/taglines
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Appendix 4-B Be Informed (Breast Cancer)
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Appendix 4-C Be Informed (Prostate Cancer)
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F O R M  5 - 1

Refusal to Permit Medical Treatment

My doctor (physician name)                     , 

has advised the following medical treatment:               

                  

My doctor has informed me of the following: 

1. The nature and advisability of this medical treatment. 

2. The risks and complications of this medical treatment. 

3. The expected benefits of this medical treatment. 

4. The alternatives to this medical treatment and their risks and benefits. 

5. The probable consequences of not receiving this medical treatment.

I understand that the doctor named above and other doctors who provide services to me are not 
employees or agents of the hospital. They are independent medical practitioners.

Notwithstanding the recommendation of my doctor, I hereby request that this medical treatment not 
be administered to me during my stay at (name of hospital)            . 

I hereby release the hospital, its personnel, my doctor, and any other persons participating in my 
care from any responsibility whatsoever for any injury or unfavorable consequences which may 
occur as a result of my refusal to permit this medical treatment.

Date:      Time:              AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
    (legal representative) 

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)
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F O R M  5 - 2

Refusal of Blood Products

I do not want the following to be administered to me during this hospitalization:

 □ Blood

 □ Blood derivatives

 □ Blood and blood derivatives 

I hereby release the hospital, its personnel, the attending physician, and any other person 
participating in my care from any responsibility whatsoever for any injury or unfavorable 
consequences due to my refusing the use of blood or its derivatives. 

The possible risks and consequences of my refusal have been fully explained to me by my 
attending physician. I fully understand the risks and consequences that may occur as a result of my 
refusal.

I understand that my attending physician and other doctors who provide services to me are not 
employees or agents of the hospital. They are independent medical practitioners.

Date:      Time:                AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
    (legal representative) 

Signature:                 
   (witness)

Print name:                
    (witness)

 

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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Leaving Hospital Against Medical Advice
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Name of Hospital:               

Patient’s Name:               

 
I am voluntarily leaving the hospital against the advice of (physician name)        
      and a representative of the hospital administration.

I have been told by the doctor about the risks and consequences involved in leaving the hospital 
at this time, the benefits of continued treatment and hospitalization, and the alternatives, if any, to 
continued treatment and hospitalization.

I hereby release the doctor, any other doctors involved in my care, the hospital and its employees 
and agents from all responsibility for any injury or ill effects which may result from this action.

I understand that the doctor named above and other doctors who provide services to me are not 
employees or agents of the hospital. They are independent medical practitioners.

 
Date:      Time:              AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
    (legal representative) 

Signature:                 
   (witness)

Print name:                
    (witness) 

 
I declare that I have personally explained to the patient the risks and consequences involved in 
leaving the hospital at this time, the benefits of continued treatment and hospitalization, and the 
alternatives, if any, to continued treatment and hospitalization.

Remarks:                 

                  

Date:      Time:              AM / PM

Signature:                 
   (physician) 

Print name:                
    (physician)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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Request Regarding Resuscitative Measures
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Request Made by Patient

I, (patient name)               , hereby 
request to forgo resuscitative measures.

My physician, (physician name)               , has 
explained to me the nature of resuscitative measures, their risks and benefits, the risks and benefits 
of refusing such resuscitative measures, and the alternatives to such resuscitative measures. I have 
had all of my questions answered by my physician.

After carefully considering all of the information my physician discussed with me, I request to forgo 
resuscitative measures.

I understand that the doctor named above and other doctors who provide services to me are not 
employees or agents of the hospital. They are independent medical practitioners.

 
Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative) 

Signature:                 
   (witness)

Print name:                
     (witness) 

Date:      Time:               AM / PM

Signature:                 
   (physician)

Print name:                
     (physician)
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Request Made by Legally Recognized Health Care Decision Maker

NOTE: If the patient is determined by his or her primary physician to lack the capacity to make 
health care decisions, a legally recognized health care decision maker may sign a request to forgo 
resuscitative measures on behalf of the patient.

I, (name of legally recognized health care decision maker)           
        , hereby request to forgo resuscitative 
measures on behalf of (patient name)               .

The patient’s physician, (physician name)               , has 
explained to me the nature of resuscitative measures, their risks and benefits, the risks and benefits 
of refusing such resuscitative measures, and the alternatives to such resuscitative measures. I have 
had all of my questions answered by the physician.

After carefully considering all of the information the physician discussed with me, I request to forgo 
resuscitative measures on behalf of the patient named above.

By signing this form, I acknowledge that this request regarding resuscitative measures is consistent 
with the known desires of, and with the best interest of, the individual who is the subject of the form 
(the patient named above).

I understand that the doctor named above and other doctors who provide services to me are not 
employees or agents of the hospital. They are independent medical practitioners.

 
Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative)

Date:      Time:              AM / PM

Signature:                 
   (witness)

Print name:                
     (witness)

Date:      Time:              AM / PM

Signature:                 
   (physician)

Print name:                
     (physician)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)
Reference: Probate Code Sections 4780-4786

http://www.calhospital.org/taglines


F O R M  5 - 5

Request for an Aid-in-Dying Drug to End My Life 
in a Humane and Dignified Manner
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I,        , am an adult of sound mind and a resident of 
the State of California. 

I am suffering from              , which 
my attending physician has determined is in its terminal phase and which has been medically 
confirmed. 

I have been fully informed of my diagnosis and prognosis, the nature of the aid-in-dying drug to 
be prescribed and potential associated risks, the expected result, and the feasible alternatives or 
additional treatment options, including comfort care, hospice care, palliative care, and pain control. 

I request that my attending physician prescribe an aid-in-dying drug that will end my life in a humane 
and dignified manner if I choose to take it, and I authorize my attending physician to contact any 
pharmacist about my request. 

Initial One: 

   I have informed one or more members of my family of my decision and taken their opinions 
into consideration. 

   I have decided not to inform my family of my decision. 

   I have no family to inform of my decision. 

I understand that I have the right to withdraw or rescind this request at any time. 

I understand the full import of this request and I expect to die if I take the aid-in-dying drug to be 
prescribed. My attending physician has counseled me about the possibility that my death may not 
be immediately upon the consumption of the drug. 

I make this request voluntarily, without reservation, and without being coerced. 

Sign:                 . 

Date:        

(continued)
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Declaration of Witnesses 

We declare that the person signing this request: 

a. Is personally known to us or has provided proof of identity; 

b. Voluntarily signed this request in our presence; 

c. Is an individual whom we believe to be of sound mind and not under duress, fraud, or undue 
influence; and 

d. Is not an individual for whom either of us is the attending physician, consulting physician, or 
mental health specialist. 

                    
Witness 1 Signature      Date

                    
Witness 2 Signature      Date

NOTE: Only one of the two witnesses may be a relative (by blood, marriage, registered domestic 
partnership, or adoption) of the person signing this request or be entitled to a portion of the 
person’s estate upon death. Only one of the two witnesses may own, operate, or be employed at a 
health care facility where the person is a patient or resident.

Interpreter

I,             (insert name of interpreter), 
am fluent in English and                (insert target 
language). 

On      (insert date) at approximately       (insert 
time), I read the “Request for an Aid-In-Dying Drug to End My Life” to         
       (insert name of individual/patient) in    
       (insert target language). 

Mr./Ms.        (insert name of patient/qualified 
individual) affirmed to me that he/she understood the content of this form and affirmed his/her 
desire to sign this form under his/her own power and volition and that the request to sign the form 
followed consultations with an attending and consulting physician. 

I declare that I am fluent in English and           (insert target language) 
and further declare under penalty of perjury that the foregoing is true and correct. 

Executed at              (insert city, 
county, and state) on this    (insert day of month) of       (insert 
month),     (insert year). 

                    
Interpreter signature

                    
Interpreter printed name 

                    
Interpreter address



F O R M  5 - 6

Final Attestation for an Aid-in-Dying Drug to End 
My Life in a Humane and Dignified Manner

  (11/18)      Page 1 of 2 © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

I,             , am an adult of sound mind 
and a resident of the State of California. 

I am suffering from           , which my attending 
physician has determined is in its terminal phase and which has been medically confirmed. 

I have been fully informed of my diagnosis and prognosis, the nature of the aid-in-dying drug to 
be prescribed and potential associated risks, the expected result, and the feasible alternatives or 
additional treatment options, including comfort care, hospice care, palliative care, and pain control. 

I have received the aid-in-dying drug and am fully aware that this aid-in-dying drug will end my life in 
a humane and dignified manner. 

Initial One: 

   I have informed one or more members of my family of my decision and taken their opinions 
into consideration. 

   I have decided not to inform my family of my decision. 

   I have no family to inform of my decision. 

My attending physician has counseled me about the possibility that my death may not be 
immediately upon the consumption of the drug. 

I make this decision to ingest the aid-in-dying drug to end my life in a humane and dignified manner. 
I understand I still may choose not to ingest the drug and by signing this form I am under no 
obligation to ingest the drug. I understand I may rescind this request at any time. 

Signed:                 

Dated:       

Time:         

(continued)



Form 5-6 Final Attestation for an Aid-in-Dying Drug to End My Life in a Humane and Dignified Manner
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Interpreter

I,             (insert name of interpreter), 
am fluent in English and                (insert target 
language). 

On       (insert date) at approximately      
(insert time), I read the “Final Attestation For An Aid-In-Dying Drug To End My Life In A Humane And 
Dignified Manner” to                (insert 
name of individual/patient) in           (insert target language). 

Mr./Ms.        (insert name of patient/qualified 
individual) affirmed to me that he/she understood the content of this form and affirmed his/her 
desire to sign this form under his/her own power and volition and that the request to sign the form 
followed consultations with an attending and consulting physician. 

I declare that I am fluent in English and           (insert target language) 
and further declare under penalty of perjury that the foregoing is true and correct. 

Executed at           (insert city, county, and 
state) on this     (insert day of month) of          (insert 
month),     (insert year). 

                    
Interpreter signature

                    
Interpreter printed name 

                    
Interpreter address



F O R M  5 - 7

End of Life Option Act Attending Physician 
Checklist & Compliance Form
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Patient Information

Patient’s Name:                
      (last)   (first)         (M.I.) 

Date of Birth:      

Patient’s Address:                
            (street)

                        
            (city)        (zip code) 

Attending Physician Information

Physician’s Name:                
           (last)   (first)         (M.I.) 

Telephone Number:      

Mailing Address:                
           (street)

                        
           (city)        (zip code) 

Physician’s License Number:      

Consulting Physician Information

Physician’s Name:                
           (last)   (first)         (M.I.) 

Telephone Number:      

Mailing Address:                
           (street)

                        
           (city)        (zip code) 

Physician’s License Number:      
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Eligibility Determination

1. Terminal Disease

                  

2. Check boxes for compliance:

 □ 1. Determination that the patient has a terminal disease.

 □ 2. Determination that the patient is a resident of California.

 □ 3. Determination that the patient has the capacity to make medical decisions.1

 □ 4. Determination that patient is acting voluntarily.

 □ 5. Determination of capacity by mental health specialist, if necessary.

 □ 6. Determination that patient has made his/her decision after being fully informed of:

 □ a. His or her medical diagnosis; and

 □ b. His or her prognosis; and

 □ c. The potential risks associated with ingesting the requested aid-in-dying drug;

 □ d. The probable result of ingesting the aid-in-dying drug;

 □ e. The possibility that he or she may choose to obtain the aid-in-dying drug but not   
 take it.

Additional Compliance Requirements

 □ 1. Counseled patient about the importance of all of the following:

 □ a. Maintaining the aid-in-dying drug in a safe and secure location until the time the   
 qualified individual will ingest it;

 □ b. Having another person present when he or she ingests the aid-in-dying drug;

 □ c. Not ingesting the aid-in-dying drug in a public place;

 □ d. Notifying the next of kin of his or her request for an aid-in-dying drug (an individual  
 who declines or is unable to notify next of kin shall not have his or her request   
 denied for that reason); and

 □ e. Participating in a hospice program or palliative care program.

 □ 2. Informed patient of right to rescind request (1st time).

 □ 3. Discussed the feasible alternatives, including, but not limited to, comfort care, hospice   
 care, palliative care and pain control.

 □ 4. Met with patient one-on-one, except in the presence of an interpreter, to confirm the   
 request is not coming from coercion.

1 “Capacity to make medical decisions” means that, in the opinion of an individual’s attending physician, consulting physician, psychiatrist, or 
psychologist, pursuant to Section 4609 of the Probate Code, the individual has the ability to understand the nature and consequences of a health care 
decision, the ability to understand the significant benefits, risks, and alternatives, and the ability to make and communicate an infiormed decision to 
health care providers.
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 □ 5. First oral request for aid-in-dying:    Attending Physician Initials:     
     (date)

 □ 6. Second oral request for aid-in-dying:    Attending Physician Initials:     
         (date)

 □ 7. Written request submitted:     Attending Physician Initials:     
    (date)

 □ 8. Offered patient right to rescind (2nd time).

Patient’s Mental Status

Check one of the following (required):

 □ I have determined that the individual has the capacity to make medical decisions and is not 
suffering from impaired judgment due to a mental disorder.

 □ I have referred the patient to the mental health specialist2 listed below for one or more 
consultations to determine that the individual has the capacity to make medical decisions and 
is not suffering from impaired judgment due to a mental disorder.

 □ If a referral was made to a mental health specialist, the mental health specialist has determined 
that the patient is not suffering from impaired judgment due to a mental disorder.

Mental Health Specialist’s Information, If Applicable:
                   
Name

                   
Title and License Number

                   
Address (street, city, zip code)

Medication Prescribed

Pharmacist Name:               

Telephone Number:               

1. Aid-in-dying medication prescribed:

 □ a. Name:         

 □ b. Dosage:        

2. Antiemetic medication prescribed:

 □ a. Name:         

 □ b. Dosage:        

2 “Mental Health Specialist” means a psychiatrist or a licensed psychologist.
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3. Method prescription was delivered:

 □ a. In person

 □ b. By mail

 □ c. Electronically

4. Date medication was prescribed:          

Signature

                   
Physician Signature       Date

                   
Name (Please Print)
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End of Life Option Act Consulting Physician 
Compliance Form
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Patient Information

Patient’s Name:                
      (last)   (first)         (M.I.) 

Date of Birth:      

Attending Physician Information

Physician’s Name:                
           (last)   (first)         (M.I.) 

Telephone Number:      

Consulting Physician’s Report

1. Terminal Disease      Date of Examination(s)

                  

2. Check boxes for compliance. (Both the attending and consulting physicians must make 
these determinations.)

 □ 1. Determination that the patient has a terminal disease.

 □ 2. Determination that the patient has the capacity to make medical decisions.1

 □ 3. Determination that patient is acting voluntarily.

 □ 4. Determination that patient has made his/her decision after being fully informed of:

 □ a. His or her medical diagnosis; and

 □ b. His or her prognosis; and

 □ c. The potential risks associated with taking the drug to be prescribed; and

 □ d. The potential result of taking the drug to be prescribed; and

 □ e. The feasible alternatives, including, but not limited to, comfort care, hospice care,   
 palliative care and pain control.

1 “Capacity to make medical decisions” means that, in the opinion of an individual’s attending physician, consulting physician, psychiatrist, or 
psychologist, pursuant to Section 4609 of the Probate Code, the individual has the ability to understand the nature and consequences of a health care 
decision, the ability to understand the significant benefits, risks, and alternatives, and the ability to make and communicate an informed decision to 
health care providers.
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Patient’s Mental Status

Check one of the following (required):

 □ I have determined that the individual has the capacity to make medical decisions and is not 
suffering from impaired judgment due to a mental disorder.

 □ I have referred the patient to the mental health specialist2 listed below for one or more 
consultations to determine that the individual has the capacity to make medical decisions and 
is not suffering from impaired judgment due to a mental disorder.

 □ If a referral was made to a mental health specialist, the mental health specialist has determined 
that the patient is not suffering from impaired judgment due to a mental disorder.

Mental Health Specialist’s Information, If Applicable:
                   
Name

                   
Telephone Number       Date

Consultant’s Information

                   
Physician Signature       Date

                   
Name (Please Print)

                   
Mailing Address       Telephone Number

                   
City, State, Zip Code

2 “Mental Health Specialist” means a psychiatrist or a licensed psychologist.
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End of Life Option Act Attending Physician 
Follow-Up Form
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The End of Life Option Act requires physicians who write a prescription for an aid-in-dying drug to 
complete this follow-up form within 30 calendar days of a patient’s death, whether from ingestion 
of the aid-in-dying drug obtained under the Act or from any other cause.

For the State Department of Public Health to accept this form, it must be signed by the 
attending physician, whether or not he or she was present at the patient’s time of death.

This form should be mailed or sent electronically to the State Department of Public Health. All 
information is kept strictly confidential.

Date:     

Patient Name:            

Attending Physician Name:            

Cause of Death

Did the patient die from ingesting the aid-in-dying drug, from their underlying illness, or from another 
cause, such as terminal sedation or ceasing to eat or drink?

 □ Aid-in-dying drug (lethal dose) — Please sign below and go to page 2.

Attending physician signature:          

 □ Underlying illness — There is no need to complete the rest of the form. Please sign below.

Attending physician signature:          

 □ Other — There is no need to complete the rest of the form. Please specify the circumstances 
surrounding the patient’s death and sign.

Please specify:            

Attending physician signature:           

(over)
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Part A and Part B should only be completed if the patient died from ingesting the lethal 
dose of the aid-in-dying drug.
Please read carefully the following to determine which situation applies. Check the box that indicates 
the scenario and complete the remainder of the form accordingly.

 □ The attending physician was present at the time of death.

The attending physician must complete this form in its entirety and sign Part A and Part B.

 □ The attending physician was not present at the time of death, but another licensed health care 
provider was present.

The licensed health care provider must complete and sign Part A of this form. The attending 
physician must complete and sign Part B of this form.

 □ Neither the attending physician nor another licensed health care provider was present at the 
time of death.

Part A may be left blank. The attending physician must complete and sign Part B of this 
form.

Part A. To be completed and signed by the attending physician or another licensed 
health care provider present at death

1. Was the attending physician at the patient’s bedside when the patient took the aid-in-dying 
drug?

 □ Yes

 □ No

If no: was another physician or trained health care provider present when the patient 
ingested the aid-in-dying drug?

 □ Yes, another physician

 □ Yes, a trained health care provider/volunteer

 □ No

 □ Unknown

2. Was the attending physician at the patient’s bedside at the time of death?

 □ Yes

 □ No

If no: was another physician or licensed health care provider present at the patient’s time of 
death?

 □ Yes, another physician or licensed health care provider

 □ No

 □ Unknown
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3. On what day did the patient consume the lethal dose of the aid-in-dying drug?

       □	Unknown
  (month/day/year)

4. On what day did the patient die after consuming the lethal dose of the aid-in-dying drug?

       □	Unknown
  (month/day/year)

5. Where did the patient ingest the lethal dose of the aid-in-dying drug?

 □ Private home

 □ Assisted-living residence

 □ Nursing home

 □ Acute care hospital in-patient

 □ In-patient hospice resident

 □ Other (specify)            

 □ Unknown

6. What was the time between the ingestion of the lethal dose of aid-in-dying drug and 
unconsciousness?

Minutes     and/or Hours     □  Unknown

7. What was the time between lethal medication ingestion and death?

Minutes     and/or Hours     □  Unknown

8. Were there any complications that occurred after the patient took the lethal dose of the aid-
in-dying drug?

 □ Yes — vomiting, emesis

 □ Yes — regained consciousness

 □ No complications

 □ Other — please describe:          

 □ Unknown

9. Was the Emergency Medical System activated for any reason after ingesting the lethal dose 
of the aid-in-dying drug?

 □ Yes — please describe:           

 □ No

 □ Unknown
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10. At the time of ingesting the lethal dose of the aid-in-dying drug, was the patient receiving 
hospice care?

 □ Yes

 □ No, refused care

 □ No, other (specify)           

Signature

                   
Signature of attending physician present at time of death 

                   
Name of licensed health care provider present at time of death if not attending physician

                   
Signature of licensed health care provider

Part B. To be completed and signed by the attending physician

1. On what date was the prescription written for the aid-in-dying drug?     

2. When the patient initially requested a prescription for the aid-in-dying drug, was the patient 
receiving hospice care?

 □ Yes

 □ No, refused care

 □ No, other (specify)           

3. What type of health care coverage did the patient have for their underlying illness? (Check all 
that apply)

 □ Medicare

 □ Medi-Cal

 □ Covered California

 □ V.A.

 □ Private insurance

 □ No insurance

 □ Had insurance, do not know type



Form 5-9 End of Life Option Act Attending Physician Follow-Up Form

 (04/18)      Page 5 of 5 © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

4. Possible concerns that may have contributed to the patient’s decision to request a 
prescription for aid-in-dying drug. Please check “Yes,” “No,” or “Don’t Know,” depending on 
whether or not you believe that concern contributed to their request. (Please check as many 
boxes as you think may apply.)

A concern about:

a. His or her terminal condition representing a steady loss of autonomy

 □ Yes

 □ No

 □ Don’t Know

b. The decreasing ability to participate in activities that made life enjoyable

 □ Yes

 □ No

 □ Don’t Know

c. The loss of control of bodily functions

 □ Yes

 □ No

 □ Don’t Know

d. Persistent and uncontrollable pain and suffering

 □ Yes

 □ No

 □ Don’t Know

e. A loss of dignity

 □ Yes

 □ No

 □ Don’t Know

f. Other concerns (specify):          

Signature

                   
Signature of attending physician 
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Assessing the Benefits and Burdens of the Treatment

1. Patients and legal representatives considering whether to withhold or withdraw life-sustaining 
treatment should assess the treatment’s expected benefits versus the burdens to the patient. 
The patient’s physician(s) should assist the decision maker in this assessment.

2. The unique facts of each case must be considered. Relevant considerations include:

a. How long the treatment is likely to extend life and whether it can improve the patient’s 
prognosis for recovery.

b. The nature of the patient’s additional life, specifically, the possibilities of a return to 
cognitive, sapient life and of a remission of symptoms enabling a return towards a 
normal, functioning integrated existence.

c. The degree of intrusiveness, risk, and discomfort associated with the treatment.

Who Must Be Consulted

1. The treating physician and consulting physicians (if any) shall be responsible for determining 
the patient’s prognoses and diagnoses and providing the patient or the patient’s legal 
representative with the requisite information to enable him/her to evaluate a treatment’s 
benefits and burdens.

a. Confirmation of a treating physician’s determinations is not required.

b. A physician may choose to secure a second opinion or to consult an ethics or review 
committee regarding the case whenever he/she determines that such a consultation may 
help clarify a patient’s medical condition or substantiate a decision.

2. The patient shall be the decision maker whenever possible.

a. A patient with capacity to make health care decisions may direct the withholding 
or withdrawal of life-sustaining treatment after he/she has been informed of his/her 
diagnoses, prognosis, the nature of the treatment, its expected benefits, its associated 
risks and complications, and any alternative treatments and their benefits and risks.

Even when a patient with capacity to make health care decision has directed the 
withholding or withdrawal of life-sustaining procedures, it is advisable to consult the 
patient’s immediate family. (The patient must consent to the disclosure of medical 
information to family and/or friends.) Life-sustaining treatment should not be withheld or 
withdrawn if a family member disagrees unless the patient clearly has capacity to make 
health care decisions and the patient has expressly given an informed refusal for the 
treatment.

b. If the patient is incapable of making the decision, the health care providers and legal 
representatives must act in accordance with the patient’s desires previously expressed, 
as discussed in paragraph 3.a. below. If a patient is incapable of making the decision 
because of his/her medical or mental condition, a legal representative should, where 
possible, be identified.



Appendix 5-A Guidelines for Policies Pertaining to Withholding and Withdrawing Life-Sustaining Treatment

Page 2 of 4      (03/11) © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

3. a. Patient’s Desires and Best Interests

The physician should determine, on the basis of his/her knowledge of the patient, in 
consultation with family and significant others, and any written documentation whether the 
patient has expressed a desire to have life supporting measures applied under all conditions 
or a desire to not have his/her life artificially prolonged.

(1) If it is determined that the patient has expressed a desire to have life-sustaining 
measures applied under all conditions, an order to withhold or withdraw life-sustaining 
treatment should not be issued unless authorized by a court. This policy should not be 
interpreted to require the provision of care that is determined to be futile, however. 

(2) If the patient’s desires are not known, the legal representative shall act in the patient’s 
best interests. In general, treatment should be provided unless the benefits to be gained 
are outweighed by the burdens to the patient from to the treatment. This determination 
depends upon factors unique to each case. Factors to be considered in determining 
what actions are in the patient’s best interests include:

(a) The relief of suffering;

(b) The preservation or restoration of functioning;

(c) The quality as well as the extent of life sustained;

(d) The degree of intrusiveness, risk and discomfort associated with the treatment;

(e) The impact of the decision on those people closest to the patient.

b. Parent, Guardian, Agent, Surrogate, Conservator

If the patient is a minor who lacks the legal authority to make health care decisions, his/
her parents or guardian must be consulted. If an adult patient has executed a power of 
attorney for health care that remains valid, the designated agent must be consulted. If an 
adult patient has designated a surrogate, the surrogate must be consulted. If the patient 
is an adult for whom a conservator has been appointed with authorization to make health 
care decisions for the patient, the conservator must be consulted. An order to withhold or 
withdraw life-sustaining treatment may not be issued if a person with specific legal authority 
to make health care decisions for the patient (i.e., the parents of a minor, guardian, agent, 
or conservator) disagrees, unless specific court authorization has been secured. In cases 
of disagreement by such person(s), hospital administration shall be consulted. This policy 
should not be interpreted to require the provision of care that is determined to be futile, 
however.

(1) Whenever the patient has a guardian or conservator, a copy of the certified letters of 
guardianship or conservatorship must be obtained and placed in the patient’s medical 
record.

(2) Whenever an agent has been designated, a copy of the advance directive (power of 
attorney for health care) should be obtained and placed in the patient’s medical record.

(3) A minor shall not be presumed to be incompetent to participate in the decision-making 
process solely because of his or her age.
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c. Patient’s Family and Significant Others

Whenever possible, the patient’s immediate family and, in appropriate cases, significant 
others shall be consulted, and their wishes should be given great weight in arriving at the 
decision. (The patient or the patient’s legal representative must consent to the disclosure of 
medical information to family and/or friends.)

d. Consultations in the Event of Disagreement

If the withholding or withdrawal of treatment is appropriate, but a family member or significant 
other disagrees, hospital administration shall be contacted, and it shall be determined 
whether court authorization for the issuance of such an order should be sought. (See 
paragraph 3.b above regarding disagreements by the parent of a minor, guardian, agent, or 
conservator.)

e. Review if There Is No Legal Representative Who Can Act on Behalf of a Patient Who 
Lacks Capacity to Make Health Care Decisions

If the patient lacks capacity to make health care decisions and no legal representative can 
be identified, the hospital will follow the “Health Care Decisions for Unrepresented Patients” 
policy.

4. Hospital administration shall be consulted before an order to withhold or withdraw treatment 
is issued whenever:

a. The patient’s condition has resulted from an injury which appears to be have been 
inflicted by a criminal act;

b. Refusal of treatment may cause serious harm to a minor;

c. The patient’s injury or condition was created or aggravated by a medical accident;

d. The patient is pregnant; 

e. The patient (male or female) is a parent with custody or responsibility for the care and 
support of young children;

f. A dispute exists regarding the desires or best intentions of an incompetent patient; or

g. No appropriate legal representative exists.

Procedure for Issuing an Order to Withdraw or to Withhold Life-Sustaining 
Treatment

1. All orders to withhold treatment that is usually automatically initiated (e.g., cardiopulmonary 
resuscitation in the event of cardiac or respiratory arrest) or withdraw life-sustaining treatment 
must be written and signed by the physician on the physician order sheet in the patient’s 
medical record. Oral telephone orders will not be accepted. In addition, the physician must 
orally inform the nursing staff that such an order has been given to assure that the order is 
known and understood at the time it is written.

The terms “do not resuscitate,” “DNR” and “no code” refer to the suspension of the 
otherwise automatic initiation of CPR. CPR will be initiated automatically if there is no written 
and signed do not resuscitate order on the order sheet.
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2. The orders or decision to withhold or withdraw life-sustaining treatment must be supported 
by complete documentation in the progress notes of all the circumstances surrounding the 
decision. Such documentation must include, but is not limited to:

a. A summary of the medical situation which specifically addresses the patient’s situation. 
This must include reference to the patient’s mental status, diagnoses, and prognosis at 
the time the order is written or the decision is made, and test results or an explanation if 
no tests were performed).

b. The outcome of any consultations with other physicians. Physicians who provide 
consultations must document their findings and recommendations.

c. A statement indicating the basis upon which a particular person(s) have been identified 
as appropriate legal representative(s) for the patient.

d. A statement summarizing the outcome of consultations with the patient, parent, guardian, 
agent, surrogate, conservator, family, registered domestic partner and/or significant 
others. If any such person not having specific legal authority to make decisions for the 
patient does not concur with the decision, the record should include a statement of the 
reason(s) why such person’s opinions are believed not to be sufficient reason to preclude 
the withholding or withdrawal of the treatment in question.

3. The patient’s physician is responsible for disconnecting medical devices (e.g., ventilators or 
IVs).

4. All decisions to withhold life-sustaining treatment must be reevaluated periodically, but in no 
case less often than every     days, as medically indicated. In addition, such 
decisions must be reviewed whenever a change in the patient’s condition warrants review. All 
reviews must be documented in the patient’s medical record.

5. Every necessary procedure should be performed to relieve the patient’s suffering and to 
maintain the patient’s comfort.

Dispute Resolution

In the event a dispute arises concerning the issuance of an order to withhold or withdraw treatment, 
the matter may be referred to the               
committee for review. Until resolution of the dispute is reached, life-sustaining treatment should be 
provided (and do not resuscitate orders, if any, suspended). 
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HIPAA PERMITS DISCLOSURE OF POLST TO OTHER HEALTH CARE PROVIDERS AS NECESSARY

EMSA #111 B
(Effective 4/1/2017)*

Physician Orders for Life-Sustaining Treatment (POLST)
First follow these orders, then contact 
Physician/NP/PA. A copy of the signed POLST
form is a legally valid physician order. Any section 
not completed implies full treatment for that section. 
POLST complements an Advance Directive and 
is not intended to replace that document.

Patient Last Name: Date Form Prepared:

Patient First Name: Patient Date of Birth:

Patient Middle Name: Medical Record #: (optional)

A
Check 
One

CARDIOPULMONARY RESUSCITATION (CPR): If patient has no pulse and is not breathing.
If patient is NOT in cardiopulmonary arrest, follow orders in Sections B and C.

 Attempt Resuscitation/CPR (Selecting CPR in Section A requires selecting Full Treatment in Section B)

 Do Not Attempt Resuscitation/DNR   (Allow Natural Death)

B
Check 
One

MEDICAL INTERVENTIONS: If patient is found with a pulse and/or is breathing.
 Full Treatment – primary goal of prolonging life by all medically effective means.  

In addition to treatment described in Selective Treatment and Comfort-Focused Treatment, use intubation, 
advanced airway interventions, mechanical ventilation, and cardioversion as indicated.

 Trial Period of Full Treatment.

 Selective Treatment – goal of treating medical conditions while avoiding burdensome measures.
In addition to treatment described in Comfort-Focused Treatment, use medical treatment, IV antibiotics, and 
IV fluids as indicated. Do not intubate. May use non-invasive positive airway pressure. Generally avoid 
intensive care.

 Request transfer to hospital only if comfort needs cannot be met in current location.

 Comfort-Focused Treatment – primary goal of maximizing comfort.
Relieve pain and suffering with medication by any route as needed; use oxygen, suctioning, and manual
treatment of airway obstruction. Do not use treatments listed in Full and Selective Treatment unless consistent 
with comfort goal. Request transfer to hospital only if comfort needs cannot be met in current location.

Additional Orders: ___________________________________________________________________________________________________________________________

_____________________________________________________________________________________________________________________________________________________

C
Check 
One

ARTIFICIALLY ADMINISTERED NUTRITION: Offer food by mouth if feasible and desired.
 Long-term artificial nutrition, including feeding tubes. Additional Orders: ________________________
 Trial period of artificial nutrition, including feeding tubes. __________________________________________
 No artificial means of nutrition, including feeding tubes. __________________________________________

D INFORMATION AND SIGNATURES:
Discussed with:  Patient  (Patient Has Capacity)  Legally Recognized Decisionmaker

 Advance Directive dated _______, available and reviewed
 Advance Directive not available                   
 No Advance Directive

Health Care Agent if named in Advance Directive:
Name: ________________________________________
Phone: _______________________________________

Signature of Physician / Nurse Practitioner / Physician Assistant (Physician/NP/PA)
My signature below indicates to the best of my knowledge that these orders are consistent with the patient’s medical condition and preferences.
Print Physician/NP/PA Name: Physician/NP/PA Phone #: Physician/PA License #, NP Cert. #:

Physician/NP/PA Signature: (required) Date:

Signature of Patient or Legally Recognized Decisionmaker
I am aware that this form is voluntary. By signing this form, the legally recognized decisionmaker acknowledges that this request regarding 
resuscitative measures is consistent with the known desires of, and with the best interest of, the individual who is the subject of the form.
Print Name:                                                              Relationship: (write self if patient)

Signature: (required) Date: Your POLST may be added to a 
secure electronic registry to be 

accessible by health providers, as 
permitted by HIPAA.

Mailing Address (street/city/state/zip): Phone Number:

SEND FORM WITH PATIENT WHENEVER TRANSFERRED OR DISCHARGED
*Form versions with effective dates of 1/1/2009, 4/1/2011,10/1/2014 or 01/01/2016 are also valid
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HIPAA PERMITS DISCLOSURE OF POLST TO OTHER HEALTH CARE PROVIDERS AS NECESSARY
Patient Information
Name (last, first, middle): Date of Birth: Gender:    

          M      F
NP/PA’s Supervising Physician Preparer Name (if other than signing Physician/NP/PA)
Name: Name/Title: Phone #:

Additional Contact                    None
Name: Relationship to Patient: Phone #:

Directions for Health Care Provider
Completing POLST
• Completing a POLST form is voluntary.  California law requires that a POLST form be followed by healthcare providers, 

and provides immunity to those who comply in good faith.  In the hospital setting, a patient will be assessed by a physician, 
or a nurse practitioner (NP) or a physician assistant (PA) acting under the supervision of the physician, who will issue 
appropriate orders that are consistent with the patient’s preferences.

• POLST does not replace the Advance Directive.  When available, review the Advance Directive and POLST form to 
ensure consistency, and update forms appropriately to resolve any conflicts.

• POLST must be completed by a health care provider based on patient preferences and medical indications.
• A legally recognized decisionmaker may include a court-appointed conservator or guardian, agent designated in an Advance 

Directive, orally designated surrogate, spouse, registered domestic partner, parent of a minor, closest available relative, or 
person whom the patient’s physician/NP/PA believes best knows what is in the patient’s best interest and will make decisions 
in accordance with the patient’s expressed wishes and values to the extent known.

• A legally recognized decisionmaker may execute the POLST form only if the patient lacks capacity or has designated that the 
decisionmaker’s authority is effective immediately.

• To be valid a POLST form must be signed by (1) a physician, or by a nurse practitioner or a physician assistant acting under 
the supervision of a physician and within the scope of practice authorized by law and (2) the patient or decisionmaker. Verbal 
orders are acceptable with follow-up signature by physician/NP/PA in accordance with facility/community policy.

• If a translated form is used with patient or decisionmaker, attach it to the signed English POLST form.
• Use of original form is strongly encouraged. Photocopies and FAXes of signed POLST forms are legal and valid.  A copy 

should be retained in patient’s medical record, on Ultra Pink paper when possible.
Using POLST
• Any incomplete section of POLST implies full treatment for that section.
Section A:
• If found pulseless and not breathing, no defibrillator (including automated external defibrillators) or chest compressions 

should be used on a patient who has chosen “Do Not Attempt Resuscitation.”
Section B:
• When comfort cannot be achieved in the current setting, the patient, including someone with “Comfort-Focused Treatment,” 

should be transferred to a setting able to provide comfort (e.g., treatment of a hip fracture).
• Non-invasive positive airway pressure includes continuous positive airway pressure (CPAP), bi-level positive airway pressure 

(BiPAP), and bag valve mask (BVM) assisted respirations.
• IV antibiotics and hydration generally are not “Comfort-Focused Treatment.”
• Treatment of dehydration prolongs life. If a patient desires IV fluids, indicate “Selective Treatment” or “Full Treatment.”
• Depending on local EMS protocol, “Additional Orders” written in Section B may not be implemented by EMS personnel.
Reviewing POLST
It is recommended that POLST be reviewed periodically. Review is recommended when:
• The patient is transferred from one care setting or care level to another, or
• There is a substantial change in the patient’s health status, or
• The patient’s treatment preferences change.
Modifying and Voiding POLST
• A patient with capacity can, at any time, request alternative treatment or revoke a POLST by any means that indicates intent 

to revoke. It is recommended that revocation be documented by drawing a line through Sections A through D, writing “VOID” 
in large letters, and signing and dating this line.

• A legally recognized decisionmaker may request to modify the orders, in collaboration with the physician/NP/PA, based on 
the known desires of the patient or, if unknown, the patient’s best interests.

This form is approved by the California Emergency Medical Services Authority in cooperation with the statewide POLST Task Force.
For more information or a copy of the form, visit www.caPOLST.org.

SEND FORM WITH PATIENT WHENEVER TRANSFERRED OR DISCHARGED
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The undersigned, a duly authorized peace officer of (name of law enforcement agency)   
            , hereby requests that a 
blood sample be obtained from (name of person being tested)          .

I certify that I have reasonable cause to believe that the patient was unlawfully driving under the 
influence and I have reasonable cause to believe that the sample obtained will provide evidence 
that the person being tested was driving a motor vehicle in violation of Vehicle Code Section 23140, 
23152 or 23153.

Date:      Time:               AM / PM

Signature:                 
   (peace officer)

Print name:                
     (peace officer)

Badge or ID number:               

Consent to Blood Test

I hereby consent to the withdrawal of a blood sample from my body. I certify that I am not a person 
who is afflicted with hemophilia or a person who is afflicted with a heart condition and using an 
anticoagulant.

Date:      Time:               AM / PM

Signature:                 
   (person being tested) 

Print name:                
     (person being tested) 

Signature:                 
   (witness)

Print name:                
     (witness)

Statement of Person Withdrawing the Blood

Upon the request of the peace officer named above, I have withdrawn a blood sample from the 
above-named person. 

Date:      Time:               AM / PM

Signature:                 
   (person withdrawing blood)

Print name:                
     (person withdrawing blood)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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This is to certify that (name of person arrested)               
(“arrestee”) has been lawfully arrested on:

Date:      Time:               AM / PM

The undersigned, a duly authorized peace officer of (name of law enforcement agency)   
            , hereby requests a medical 
evaluation of arrestee to determine whether it is medically safe to detain and/or incarcerate said 
arrestee.

 
Date:      Time:               AM / PM

Signature:                 
   (peace officer)

Print name:                
     (peace officer)  

Signature:                 
   (witness)

Print name:                
     (witness)

Statement of Physician

Upon the request of the peace officer named above, I have evaluated (name of arrestee)   
        and I have provided the peace officer named 
above a copy of my written evaluation of the arrestee.

 □ I have determined that it is □  is not □  (check one)  medically safe to detain and incarcerate 
the arrestee.

 □ Based upon a visual examination of the arrestee, it appears that it is □ is not □ (check one) 
medically safe to detain and incarcerate the arrestee. However, additional tests should be 
performed in order to determine whether or not it is medically safe to detain and incarcerate 
arrestee. I could not perform such tests because of the objections of the arrestee.

Comments:                

                  

                  

Date:      Time:               AM / PM

Signature:                 
   (physician)

Print name:                
     (physician) 
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The undersigned, a duly authorized peace officer of (name of law enforcement agency)    
       , attests as follows:

That (name of person detained)                
(“subject”) has been lawfully arrested or is otherwise being lawfully detained; and

That there is insufficient time to wait for the issuance of a search warrant before performing the 
requested examination or procedure(s) because of the following exigent circumstances (check and 
complete, as applicable):

 □ A failure to perform the requested examination or procedure(s) at this time will result in the 
destruction of evidence probative of the criminal activity for which the subject is being detained, 
or

 □ Other exigent circumstances exist as follows:        

                  

I hereby request (check the appropriate category and complete the portion of the form indicated):

 □ Performance of a nonintrusive physical examination of the subject. (Complete Part 1 below.)

 □ Performance of intrusive medical tests or procedure(s). (Complete Part 2 below.)

Part 1 — Nonintrusive Physical Examination

I attest that there is probable cause to believe that evidence probative of the criminal activity for 
which the subject is being detained will be found. I hereby request that a nonintrusive physical 
examination of the subject be performed.

 
Date:      Time:               AM / PM

Signature:                 
   (peace officer)

Print name:                
     (peace officer)

Badge or ID number:               
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Part 2 — Intrusive Medical Procedure(s)

I attest that there is a clear indication that evidence probative of the criminal activity for which the 
subject is being detained will be found upon the performance of the following intrusive medical 
test(s) or procedure(s): 

                  

                  

                  

 
Date:      Time:               AM / PM

Signature:                 
   (peace officer)

Print name:                
     (peace officer)

Badge or ID number:               

Statement Of Physician / Hospital Personnel

Upon written request of the peace officer named above, I have performed (describe exam or 
procedure(s) performed)               

                  on the 
above-name subject on (date)      at (time)        AM / PM, after 
having advised the subject of the nature of the procedure(s), the risks and complications associated 
with the procedure(s), and the alternatives to the procedure(s) and their risks and benefits.

 
Date:      Time:               AM / PM

Signature:                 
   (physician)

Print name:                
     (physician) 
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Title 17, California Code of Regulations, Sections 1219 and 1219.1

Section 1219: General
Samples taken for forensic alcohol analysis shall be collected and handled in a manner in which the 
identity and integrity of the samples shall be maintained through collection to analysis and reporting.

Section 1219.1: Blood Collection and Retention
(a) Blood samples shall be collected by venipuncture from living individuals as soon as feasible 

after an alleged offense and processed in compliance with Vehicle Code Section 23158. 

(b) Alcohol or other volatile organic disinfectant shall not be used to clean the skin where a 
specimen is to be collected. Examples of suitable aqueous disinfectants include: aqueous 
povidine-iodine (Betadine) or aqueous benzalkonium chloride (zephiran chloride).

(c) Blood samples from living individuals shall be collected using sterile, dry hypodermic 
needles and syringes, or using clean, dry vacuum type containers with sterile needles. 
Reusable equipment, if used, shall not be cleaned or kept in alcohol or other volatile organic 
solvents. 

(d) The blood sample shall be deposited into a clean, dry container which is closed with an inert 
stopper.

(1) Alcohol or other volatile organic solvent shall not be used to clean the container.

(2) The blood shall be mixed with an anticoagulant and a preservative.

(e) When blood samples for forensic alcohol analysis are collected post-mortem, all practical 
precautions to ensure an uncontaminated sample shall be employed, such as:

(1) Samples shall be obtained prior to the start of any embalming procedure. Blood 
samples shall not be collected from the circulatory system effluent during arterial 
injection of embalming fluid. 

(2) Care shall be taken to avoid contamination by alcohol from the gastrointestinal tract 
directly or by diffusion. The sample shall be taken from a major vein or the heart.

(3) Postmortem blood samples shall be mixed with an anticoagulant and preservative.

(f) In order to allow for analysis by the defendant, the remaining portion of the sample shall be 
retained for one year after the date of collection.

(1) In coroner/medical examiner cases, samples shall be retained for at least 90 days after 
date of collection.

(2) Whenever a sample is requested by the defendant for analysis and sufficient sample 
remains, the forensic laboratory, law enforcement agency, or coroner/medical examiner’s 
office in possession of the original sample shall continue such possession, but shall 
provide the defendant with a portion of the remaining sample in a clean container 
together with a copy or transcript of the identifying information carried on the original 
sample container.
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You have been asked to participate as a subject in an experimental procedure. Before you decide 
whether you want to participate in the experimental procedure, you have a right to:

1. Be informed of the nature and purpose of the experiment;

2. Be given an explanation of the procedures to be followed in the medical experiment, and any 
drug or device to be utilized;

3. Be given a description of any discomforts and risks reasonably to be expected from your 
participation in the experiment;

4. Be given an explanation of any benefits reasonably to be expected from your participation in 
the experiment;

5. Be given a disclosure of any appropriate alternative procedures, drugs or devices that might 
be advantageous to you, and their relative risks and benefits;

6. Be informed of the avenues of medical treatment, if any, available to you after the 
experimental procedure if complications arise;

7. Be given an opportunity to ask any questions concerning the medical experiment or the 
procedures involved;

8. Be instructed that consent to participate in the experimental procedure may be withdrawn 
at any time and that you may discontinue participation in the medical experiment without 
prejudice;

9. Be given a copy of this form and the signed and dated written consent form; and

10. Be given the opportunity to decide to consent or not to consent to the medical experiment 
without the intervention of any element of force, fraud, deceit, duress, coercion, or undue 
influence on your decision.

I have carefully read the information contained above and I understand fully my rights as a potential 
subject in a medical experiment involving people as subjects.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative) 

A COPY OF THIS FORM MUST BE GIVEN TO THE PATIENT.
THE ORIGINAL MUST BE PLACED IN THE MEDICAL RECORD.

 
NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)
Reference: Health and Safety Code Section 24172

http://www.calhospital.org/taglines
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Patient’s Name:               

Consent to Medical and Surgical Procedures

I consent to the procedures that may be performed during this hospitalization or while I am an 
outpatient. These may include, but are not limited to, emergency treatment or services, laboratory 
procedures, X-ray examinations, medical or surgical treatment or procedures, telehealth services, 
anesthesia, or hospital services provided to me under the general and special instructions of my 
physician or surgeon. I understand that the practice of medicine and surgery is not an exact science 
and that diagnosis and treatment may involve risks of injury or even death. I acknowledge that no 
guarantees have been made to me regarding the result of examination or treatment in this hospital.

Nursing Care

This hospital provides only general nursing care and care ordered by the physician(s). If I want a 
private duty nurse, I agree to make such arrangements. The hospital is not responsible for failure 
to provide a private duty nurse and is hereby released from any and all liability arising from the fact 
that the hospital does not provide this additional care.

Legal Relationship Between Hospital and Physicians

All physicians and surgeons providing services to me, including the radiologist, pathologist, 
emergency physician, anesthesiologist and others, are not employees, representatives or agents of 
the hospital. They have been granted the privilege of using the hospital for the care and treatment 
of their patients, but they are not employees, representatives or agents of the hospital. They are 
independent practitioners.

Patient initials:                               

I understand that I am under the care and supervision of my attending physician. The hospital 
and its nursing staff are responsible for carrying out my physician’s instructions. My physician or 
surgeon is responsible for obtaining my informed consent, when required, to medical or surgical 
treatment, special diagnostic or therapeutic procedures, or hospital services provided to me under 
my physician’s general and special instructions.

Maternity Patients

If I deliver an infant(s) while a patient of this hospital, I agree that these same Conditions of 
Admission apply to the infant(s).
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Personal Belongings

As a patient, I am encouraged to leave personal items at home. The hospital maintains a fireproof 
safe for the safekeeping of money and valuables. The hospital is not liable for the loss or damage 
to any money, jewelry, documents, eyeglasses, dentures, hearing aids, cell phones, laptops, other 
personal electronic devices, or other articles that are not placed in the safe. Hospital liability for loss 
of any personal property deposited with the hospital for safekeeping is limited by law to five hundred 
dollars ($500) unless I receive a written receipt for a greater amount from the hospital.

Financial Agreement

I agree to promptly pay all hospital bills in accordance with the charges listed in the hospital’s 
charge description master and, if applicable, the hospital’s charity care and discount payment 
policies and state and federal law. I understand that I may review the hospital’s charge description 
master before (or after) I receive services from the hospital. I understand that all physicians and 
surgeons, including the radiologist, pathologist, emergency physician, anesthesiologist, and others, 
will bill separately for their services. If any account is referred to an attorney or collection agency 
for collection, I will pay actual attorneys’ fees and collection expenses. All delinquent accounts shall 
bear interest at the legal rate, unless prohibited by law.

Patient initials:                                

Assignment of All Rights and Benefits

I irrevocably assign and transfer to the hospital all rights, benefits, and any other interests in 
connection with any insurance plan, health benefit plan, or other source of payment for my care. 
This assignment shall include assigning and authorizing direct payment to the hospital of all 
insurance and health plan benefits payable for this hospitalization or for these outpatient services. I 
agree that the insurer or plan’s payment to the hospital pursuant to this authorization shall discharge 
its obligations to the extent of such payment. I understand that I am financially responsible for 
charges not paid according to this assignment, to the extent permitted by state and federal law. 
I agree to cooperate with, and take all steps reasonably requested by, this hospital to perfect, 
confirm, or validate this assignment.
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Health Plan Contracts

This hospital maintains a list of health plans with which it contracts. A list of such plans is available 
upon request from the financial office. All physicians and surgeons, including the radiologist, 
pathologist, emergency physician, anesthesiologist, and others, will bill separately for their services. 
It is my responsibility to determine if the hospital or the physicians providing services to me contract 
with my health plan.

I certify that I have read the foregoing and received a copy thereof. I am the patient, the patient’s 
legal representative, or am otherwise authorized by the patient to sign the above and accept its 
terms on his/her behalf.

 
Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative)

Signature:                 
   (witness)

Print name:                
     (witness)
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Financial Responsibility Agreement by Person Other Than the Patient or the 
Patient’s Legal Representative

I agree to accept financial responsibility for services rendered to the patient and to accept the terms 
of the Financial Agreement, Assignment of Insurance Benefits, and Health Plan Contracts provisions 
above.

 
Date:      Time:               AM / PM

Signature:                 
   (financially responsible party)

Print name:                
     (financially responsible party)

Address:                  

                     

Phone number:               

Signature:                 
   (witness)

Print name:                
     (witness)

A COPY OF THIS DOCUMENT SHOULD BE GIVEN TO THE
PATIENT AND ANY OTHER PERSON WHO SIGNS THIS DOCUMENT.

NOTE: This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)  

http://www.calhospital.org/taglines
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Notice of Lien
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To: (name of liable party)               

Person, firm, or corporation alleged to be liable:              

The undersigned hospital furnished emergency or ongoing services to (patient name)   
            and therefore claims a lien 
on any amounts which are to be paid by you, or on your behalf, by judgment, settlement, or 
compromise to (patient name)                or 
his or her parent, guardian, or legal representative in discharge of any liability, or asserted liability, 
which you might have to said person, or such parent, guardian, or legal representative, by reason of 
the accident or occurrence on or about (date)              .

This lien is claimed pursuant to California Civil Code Sections 3045.1 to 3045.6 inclusive.

The information required to be furnished you by the foregoing sections of the Civil Code is as 
follows:

Name and address of the person injured:               

                  

Name and address of hospital:               

                  

Amount claimed as reasonable and necessary charges for emergency and ongoing medical and 
hospital services: $    

Name of each person, firm or corporation known to the hospital and alleged to be liable to the 
injured person, or estate thereof, for the injuries and illness sustained:        

                  

Pursuant to Civil Code Section 3045.3, any person, firm or corporation alleged to be liable to 
the injured person, must, upon request of the hospital, disclose to the hospital the name of the 
insurance carrier which has insured it against the liability. If you have not yet disclosed the following 
information concerning your liability carrier, you are hereby requested to do so: name of insurance 
carrier; address; telephone number; policy number; name of policyholder; and claim number.

 
Pursuant to Civil Code Section 3045.3, this notice of lien is mailed by registered mail, return receipt 
requested, postage prepaid.

Date:      Time:               AM / PM

Signature:                 
   (hospital representative)

Print name and title:               
           (hospital representative)

Hospital name:                

NOTE: The hospital may wish to include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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Assignment of Proceeds of Claim
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In consideration of the (hospital name)               furnishing 
services to the undersigned or (patient name)                            , I 
hereby assign to the above-named hospital such sum of money sufficient in amount to cover the 
entire amount of charges for such services which I, or the above-named patient, may receive, either 
as a result of court action or by reason of settlement of any action instituted by me, or the above-
named patient, or on my or the above-named patient’s behalf, arising out of the injuries which 
caused my hospitalization or that of my child, ward, or conservatee, in said hospital.

I hereby authorize and instruct my attorney to pay directly to the hospital out of any proceeds 
received as a settlement or by reason of a judgment the entire amount of the hospital bill incurred 
by me in connection with the care and treatment of me or the above-named patient for injuries 
received.

I fully understand that I am directly and fully responsible to said hospital for all bills submitted 
by it for services rendered to me or the above-named patient, and that this agreement is made 
solely for said hospital’s additional protection and in consideration of its awaiting payment. I further 
understand that such payment is not contingent on any settlement or judgment by which I or the 
above-named patient may eventually recover said sum.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative)

The undersigned, being attorney of record for the above-named patient, or his/her legal 
representative, does hereby agree to observe all of the terms of the above, and agrees to withhold 
such sum from any settlement or judgment, and to pay over such funds as may be necessary to 
discharge the obligation to the hospital.

I further agree that in the event that my client, the above-named patient or his/her legal 
representative, secures other counsel in connection with any action instituted by him/her or the 
above-named patient on account of the injuries for which he/she or the above-named patient 
receives hospital services, I shall inform such other counsel of this agreement, and solicit his/her 
assent thereto.

Date:      Time:               AM / PM

Signature:                 
   (attorney)

Print name:                
     (attorney)

NOTE: This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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Mutual Arbitration Agreement
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Patient’s Name:               

This Mutual Arbitration Agreement constitutes an integral part of a contract for medical services, 
represented by the Conditions of Admission to which this Mutual Arbitration Agreement (“the 
Contract”) is attached, by and between the Hospital and physicians who have or may agree to be 
bound hereunder, and the Patient:

1. It is understood that any dispute as to medical malpractice, that is, as to whether any 
medical services rendered under this Contract were unnecessary or unauthorized or were 
improperly, negligently or incompetently rendered, will be determined by submission to 
arbitration as provided by California law, and not by a lawsuit or resort to court process 
except as California law provides for judicial review of arbitration proceedings. Both parties 
to this Contract, by entering into it, are giving up their constitutional right to have any 
such dispute decided in a court of law before a jury, and instead are accepting the use of 
arbitration.1

2. Such arbitration shall be in accordance with the current Medical Arbitration Rules of the 
California Medical Association and California Hospital Association (copies available at 
hospital admission office). This Mutual Arbitration Agreement shall apply to any legal claim 
or civil action in connection with this hospitalization or outpatient service, against the hospital 
or its employees and any doctor of medicine who has agreed, at the time of your admission, 
as evidenced by a written agreement in the physician’s medical staff file, to be bound by this 
provision.

3. The execution of this Mutual Arbitration Agreement shall not be a precondition of the 
furnishing of service by the Hospital, and this Mutual Arbitration Agreement may be 
rescinded by written notice from the Patient or Patient’s representative to the Hospital within 
30 days of signature.

4. This Mutual Arbitration Agreement shall bind the parties hereto, including newborns, and the 
heirs, representatives, executors, administrators, successors, and assigns of such parties 
and newborns.

Notice: By signing this contract you are agreeing to have any issue of medical 
malpractice decided by neutral arbitration and you are giving up your right to a jury or 
court trial. See Article 1 of this contract.2

(over)

1 Additional language must be inserted if intended to cover other disputes, such as payment disputes.

2 This paragraph must appear in at least 12-point bold red type immediately before the signature line [Code of Civil Procedure Section 1295(b), 
Health and Safety Code Section 123222.1].
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Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative)

Hospital:                 

Signature:                 
   (hospital’s duly authorized representative) 

A COPY OF THIS DOCUMENT SHOULD BE GIVEN TO THE PATIENT.

NOTE: This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines


F O R M  8 - 5

Sample Arbitration Clause
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The following language may be incorporated into the hospital’s “Conditions of Admission” form as 
its first clause:

Article 1 • Arbitration
It is understood that any dispute as to medical malpractice, that is, as to whether any medical 
services rendered under this contract were unnecessary or unauthorized or were improperly, 
negligently or incompetently rendered, will be determined by submission to arbitration as provided 
by California law, and not by a lawsuit or resort to court process except as California law provides 
for judicial review of arbitration proceedings. Both parties to this contract, by entering into it, are 
giving up their constitutional right to have any such dispute decided in a court of law before a jury, 
and instead are accepting the use of arbitration.1

Such arbitration shall be in accordance with the current Medical Arbitration Rules of the California 
Medical Association and the California Hospital Association (copies available at hospital admission 
office). This arbitration agreement shall apply to any legal claim or civil action in connection with 
this hospitalization or outpatient service, against the hospital or its employees and any doctor of 
medicine who has agreed, at the time of your admission, as evidenced by a written agreement in 
the physician’s medical staff file, to be bound by this provision, unless patient or undersigned initials 
below or unless rescinded by written notice within 30 days of signature. An agreement to arbitrate 
shall not be a precondition to the furnishing of services under this agreement.

If a patient or undersigned does not agree to arbitration then he/she will initial here:    

This Hospital Admission Agreement shall bind the parties hereto, including newborns, and the heirs, 
representatives, executors, administrators, successors, and assigns of such parties and newborns.

Notice: Unless you initial in the space provided following Article 1 or give notification as 
provided therein, by signing this contract you are agreeing to have any issue of medical 
malpractice decided by neutral arbitration and you are giving up your right to a jury or 
court trial. See Article 1 of this contract.2

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative)

Hospital name:                       

Signature:                 
   (hospital’s duly authorized representative) 

Print name:                
     (hospital’s duly authorized representative)

1 Additional language must be inserted if intended to cover other disputes, such as payment disputes.

2 This paragraph must appear in at least 12 point bold red type immediately before the signature line [Code of Civil Procedure Section 1295(b), 
Health and Safety Code Section 123222.1].
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F O R M  9 - 1

Patient Refusal of Transfer

I acknowledge that I have been offered a transfer to another medical facility for medical treatment 
and that I refuse this transfer. I have been informed of the risks and consequences potentially 
involved in this refusal, the possible benefits of transfer to another medical facility, and any 
alternatives to my decision to refuse the transfer.

I refuse this transfer because               

                  

                  

I hereby release the attending physician, any other physicians involved in my care, the hospital, and 
its agents and employees, from all responsibility for any ill effects which may result from my refusal 
of further medical examination and treatment.

I understand that the physicians involved in my care are not employees or agents of the hospital. 
They are independent medical practitioners.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative) 

COPY MUST BE GIVEN TO PATIENT.

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Reference:  42 U.S.C. Section 1395dd(b)(2)

http://www.calhospital.org/taglines
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Transfer Summary 
(Transfer from Acute Hospital to SNF)
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Patient Information

Patient name:               

Birth date:        Age:        Sex: □ F 	□ M

Marital Status:     □ S	□ M	□ W	□ D	□ SEP    Religion:          

Address:                 
         (street)                  (city)

Phone:                    
        (home)              (work)

Allergies:                 

Current medications (include date and time of last dose):           

                  

Pain management therapies:               

Hospital No.:    

Admit Date:             Discharge Date:       

Transported by:               

Physician in charge at time of transfer or discharge:             

Phone:          

Will this physician continue to care for patient?  □ Y 	□ N

If no, physician for continued care:               

Transferred to or referred to:               

       Address:               

          Phone:                

Transferred from:               

Nursing Unit:            Phone No.:         

Discharge Coordinator:                 

Name of nearest relative or friend:               

Relationship:                

Address:                 

Phone:                    
        (home)              (work)

Notified of transfer: □ Y 	□ N
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Physician’s Report

Primary diagnosis (onset):               

                  

Secondary diagnosis (onset):               

                  

Hospital course (include surgical procedures/dates):             

                  

Reason for transfer:                   

Rehab potential: □ Good 	□ Fair	□ Poor 	□ N/A

Patient knows diagnosis and prognosis: □ Yes 	□ No			 	 	Advance Directive: □ Yes 	□ No

Physician Orders for Continued Care/Treatment Plan (include medications, treatments, diet, 
activities and rehabilitation services to be taught): May Use Physician’s Order Form. 
                  

                  

                  

□	PT 	□ OT 	□ ST     Home Health F/U: □ Yes 	□ No  Agency:      

Physician Signature (required):               

Date:      Time:               AM / PM

Patient Assessment

Nursing to Complete

In
de

p.

A
ss

is
t

U
na

bl
e

U
su

al

O
cc

as
.

R
ar

el
y

Bathes Able to Communicate
Dresses Motivated to Self-Care
Eats Follows Directions
Personal Hygiene Bowel Control – Date of last BM       /   /      
Transfers Bladder Control – Date cath. inserted   /  /   
Ambulates  □ Restraints 	□ Fall Risk	□ Wanders

□ Cane 	□ Crutch	□ Walker 	□ Alert 	□ Confused	□ Forgetful

Pressure Areas: □ Yes 	□ No Describe:               

Decubitus Ulcers: □ Yes 	□ No Describe:               

Skin Care Form Attached:  □ Yes 	□ No

Language spoken/understood, if other than English:             

Diet:          Time of previous meal:      AM / PM
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Other Information

Other Pertinent Information from Hospital Nurse (Observations, Instructions Given, Continuing 
Teaching Needs, Unique Approaches Used, Goals):             

                  

Name:                 

Signature:                 
     (title)

Date:      Time:               AM / PM

Phone:                   

Other Pertinent Information from Therapists, Dieticians, Social Services, etc.:      

                  

                  

Name:                 

Signature:                 
   (title)

Date:      Time:               AM / PM

Phone:                 

 

Personal Belongings Transferred (dentures, hearing aid, glasses, money, prosthesis, jewelry, 
electronic devices, other valuables):               

                  

Sent with Patient:

□	X-rays 		□ H&P/Consults 		□ Physician Orders Attached     □ Other      
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Consent to Transfer for Medical Treatment
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Patient’s Name:               

My attending physician is Dr. (physician name)              . 

My physician has recommended that I should be transferred to (name of receiving facility)  
                  where the 
following procedure(s) will be performed (name of procedure)           
      by or under the supervision of Dr. (name of receiving 
physician)                 . I have 
separately given my consent for the performance of this procedure(s).

Upon my consent, arrangements will be made to transfer me from this hospital to the facility named 
above. Before I give consent, I have the right to be informed of any risks or complications which 
may result from the transfer.

My physician has recommended the following method of transportation (specify method of 
transportation)                and, 
except in those cases in which an employee of the hospital accompanies me during the transfer, the 
hospital does not assume any responsibility for my care during the transfer or during my absence 
from the hospital.

Temporary Absence Release for Transfer to Another Facility

Having given my permission to the attending physician(s) and obtained his/her permission to be 
absent from the hospital for the performance of a medical procedure(s) at (name of receiving 
facility)                  
from (time)      , (date)          to 
(approximately) (time)      , (date)       , I assume 
all responsibility for myself during the temporary absence. I hereby release (name of transferring 
hospital)                                         , 
its employees and all attending physician(s) from all responsibility during my absence and for my 
condition as a result.

(over)
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My signature below constitutes my acknowledgment (1) that I have read and agree to the foregoing; 
(2) that the plans for my transfer and the procedure(s) to be performed following the transfer have 
been adequately explained to me by my physician; (3) that I have received all of the information I 
desire concerning such plans and procedure(s); and (4) that I consent to the transfer to the facility 
named above for the performance of the medical procedure.

The physicians involved in your care are not employees or agents of the hospital. They are 
independent medical practitioners.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative) 

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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F O R M  9 - 4

Physician Certification

I, (physician name)         , the undersigned physician, 
have examined and evaluated (patient name)               .

Check box A or B as Applicable 

 □ A. Patient’s Condition is Not Stabilized

Based on my examination, the information available to me at this time, and my assessment 
of the reasonable risks and benefits to the patient, I have concluded for the reasons that 
follow that, as of the time of transfer, the benefits reasonably expected from the provision of 
continued medical and/or psychiatric treatment at another facility outweigh the increased 
risks, if any, to the patient and, if pregnant, to the patient’s unborn child, from effecting the 
transfer. 

 □ B. Patient’s Condition is Stabilized

I believe, within reasonable medical probability, that the transfer will not result in a material 
deterioration in, or jeopardy to, the medical or psychiatric condition or expected chances for 
recovery of the patient or, if pregnant, of the patient’s unborn child.

Reasons for transfer, including summary of risks and benefits:          

                  

                  

Updated status of patient’s condition:               

                  

                  

Date:      Time:               AM / PM

Signature:                 
   (physician)

Print name:                 
    (physician)

(over)
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NOTE: If the physician is not physically present in the emergency department (or in labor and 
delivery, if applicable) at the time the patient is transferred, a qualified medical person (QMP) may 
sign the certification after a physician, in consultation with the qualified medical person, has made 
the necessary determination. The physician must countersign the certification later.  

Date:      Time:               AM / PM

Signature:                 
   (qualified medical professional)

Print name:                 
      (qualified medical professional)

Date:      Time:               AM / PM

Counter signature if above signed by a QMP:                
                (physician)

Print name:                 
     (physician)

COPY MUST BE SENT WITH PATIENT.

Reference:  42 U.S.C. Section 1395dd(c)(1)(A)(ii) 
     Health and Safety Code Section 1317.2(b)
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Physician Authorization for Transfer

  (02/94)      Page 1 of 2 © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

Patient Name:               

Section 1

Check One of the Following
□  A. The patient’s emergency medical condition has been stabilized such that within reasonable                                                                                                                             

medical probability, no material deterioration in the condition or expected chances for 
recovery of the patient are likely to result from or occur during transfer. (With regard to a 
woman in labor, the patient has already delivered, including the placenta.)

□  B. The patient’s emergency medical condition has not been stabilized.

Section 2

Complete only if Section 1(B) above has been checked. If 1(B) has not been checked, proceed to 
Section 3.

Check One of the Following
□  A. The patient requests transfer. (Complete “Patient Request for Transfer or Discharge,” 

CHA Form 9-8.)

□  B. A legally responsible person acting on the patient’s behalf requests transfer. 
(Complete “Patient Request for Transfer or Discharge,” CHA Form 9-8.)

Name of person requesting transfer:         

Relationship to patient:           

□  C. Based on the reasonable risks and benefits to the patient, and based upon the 
information available at the time of the patient’s examination, the medical benefits reasonably 
expected from the provision of appropriate medical treatment at another medical facility 
outweigh the increased risks, if any, to the patient and, if pregnant, to the patient’s unborn 
child from effecting the transfer. (Complete “Physician Certification,” CHA Form 9-4.)

Section 3

Check Below as Appropriate

NOTE: The patient may not be transferred unless each of the following requirements is met:

□  A. The receiving facility has available space and qualified personnel for the treatment of the 
patient.

  Name of facility:               
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□  B. The receiving facility has agreed to accept transfer and to provide appropriate medical 
treatment.

  Name of person accepting transfer:               

  Position:               

□  C. The receiving facility will be provided with appropriate medical records related to the 
emergency condition of the patient.

□  D. The patient will be transferred by qualified personnel and transportation equipment, as 
required, including the use of necessary and medically appropriate life support measures 
(see Section 6 below).

Section 4

Transfer is Refused, Check (A) or (B) Below
□  A. The patient was offered transfer, but refused. (Complete “Patient Refusal of Transfer,” CHA 

Form 9-1.)

□  B. Transfer was offered, but refused by a legally responsible person acting on the patient’s 
behalf. (Complete “Patient Refusal of Transfer,” CHA Form 9-1.)

Section 5

Completed by Transferring Physician
Time:                  

Updated status of patient’s condition:               

                  

I certify that I have answered the above questions, based upon the information available to me at 
the time of the patient’s examination.

Date:      Time:               AM / PM

Signature:                 
   (physician authorizing transfer)

Print name:                 
     (physician authorizing transfer)

Section 6

Mode of Transport: Report of Patient’s Status During Transport Attached
□ Paramedic unit

□ EMT unit

□ Air transport

□ Personnel (e.g., physician, MICN, and/or respiratory therapist):       
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I acknowledge that I have been examined and that I have been offered further examination and 
treatment at (hospital name)             . However, 
I refuse further medical examination and treatment. I have been informed of the risks and 
consequences potentially involved in this refusal, the possible benefits of continuing medical 
treatment at this hospital, and any alternatives to my decision to refuse further examination and 
treatment.

I hereby release the attending physician, any other physicians involved in my care, the hospital, and 
its agents and employees, from all responsibility for any ill effects which may result from my refusal 
of further medical examination and treatment.

I understand that the physicians involved in my care are not employees or agents of the hospital. 
They are independent medical practitioners.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative) 

COPY MUST BE GIVEN TO PATIENT.

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Reference:  42 U.S.C. Section 1395dd(b)(3)

http://www.calhospital.org/taglines
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Re: Transfer of               
      (patient name)

I understand that I have a right to receive medical screening, examination, and evaluation by a 
physician (or other appropriate personnel), without regard to my ability to pay, prior to any transfer 
from this hospital. I also have a right to be informed of the reasons for any transfer. I acknowledge 
that I have received medical screening, examination, and evaluation by a physician (or other 
appropriate personnel), and that I have been informed of the reasons for my transfer.

I understand that the physicians involved in my care are not employees or agents of the hospital. 
They are independent medical practitioners.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative) 

Should you have any complaints concerning the services you have received from this hospital, you 
may contact:

Department of Public Health, Licensing and Certification

                                *District Office

                                

                                

COPY MUST BE SENT WITH PATIENT.

*Fill in the name, address and telephone number of the appropriate CDPH district office.

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Reference:  Health and Safety Code Section 1317.3(d)

http://www.calhospital.org/taglines
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Patient Request for Transfer or Discharge
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This is to certify that I, (patient name)               , 
a patient who has received services at (hospital name)            
                , am being transferred or discharged at my 
or my legal representative’s request.

I acknowledge that I have been informed of the hospital’s obligations under the Emergency Medical 
Treatment and Active Labor Act to provide me a medical screening exam to determine whether I 
have an emergency medical condition, and if I do, to provide me the medical treatment needed to 
stabilize my condition.

I have been informed of the risks and consequences potentially involved in the transfer discharge, 
which are                 

                  

and the possible benefits of continuing treatment at this hospital, which are      

                  

and the alternatives, if any, to the transfer or discharge I am requesting, and the obligation of this 
hospital to provide further examination and treatment, within its available staff and facilities, as 
required to stabilize my medical condition.

I request this transfer or discharge because               

                  

I hereby release the attending physician, any other physicians involved in my care, the hospital, and 
its agents and employees, from all responsibility for any ill effects which may result from the transfer 
or delay involved in the transfer.

I understand that the physicians involved in my care are not employees or agents of the hospital. 
They are independent medical practitioners.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative) 

COPY MUST BE SENT WITH PATIENT.

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)
Reference:  42 U.S.C. Section 1395dd(c)(1)(A)(i) 
    Health and Safety Code Section 1317.2(j)

http://www.calhospital.org/taglines


 (03/14)      Page 1 of 1 © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

F O R M  9 - 9

Notice for Emergency Room

It’s the Law!
If You Have a Medical Emergency or 

Are in Labor
You have the right to receive, within the capabilities of this 
hospital’s staff and facilities:

 ▪ An appropriate medical screening examination; 

 ▪ Necessary stabilizing treatment (including treatment for 
an unborn child);

 ▪ And, if necessary, an appropriate transfer to another facility 
even if you cannot pay, you do not have medical insurance 
or you are not entitled to Medicare or Medicaid.

This hospital [does/does not] participate in the Medi-Cal 
program.
If you have any questions concerning this hospital’s emergency services policy, 
please ask the admitting nurse or contact (title of other contact person at 
hospital)            . 

If you have any complaints concerning the services you have received from this 
hospital, you may contact:

	 California	Department	of	Public	Health,	Licensing	and	Certification

                 	*District	Office

                  

                 

* Fill in the name, address and telephone number of the appropriate CDPH district office.

NOTE: This sign must be large enough to be clearly readable by patients from a distance of 
20 feet or the  expected vantage point of the patients.
 
Reference:  42 U.S.C. Section 1395cc(a)(1)(N)(iii) and (iv); 42 C.F.R. Section 489.20(q);  
      42 C.F.R. Section 489.20(q)   
      Health and Safety Code Section 1317.3(d)



F O R M  9 - 1 0

Temporary Absence Release

(03/09)      Page 1 of 1 © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

Patient Name:               

The attending physician has granted permission for me/the patient to be absent from the hospital 
for my/the patient’s convenience from (time)       , (date)       to 
(time)    , (date)            .

I assume all responsibility for myself/the patient during the temporary absence and hereby release 
(hospital name)              , its 
employees, and the attending physician(s) from all responsibility during this absence and for my/the 
patient’s condition as a result thereof.

Private medical insurance programs and publicly funded programs, such as Medi-Cal and Medicare, 
may or may not provide hospitalization benefits for the period of time during and subsequent to 
the time I/the patient is away from the hospital. If the private or public insurance program does 
not provide such hospitalization benefits, I/the person responsible for the patient’s hospitalization 
expenses will, to the extent permitted by law, remain obligated to pay the hospital for such expenses 
in accordance with the hospital’s regular rates and terms.

I understand that the physicians involved in my care are not employees or agents of the hospital. 
They are independent medical practitioners.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative) 

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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Consent for Participation in Patient Outing
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Hospital Name:               

Patient Name:               

A patient outing involving (explain activities to occur on patient outing)        
          will occur away from the hospital at 
(location)                  and will 
last approximately (time)              .

Patients who participate in the outing are accompanied by hospital employees or agents who are 
responsible for the supervision of the patients and for providing or arranging, when appropriate, 
transportation by hospital vehicles or commercial carriers to and from the activity. A patient may 
participate in the outing if his/her physician deems such participation therapeutically appropriate 
and beneficial. However, a patient may continue to receive other services from the hospital even if 
permission is not given for participation in the outing, which is a special treatment modality.

Private medical insurance programs and publicly funded programs, such as Medi-Cal and Medicare, 
may or may not provide hospitalization benefits for the period of time during and subsequent to the 
time a patient is away from the hospital. If the private or public insurance program does not provide 
such hospitalization benefits, the patient or the person responsible for the patient’s hospitalization 
expenses will remain, to the extent permitted by law, obligated to pay the hospital for such expenses 
in accordance with the hospital’s regular rates and terms.

The physicians involved in your care are not employees or agents of the hospital. They are 
independent medical practitioners.

Your signature below constitutes your acknowledgment: (1) that you have read and agree to the 
foregoing; (2) that the patient outing noted above has been adequately explained to you by your/the 
patient’s physician and that you have received all the information you desire concerning the outing; 
and (3) that you authorize and consent to the participation of (patient name)      
     in such outing.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative) 

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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Authorization for Release of a Minor
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I, (insert name)               , the

 □ parent

 □ guardian

 □ legally authorized caregiver

of (child’s name)              , authorize 
(hospital name)           to release my child to:

                  
(name)             (area code and telephone number)

                  
(address)            (city, state, zip)

I retain all parental rights to his/her custody and control. This authorization authorizes only the 
release of my child from the hospital to the person named above.

Date:      Time:               AM / PM

Signature:                 
   (parent/guardian/caregiver)

Print name:                
   (parent/guardian/caregiver)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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Acknowledgment of Release of a Minor
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I/we have on this date, (insert date)              , received 
(name of child)               .

I/we understand that the signature below authorizes only the release of this child from the hospital. 
This is not a consent or relinquishment of this child for adoption.

Date:      Time:               AM / PM

Signature:                 
   (person receiving child) 

Print name:                
     (person receiving child)

                  
   (organization)

                  
   (address)

Signature:                 
   (witness) 

Print name:                
   (witness) 

Complete the Following:

Identification of Person(s) Receiving Child

Name:                 

Address:                 

                     

Phone Number:               

Driver’s License No:       State:         

Other:                  

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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Release of a Child Under 8 Years of Age
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Child Safety Seats

Did You Know?
Traffic crashes are a leading cause of death for children. Child safety seats — including booster 
seats — are very effective in saving children’s lives. Failure to use a child passenger restraint system 
may increase the risk of death or serious injury to a child in an accident. 

Requirements
Regardless of age or weight, all children are required to be in a child safety seat, booster seat or 
safety belt when being transported in a motor vehicle. 

• Children 8 years of age or older must be secured in a federally-approved child passenger 
restraint system or safety belt. 

• Children under 8 years of age must be secured in a federally-approved child passenger 
restraint system in the back seat. If a child is under 8 years of age and is 4 feet 9 inches 
or taller, the child may be restrained by a safety belt in the back seat instead of in a child 
passenger restraint system.

• Children under 2 years of age must be secured in a federally-approved rear-facing child 
passenger restraint system, unless the child weighs 40 or more pounds or is 40 or more 
inches tall. The child must be secured in a manner that complies with the height and weight 
limits specified by the manufacturer.

(Exceptions to this requirement are listed on the reverse.)

Failure to properly secure a child in a child safety seat, booster seat or safety belt as described 
above is illegal. You may receive a fine and/or be ordered to attend an education program.

There are places you can go to get free help on how to use or install a child safety seat safely.  
Call (866) SEAT-CHECK or visit seatcheck.org or nhtsa.gov/cps/cpsfitting/index.cfm to find a 
nearby location.

Patient Name:               

I certify by my signature below that I have been provided information regarding California’s child 
passenger restraint system laws and a list of child passenger restraint low-cost purchase or loan 
programs available in the county.

Date:      Time:               AM / PM

Signature:                 
   (parent/conservator/guardian) 

Print name:                
     (parent/conservator/guardian) 

Indicate relationship to patient:               

COPY: PERSON TO WHOM PATIENT IS RELEASED
ORIGINAL: MEDICAL RECORD

http://www.seatcheck.org
http://www.nhtsa.gov/cps/cpsfitting/index.cfm
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Exceptions
The court may exempt certain children from these requirements for reasons of physical unfitness, 
medical condition, or size.  

In a life-threatening emergency or in emergency vehicles (if there is no child passenger restraint 
system available), a safety belt may be used in place of a child passenger restraint system.

A child weighing more than 40 pounds may be transported in the back seat while wearing only a 
lap safety belt if the back seat is not equipped with a combination lap and shoulder safety belt.

A child under 8 years of age may ride properly secured in a federally-approved child passenger 
restraint system in the front seat if:

1. There is no rear seat.

2. The rear seats are side-facing jump seats.

3. The rear seats are rear-facing seats.

4. The child passenger restraint system cannot be installed properly in the rear seat.

5. All rear seats are already occupied by children 7 years of age or under.

6. Medical reasons necessitate that the child or ward not ride in the rear seat. The court may 
require satisfactory proof of the child’s medical condition.

However, if a car has an active frontal passenger airbag, the child may not be transported in a rear-
facing child passenger restraint system in the front seat.

You May Also Want to Know That …
1. A parent, legal guardian, or other person responsible for a child who is 6 years of age 

or younger may not leave that child inside a motor vehicle without being subject to the 
supervision of a person who is 12 years of age or older, under either of the following 
circumstances:

a. Where there are conditions that present a significant risk to the child’s health or safety.

b. When the vehicle’s engine is running or the keys are in the ignition, or both. 

2. It is illegal for a person to smoke in a motor vehicle in which there is a minor [Health and 
Safety Code Section 118948].

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

References: Vehicle Code Sections 15620, 27360, 27360.5, 27363 and 27363.5

http://www.calhospital.org/taglines
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Newborn Family Medical History Questionnaire
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Thank you for choosing to give this baby a safe and secure future.

 
Notice: The baby you have brought in today may have serious medical needs in the 
future that we don’t know about today. Some illnesses, including cancer, are best 
treated when we know about family medical histories. In addition, sometimes relatives 
are needed for life-saving treatments. To make sure this baby will have a healthy future, 
your assistance in completing this questionnaire fully is essential. Thank you.

Please remember that these questions will allow us to provide the best supportive care possible 
to the baby. Please answer these questions as well as you can. If you need help answering the 
questions, please ask. If you are uncomfortable answering any of the questions, skip them and 
answer the rest. Any information you provide will benefit the baby. 

If you would prefer to take this form with you, an envelope is provided for you to mail the completed 
form to the hospital.

1. What were the date, time and place of the baby’s birth? 

 Date:        Time:     AM / PM    Place:        

2. Was the baby born early (premature)?    Late?    Unknown Due Date?    

3. Did the baby have any trouble starting to breathe?            

                         Circle one

4. When the baby was born, was the mother 35 years of age or older?    No        Yes      Not Sure

Where the baby’s ancestors came from may sometimes give us important information 
about the baby’s health.

1. Is the baby’s family:   

a. From Southeast Asia, Taiwan, China or the Philippines?      No        Yes       Not Sure

b. From Italy, Greece or the Middle East?                     No        Yes       Not Sure

c. African American (Black)?                    No        Yes       Not Sure

d. Latino/Hispanic/Puerto Rican?                     No        Yes       Not Sure

2. Is your family, or your baby’s father’s family, European             No        Yes       Not Sure
     (Ashkenazi) Jewish? 
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The following questions are about the baby’s blood relatives. By "blood relative,” we mean 
the baby’s mother, father, sister, brother, grandparent, aunt, uncle, niece, nephew, or 
cousin.

                         Circle one

1. Is any blood relative in the baby’s family mentally retarded?        No     Yes       Not Sure

2. Does the baby have any blood relatives who had an unborn baby 
     or a child who had Down syndrome?               No     Yes       Not Sure

3. Do any of the baby’s blood relatives have any other 
     chromosome problem?               No     Yes       Not Sure

4. Were any of the baby’s blood relatives born with:   

a. A heart defect?                No     Yes       Not Sure

b. A cleft lip and/or cleft palate?             No     Yes       Not Sure

c. Any other birth defect?              No     Yes       Not Sure

5. Do any of the baby’s blood relatives have:   

a. Cystic fibrosis?                 No     Yes       Not Sure

b. Muscular dystrophy?                No     Yes       Not Sure

c. Hemophilia or other bleeding disorder?              No     Yes       Not Sure

d. Huntington’s disease?              No     Yes       Not Sure

6. Do any of the baby’s blood relatives have any of the following diseases or health problems?

a. High blood pressure                No     Yes       Not Sure

b. Diabetes                       No     Yes       Not Sure 

c. Cancer                      No     Yes       Not Sure

d. Lung disease or breathing problems              No     Yes       Not Sure

e. Heart disease or problems              No     Yes       Not Sure

f.  Nerve or nervous disorders               No     Yes       Not Sure

g. Schizophrenia                  No     Yes       Not Sure

h. Depression or other mental problems              No     Yes       Not Sure

i.  Glaucoma or other eye problems              No     Yes       Not Sure

j.  Hearing difficulty                 No     Yes       Not Sure
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The following questions are about medical conditions that the baby’s mother may have.

                         Circle one

1. Does she have diabetes?               No     Yes       Not Sure

2. During this pregnancy, has the mother taken:   

a. Medications for seizures? (examples are Dilantin, valproic  
    acid, Depakene, Tegretol, Atretol, Mysoline, Tridione)     No     Yes       Not Sure

b. Lithium for depression?             
(examples are Eskalith, Lithobid, Lithonate)        No     Yes       Not Sure

c. Pills (Accutane, isotretinoin) for acne?              No     Yes       Not Sure

3. Did she have any other problems or complications         
during her pregnancy?           No     Yes       Not Sure 

Baby’s Identification Number:                

Date of Birth:                          /   /      

Date Form Completed:                          /   /      

Name (optional):                    

Telephone Number (optional):                

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines


F O R M  1 0 - 5

Refusal to Permit Rho(D)-Immune Globulin 
Administration
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I hereby acknowledge that my attending physician, (physician name)        
   , has informed me of the availability of a product for the prevention of Rh disease 
in newborns, has explained to me that the product is medically indicated in my case, and has 
described the potentially dangerous risks and consequences of my failure to receive this product at 
this time.

Notwithstanding the advice of my attending physician, I hereby request that this product not be 
administered to me during my stay at (hospital name)            , and 
hereby release the hospital, its personnel, my attending physician and any other person participating 
in my care from any responsibility whatsoever for unfavorable or untoward results caused by my 
refusal to permit the use of this product.

I understand that the doctor named above and other doctors who provide services to me are not 
employees or agents of the hospital. They are independent medical practioners.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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Refusal to Permit Administration of an Approved 
Prophylactic Agent to the Eyes of a Newborn
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Mother’s Name:               

Infant:                  

I have been informed by my physician, Dr. (physician name)         , of the legal 
requirements contained in Business and Professions Code Section 551 that both eyes of my infant 
must be treated with a prophylactic-efficient treatment within two hours of birth in order to prevent 
ophthalmia neonatorum and gonorrheal ophthalmia.

I am also aware of the signs and symptoms of these conditions and the probable result to my 
child should either of these conditions occur. My physician has also informed me of the risks and 
possible complications involved in administering each of the prophylactic agents prescribed for this 
treatment in Title 17, California Code of Regulations, Section 2560, and of the benefits of having 
each of such agents administered.

I am satisfied that I know all that I wish to know concerning the administration of a prophylaxis to my 
infant’s eyes.

Despite this information, I refuse to allow the hospital to administer either silver nitrate, or ophthalmic 
ointments or drops containing tetracycline or erythromycin, to my infant’s eyes, and I accept full 
responsibility for any detrimental effect my refusal may have on my infant.

I understand that the doctor named above and other doctors who provide services to me are not 
employees or agents of the hospital. They are independent medical practitioners.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative) 

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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Consultation Regarding Length of Stay After 
Childbirth
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My treating physician(s), (physician names)                
         , has explained to me my rights under 
the Newborns’ and Mothers’ Health Act of 1997, including:

1. The requirement that my health plan cover my inpatient stay and that of my newborn for 
48 hours following vaginal delivery, or 96 hours following Cesarean section delivery, where 
prescribed by my physician,

2. The requirement that I be consulted prior to any decision by my physician and the physician 
caring for my newborn regarding our discharge prior to the 48 hour/96 hour time frame 
noted above, and

3. That if I am discharged within the 48 hour/96 hour time frame, my health plan will cover my 
physician’s order for a post-discharge follow-up visit for both myself and my newborn within 
48 hours of discharge.

Post Discharge Visit

My physician has discussed with me the availability of a post-discharge visit. The post-discharge 
visit will be provided by a licensed health care provider whose scope of practice includes 
postpartum care and newborn care. The visit will include, at a minimum, parent education, 
assistance and training in breast or bottle feeding and the performance of any necessary maternal 
or neonatal physical assessments.

I understand that the post-discharge visit may take place either in my home, in my physician’s office 
or the health plan facility, depending upon the physician’s assessment, after our discussion of my 
transportation needs, possible environmental and social risks, and other relevant considerations.

I understand that the doctor named above and other doctors who provide services to me are not 
employees or agents of the hospital. They are independent medical practitioners.

Date:      Time:               AM / PM

Signature:                 
   (patient)

Print name:                
     (patient)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)
 
References: Health and Safety Code Section 1367.62; Insurance Code Section 10123.87;  
     Welfare and Institutions Code Section 14132.42

http://www.calhospital.org/taglines


Appendix 10-A Baby Stalking Sign

  (3/04)      Page 1 of 1 © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N



Appendix 10-B Safe Surrender Site Sign

  (3/04)      Page 1 of 1 © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N



Appendix 10-C Obstetrical Care Notice

  (3/04)      Page 1 of 1 © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N



F O R M  1 1 - 1

Authorization for Autopsy
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Patient Name:               

Date:                  

Time:                  

1. I am one of the following persons authorized by law to direct disposition of the remains of the 
above-named patient. 

 □ Patient     □	Parent

 □ Spouse     □	Brother/Sister

 □ Registered domestic partner  □	Agent appointed in patient’s power of 
       attorney for health care

 □ Child (over the age of 18)    

 □ Other:             

2. I hereby authorize the performance of a post-mortem examination upon the above-named 
patient.

3. In the hope that the above-authorized examination may benefit others by protecting or 
preserving their lives and well-being, the undersigned also authorizes the examining 
physician and surgeon to remove such specimens, tissues, and/or organs, and to retain, 
preserve, and/or contribute the same for such diagnostic, therapeutic, or other scientific 
purposes as he/she shall deem proper.

4. This authorization shall be subject to the following restrictions:

                  

                  

5. I understand that the examining physician and other physicians are not employees or agents 
of the hospital. They are independent medical practitioners.

Signature:                 
   (patient/legal representative) 

Print name:                
   (patient/legal representative) 

Signature:                 
   (witness #1) 

Print name:                
     (witness #1) 

Signature:                 
   (witness #2) 

Print name:                
     (witness #2) 

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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Donor:                 

Donee/Recipient:               

Proposed Gift: 

 □ Any needed organs, tissues or parts, including eyes or a pacemaker.

 □ Only the following organs or parts:          

Purpose: 

 □ Any permissible use (transplant, therapy, research, education)

 □ Transplantation or therapy only

 □ Research or education only

Limitations, if any: 

                  

                  

                  

1. In the hope and with the expectation that this contribution will be used for the purposes 
described above, I, a person authorized by the California Uniform Anatomical Gift Act to 
make this contribution, hereby authorize the gift of the organs, tissues and parts described 
above.

2. I understand that this authorization also permits any examinations, tests and review of 
medical history necessary to assure medical acceptability of the organs, tissues and 
parts donated. It also includes the transfer to the transplant facility or recipient of medical 
information or records pertaining to the donor.

3. This authorization is voluntarily made, without obligation on the part of the donee, the 
hospital named above, or any person authorized by law to receive this gift, and is motivated 
solely by humanitarian instincts without hope of compensation of any kind. I therefore 
release any claims that I or my legal representative may have now or in the future against my 
physician(s), his or her associates, the hospital named above, its agents or employees, and 
any donee or authorized person or organization.

4. I understand that tissue banks work with both nonprofit and for-profit tissue processors 
and distributors. Unless I indicate otherwise below, it is possible that donated skin may be 
used for cosmetic or reconstructive surgery purposes and that donated tissue may be used 
for transplants outside of the United States. (If you wish to place limitations on the use of 
organs, tissues or parts, please so indicate below.)

a. I wish my donated skin to be used for life-saving and reconstructive purposes only and 
not for cosmetic surgery purposes.

   Yes / No                 
             (Initial here)
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b. I wish my donated tissue to be used in the United States only.

   Yes / No                 
      (Initial here)

c. I wish my donated tissue to be donated to non-profit tissue organizations only.

   Yes / No                 
             (Initial here)

5. Should any of the organs, tissues and/or parts I am donating by this authorization no longer 
be useful or needed for the donated purposes specified, I expressly waive any requirement 
that the remains be returned to a person otherwise authorized to control their disposition.

  Yes / No                 
            (Initial here)

6. This authorization is expressly conditioned upon the following conditions:

                  

                  

If signed by donor or donor’s authorized agent:

Date:      Time:               AM / PM

Signature:                 
   (donor/donor’s authorized agent) 

Print name:                

Signature:                 
   (witness) 

Print name:                
     (witness) 
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If the donor or authorized agent is physically unable to sign:

If the donor or donor’s authorized agent is alive but is physically unable to sign, the undersigned 
individual and two witnesses each affirm that this Authorization for Anatomical Gift was signed at 
the direction of, and in the presence of, the donor or the donor’s authorized agent and of each 
other and that at least one witness is “disinterested” (someone other than the spouse, child, parent, 
sibling, grandchild, grandparent, or guardian of the individual who is making the anatomical gift, 
or another adult who exhibited special care and concern for the individual making the gift, or an 
individual or representative of an entity that is a potential recipient of the gift).

Date:      Time:               AM / PM

Signature:                 
   (donor/donor’s authorized agent) 

Print name:                

Signature:                 
   (witness #1) 

Print name:                
     (witness #1) 

Signature:                 
   (witness #2) 

Print name:                
     (witness #2)

If the donor is between 15 and 18 years of age, the written consent of a parent or guardian must be 
obtained unless the donor is an emancipated minor.

Date:      Time:               AM / PM

Signature:                 
   (parent/guardian/legal representative) 

Print name:                
     (parent/guardian/legal representative) 

Indicate Relationship:               
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Directions for Completion:

1. If signed by the donor or an authorized agent of the donor, it is advisable but not required 
that this form be witnessed.

2. If the donor is still alive but the donor or an agent authorized to sign on the donor’s behalf 
under Health and Safety Code Section 7150.15 cannot sign this form himself or herself, 
it must be signed by another individual and by two witnesses, all of whom have signed 
at the direction of, and in the presence of, the donor or the donor’s authorized agent and 
of each other. At least one witness must be “disinterested” – i.e., someone other than the 
spouse, child, parent, sibling, grandchild, grandparent, or guardian of the individual who 
is making the anatomical gift, or another adult who exhibited special care and concern for 
the individual making the gift, or an individual or representative of an entity to which the 
anatomical gift could pass under Health and Safety Code Section 7150.50.

3. If the donor is deceased, this form may be signed by any person so authorized under Health 
and Safety Code Section 7150.40(a). It is advisable but not required that it be witnessed.

NOTE: A copy of this completed form must be offered to the person who signs it (the donor or the 
donor’s representative). 

Reference: Health and Safety Code Sections 7150.20 and 7158.3

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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1. Name of decedent:            

2. I acknowledge receipt of the following personal property of decedent:    

                  

3. I have the following relationship to the decedent:

 □ Surviving spouse.

 □ Relative, please specify:           

 □ Conservator of the decedent at the time of the decedent’s death.

 □ Guardian of the decedent’s estate at the time of the decedent’s death.

 □ Executor or administrator, if estate proceedings have commenced.

4. I have provided the following identification (at least one must be provided):

 □ California identification card or driver’s license (current or issued within the past five 
years).

 □ U.S. Passport (current or issued within the past five years).

 □ One of the following documents [must: (a) be current or issued within the past five years; 
(b) contain my photograph and description, (c) be signed by me, (d) and bear a serial or 
other identifying number]:

 □ A passport issued by a foreign government that has been stamped by the U.S. 
Immigration and Naturalization Service.

 □ A driver’s license issued by a state other than California.

 □ An identification card issued by a state other than California.

 □ A driver’s license issued by a Canadian or Mexican public agency authorized to issue 
drivers’ licenses.

 □ An identification card issued by any branch of the U.S. armed forces.

 □ I am not aware of any dispute over the property described above.

5. I affirm or declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct.

Date:      Time:               AM / PM

Signature:                 
   (spouse/relative/conservator/guardian) 

Print name:                
     (spouse/relative/conservator/guardian) 

Address:     City, State, Zip:          

Reference:  Probate Code Sections 58, 330 and 13104(d)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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Psychiatric Unit:               

I hereby request admission to the above-named psychiatric unit and consent to the care and 
treatment ordered by my attending physician or his or her associates. I understand that these 
physicians are independent contractors and are not employees or agents of the hospital.

If my request is granted, I agree to conform to all the rules and regulations of the unit. If I wish 
to leave the hospital, I will give notice of my desire to leave to a hospital staff member and will 
complete all usual discharge or temporary absence procedures. 

I understand that the hospital may inventory my personal belongings and possessions and remove 
items it considers potentially dangerous to my safety and welfare, or to the safety and welfare of 
other patients, visitors, or hospital staff.

I understand that my attending physician may wish to permit me the maximum amount of freedom 
of action commensurate with my condition, as this may be an important factor in my treatment 
program. This freedom of action may lead to possible self-injury and I release the hospital, its 
employees and agents, as well as my attending physician or his or her associates, from any and all 
responsibility in case such freedom leads to injury, except where the injury was the proximate result 
of negligence on the part of the hospital, its employees and agents, or my attending physician and 
his or her associates.

Date:      Time:              AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
    (legal representative)

(over) 
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Certificate of Attending Physician

I hereby certify that I am the attending physician of the above-named patient, that I have examined 
the patient with reference to mental condition and, based on that examination, it is my opinion that 
the patient understands the nature of the admission to the psychiatric unit of this hospital and the 
care and treatment to be rendered, and that the patient was mentally competent at the time of the 
examination to make this application for admission. 

Additional comments:               

                  

Date:      Time:              AM / PM

Signature:                 
   (physician)

Print name:                
    (physician)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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(To be placed in minor’s medical record.)

Minor’s Name:       
 
I affirm that the above-named minor meets the following criteria:

1. The minor has a mental health disorder, or a mental health disorder and a substance abuse 
disorder.

2. Inpatient treatment in this facility is reasonably likely to be beneficial to the minor’s mental 
health disorder.

3. Inpatient treatment in this facility is the least restrictive, most appropriate available setting 
in which to treat the minor, within the constraints of reasonably available services, facilities, 
resources, and financial support.

I have provided the minor’s admitting parent or guardian with a full explanation, both orally and 
in writing, of the facility’s treatment philosophy, including, where applicable, the use of seclusion, 
restraints, medications, and the extent of family involvement.

Date:      Time:              AM / PM

Signature:                 
   (hospital representative)

Print name:                
    (hospital representative)

Title:                  
 

Reference: Welfare & Institutions Code Sections 6002.10 and 6002.15(a) and (b) 
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You are entitled to an independent clinical review of your continued inpatient treatment at this facility. 
This review must be requested within 10 days of your admission. If you request such a review, the 
patients’ rights advocate will provide you with information and assistance related to this review.

You will be provided a booklet published by the California Department of Health Care Services 
describing the rights of minors in mental health facilities. The booklet will include the telephone 
number of the patients’ rights advocate and the hours that the advocate may be reached.

Please sign below indicating your receipt of this Notice to Minors.

I have received the Notice to Minors.

Date:      Time:              AM / PM

Signature:                 
   (minor)

Print name:                
    (minor)

Witness by Facility Representative (required):

Date:      Time:              AM / PM

Signature:                 
   (facility representative)

Print name:                
    (facility representative)

Title:                  
   (facility representative)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Reference: Welfare and Institutions Code Section 6002.15(c)

http://www.calhospital.org/taglines
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Certification of Admitting Physician
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The undersigned does hereby certify that he/she: 

1. Is a physician and surgeon licensed to practice in the State of California, 

2. Is a member of the attending staff or is otherwise authorized by a facility designated by the 
county and approved by the California Department of Health Care Services as a facility for 
72-hour treatment and evaluation, 

3. Has made a physical and mental examination of the patient, considered the historical course 
of the patient’s mental disorder, if that information was available, and 

4. Believes that there is probable cause to believe that the patient is, as a result of mental 
health disorder:

 □ A danger to others □ A danger to himself/herself □ Gravely disabled

And for that reason requires hospital admission for evaluation or treatment on other than a voluntary 
inpatient or outpatient basis. 

Date:       Time:             AM / PM

Signature:                 
   (physician)

Print name:                
    (physician)

Reference: Welfare and Institutions Code Section 5150
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Application for Involuntary Admission — 
Inebriates
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Pursuant to Welfare and Institutions Code Section 5170 et seq.

I, the undersigned, being one of the following persons:

□ Staff member of a designated facility    □ Other designated professional person 

□ A peace officer

State that as a result of my personal observations, there is probable cause to believe that (name of 
patient)             , as a result of inebriation, is:

□ A danger to others □ A danger to himself/herself    □ Gravely disabled

I have advised the patient of his/her rights: □ Yes   □ No

The patient’s condition was brought to my attention by the following circumstances: 

                  

                  

Date:        Time:            AM / PM

Signature:                 
   (staff member/peace officer/other) 

Print name:                
    (staff member/peace officer/other) 

Certificate of Admitting Physician

The undersigned does hereby certify that he/she: (1) is a physician and surgeon licensed to 
practice in the State of California, (2) is a member of the attending staff (or is otherwise authorized 
by) a facility designated by the county and approved by the California Department of Alcohol and 
Drug Programs as a facility for 72-hour treatment and evaluation of inebriates, (3) has made a 
physical and mental examination of the patient, and (4) believes that there is probable cause to 
believe that the patient is, as a result of inebriation, is:

□ A danger to others  □ A danger to himself/herself      □ Gravely disabled

and for that reason requires hospital admission for evaluation or treatment on other than a voluntary 
inpatient or outpatient basis. 

Date:        Time:            AM / PM

Signature:                 
   (physician) 

Print name:                
    (physician)
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Notice of Certification for Intensive Treatment

  (04/15)      Page 1 of 2 © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

Pursuant To: (Check applicable box)

 □ Welfare and Institutions Code 5250 (Additional 14 days of intensive treatment)

 □ Welfare and Institutions Code 5270.15 (Additional 30 days of intensive treatment)

The authorized agency providing evaluation services in the County of         has 
evaluated the condition of:

Name:       Age:     Sex:    Marital Status:  

Address:                 

                    

We, the undersigned, allege that the above-named person is, as a result of mental health disorder 
or impairment by chronic alcoholism (check all applicable boxes):

 □ A danger to others

 □ A danger to himself/herself

 □ Gravely disabled as defined in Welfare and Institutions Code Section 5008(h)(1)

The specific facts which form the basis for our opinion that the above-named person meets one or 
more of the classifications indicated above are as follows (certifying persons to detail facts):  

                  

                  

The above-named person has been informed of this evaluation, and has been advised of the need 
for, but has not been able or willing to accept treatment on a voluntary basis, or to accept referral to, 
the following services:               

                  

Therefore we certify the above-named person to receive intensive treatment related to the mental 
health disorder or impairment by chronic alcoholism beginning this        day of (month)   ,  
20   , in the intensive treatment facility named:             .

We hereby state that we delivered a copy of this notice this day to the above-named person. We 
informed him or her that unless judicial review is requested, a certification review hearing will be 
held within four days of the date on which the person is certified for a period of intensive treatment 
to determine whether or not probable cause exists to detain him or her for intensive treatment 
related to the mental health disorder or impairment by chronic alcoholism. We informed the above-
named person that an attorney or advocate will visit him or her to provide assistance in preparing 
for the hearing or to answer questions regarding his or her commitment or to provide other 
assistance. The court has been notified of this certification on this day.

(over)
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Also, on this day the above-named person has been informed of his/her legal right to a judicial 
review by habeas corpus, and the term “habeas corpus” has been explained to him/her, and that 
he/she has been informed of his/her right to counsel, including court-appointed counsel pursuant to 
Welfare and Institutions Code Section 5276.

Date:        Time:            AM / PM

Signature:                 
   (physician/staff member of facility) 

Print name:                
    (physician/staff member of facility) 

Date:        Time:            AM / PM

Signature:                 
   (representing intensive treatment facility) 

Print name:                
    (representing intensive treatment facility) 

Date:        Time:            AM / PM

Signature:                 
   (countersignature) 

Print name:                
    (countersignature)

COPIES: 

Patient:                 

Patient’s attorney or representative:               

Other person designated by patient:               

Superior Court (to be submitted with the psychiatric certification review hearing decision)

Reference: Welfare and Institutions Code Section 5252 to 5254.1
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Advisement of Rights — Involuntary Patient
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This is to certify that on (date)          , the undersigned 
advised (name of patient)            , a patient at 
(name of hospital)               , of the 
following:

1. That the patient is being certified for not more than 14 days of involuntary intensive treatment 
for:

 □ Mental health disorder

 □ Impairment by chronic alcoholism

 □ Use of narcotics or restricted dangerous drugs

 And I have personally delivered a copy of the certification notice to him/her.

2. His/her legal rights to designate any person whom he/she wishes informed regarding his/
her certification or judicial review (the patient understands that he/she has the right to 
request that this information not be provided), and the patient has designated the following 
person(s): (names, relationships and address)         
                       ;

3. His/her legal right to a certification review hearing or a habeas corpus hearing by the 
superior court to review this certification for involuntary treatment in order to determine 
whether he/she is a danger to others or to himself/herself or is gravely disabled; whether he/
she has been advised of, but has not accepted voluntary treatment; and whether the facility 
providing intensive treatment is equipped and staffed to provide treatment, is designated by 
the county to provide intensive treatment, and has agreed to admit him/her; and

4. His/her legal right to assistance of an advocate at a certification review hearing or to 
counsel, including court-appointed counsel at no cost to him/her if he/she is unable to pay 
for such legal services, to prepare for and represent him/her at a writ of habeas corpus 
hearing.

I believe as a result of my own personal observation that (name of patient)       
       has the capacity to comprehend the nature of the 
notice of certification and of the right to counsel to a certification review hearing and habeas corpus 
hearing.

Date:        Time:            AM / PM

Signature:                 
   (hospital representative) 

Print name:                
    (hospital representative)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Reference: Welfare and Institutions Code Sections 5253 and 5254.1

http://www.calhospital.org/taglines
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Leave of Absence from Psychiatric Service
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Patient’s Name:       
 
Date:           

The above-named patient may be placed on a temporary leave of absence from the psychiatric 
service of (name of hospital)                
at (time and date)                
to (responsible person)               .

Address of responsible person:        

           

Telephone:         

To be readmitted at:        
         (time and date)

Signature:          
   (attending psychiatrist)

Patient readmitted at:        
       (time and date)

By:            

 

If, during the patient’s absence, there is any need to contact the hospital, the following number 
should be called:           

PREPARE IN DUPLICATE
ONE COPY TO PATIENT, ONE COPY TO MEDICAL RECORD
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Request for Release From Involuntary Treatment
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Date:     

I, (member of treatment staff or person delivering copy of certification notice)      

                  , 

have today received a request for the release of (name of patient)               
from the undersigned patient on his/her own behalf or from the undersigned person on behalf of the 
patient.

Signature (or mark):               
         (patient making request for release)

Print name:                
    (patient making request for release)

Signature (or mark):               
         (patient making request for release)

Print name:                
         (person making request on behalf of patient)

Signature:                 
         (member of treatment staff or person delivering copy of certification notice)

Print name:                
              (member of treatment staff or person delivering copy of certification notice)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Reference: Welfare and Institutions Code Section 5275

http://www.calhospital.org/taglines
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Notice of Certification for Second Involuntary 
14-Day Period for Intensive Treatment — Suicidal 
Patient

  (03/11)      Page 1 of 2 © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

To the Superior Court of the State of California for the County of         .

The authorized agency providing 14-day intensive treatment, County of         , has 
custody of:

Name:                 

Address:                 

Date of birth:         Sex:         Marital Status:      

Religious Affiliation:               

The undersigned allege that the above-named person presents an imminent threat of taking his/her 
own life. This allegation is based upon the following facts:           

                  

                  

This allegation is supported by the accompanying affidavits signed by:        

                  

The above-named person has been informed of this allegation and has been advised of, but has not 
been able or willing to accept referral to, the following services:          

                  

                  

Therefore we certify the above-named person to receive additional intensive treatment for no more 
than 14 days beginning this          day of (month)          , 20  , in the 
intensive treatment facility herein named:               .

We hereby state that a copy of this notice has been delivered this day to the above-named person 
and that he/she has been clearly advised of his/her continuing legal right to a judicial review by 
habeas corpus, that the term “habeas corpus” has been explained to him/her, and his/her right to 
counsel, including court-appointed counsel pursuant to Welfare and Institutions Code Section 5276.

Date:        Time:            AM / PM

Signature:                 
   (physician/staff member of facility)

Date:        Time:            AM / PM

Countersignature:               
     (representing intensive treatment facility)

(over)
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COPIES: 

Patient:                 

Patient’s attorney or representative:               

Other person designated by patient:               

Superior Court (to be submitted with the psychiatric certification review hearing decision)

District Attorney

Facility Providing Intensive Treatment

Reference: Welfare and Institutions Code Sections 5262, 5263 and 5276
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Petition for Postcertification Treatment of 
Imminently Dangerous Person
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Attorney’s Name:       Telephone:       

Address:                 

SUPERIOR COURT OF THE STATE OF CALIFORNIA FOR THE COUNTY OF      

In the Matter of:                         Case No:
                             ) PETITION FOR POSTCERTIFICATION TREATMENT
                           , ) OF A DANGEROUS PERSON
                             )
                             ) Date:             
                             )
                                     ) Time:             
                             )
                                 ) Dept:             

I,          , (the professional person in charge of 
the            intensive treatment facility) (the 
designee of          , the professional person in 
charge of the treatment facility), in which            (hereinafter referred 
to as “patient”) has been under treatment pursuant to the certification by       
      and        , hereby petition the court for an 
order requiring the patient to undergo an additional period of treatment, not to exceed 180 days, 
pursuant to the provisions of Article 6 (commencing with Section 5300) of Chapter 2 of Part 1 of 
Division 5 of the Welfare and Institutions Code. This petition is based upon my allegation that:

1. The patient named above has attempted, or inflicted, or made a serious threat of substantial 
physical harm upon the person of another after having been taken into custody, and 
while in custody, for evaluation, and that, by reason of mental health disorder, presents a 
demonstrated danger of inflicting substantial physical harm upon others; or that

2. The patient named above has attempted or inflicted physical harm upon the person 
of another, that act having resulted in his/her being taken into custody, and that he/
she presents, as a result of mental  health disorder, a demonstrated danger of inflicting 
substantial physical harm to others; or that

3. The patient named above had made a serious threat of substantial physical harm upon the 
person of another within seven days of being taken into custody, that threat having at least 
in part resulted in his/her being taken into custody, and that he/she presents, as a result of 
mental health disorder, a demonstrated danger of inflicting substantial physical harm upon 
others.

(over)
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My allegation is based upon the following facts:              

                  

                  

The allegation is supported by the accompanying affidavits signed by:        

                  

Date:        Time:            AM / PM

Signature:                 

NOTE: Copies of the petition and supporting affidavits must be served upon the patient named 
above the same day as they are filed with the clerk of the superior court.
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Detention of Patient With Psychiatric Emergency 
in a Nondesignated Health Facility 
(Health and Safety Code Section 1799.111)
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A licensed general acute care or psychiatric hospital (that is not a county-designated facility 
pursuant to Section 5150 of the Welfare and Institutions Code), licensed professional staff of 
those hospitals, and physicians, providing emergency medical services in any department of those 
hospitals will not be held civilly or criminally liable for detaining a patient if all of the following 
conditions exist during the detention.

Name of Patient:                

1. The law requires probable cause for detaining the patient/believing the patient is, as a result 
of a mental disorder, a danger to self or others or gravely disabled. Describe the patient’s 
behavior and/or statements, and circumstances under which the patient was detained (use 
direct quotes from the patient, law enforcement officers, and/or others when appropriate). 

                  

                  

                  

2. Based upon the above information, I believe that the patient named above cannot be safely 
released from the hospital because he or she is, as a result of a mental disorder, one or 
more of the following:

 □ A danger to self 

 □ A danger to others

 □ Gravely disabled (for purposes of a detention under Health and Safety Code Section 
1799.111, “gravely disabled” means an inability of the patient to provide for his or her 
basic personal needs for food, clothing, or shelter)

Signature of treating physician and surgeon (or clinical psychologist with the medical staff privileges, 
clinical privileges, or professional responsibilities provided in Health and Safety Code Section 
1316.5*) 

Name:                 

Signature:                 

Date:        Time:            AM / PM

(over)
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The hospital staff, treating physician and surgeon, or appropriate licensed mental health professional 
must make and document repeated unsuccessful efforts to find appropriate mental health treatment 
for the detained patient. Required telephone calls or other contacts must commence at the earliest 
possible time when the treating physician and surgeon has determined the time at which the patient 
will be medically stable for transfer. The hospital may not wait until after the time when the patient 
becomes medically stable for transfer to start making these contacts. Document efforts to find 
appropriate mental heath treatment for the patient:

Date/Time   Person/Facility Contacted    Results of Contact:

                          

                          

                          

The patient may not be detained beyond 24 hours. Date and time patient first detained:    
                  

If the patient is detained beyond eight hours, but less than 24 hours, both of the following additional 
conditions must be met:

1. A discharge or transfer for appropriate evaluation or treatment for the patient has been 
delayed because of the need for continuous and ongoing care, observation, or treatment that 
the hospital is providing.

Describe the care, observation, or treatment the hospital is providing in the lines below or in 
the medical record.

             

             

2. The patient named above continues to be, as a result of a mental disorder, one or more of 
the following: 

 □ A danger to self

 □ A danger to others

 □ Gravely disabled (for purposes of a detention under Health and Safety Code Section 
1799.111, “gravely disabled” means an inability of the patient to provide for his or her 
basic personal needs for food, clothing, or shelter)

Signature of treating physician and surgeon (or clinical psychologist with the medical staff privileges, 
clinical privileges, or professional responsibilities provided in Health and Safety Code Section 
1316.5*) 

Name:                 

Signature:                 

Date:        Time:            AM / PM
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To receive immunity from civil or criminal liability for any actions of the patient after release, all of the 
following conditions must exist during the detention:

1. The patient was not been admitted to a licensed general acute care hospital or a licensed 
acute psychiatric hospital for evaluation and treatment pursuant to Section 5150 of the 
Welfare and Institutions Code.

2. The release from the hospital is authorized by a physician and surgeon or a clinical 
psychologist with the medical staff privileges or professional responsibilities provided for 
in Section 1316.5, who determines, based on a face-to-face examination of the patient 
detained, that the patient does not present a danger to himself or herself or others and is not 
gravely disabled. In order for this paragraph to apply to a clinical psychologist, the clinical 
psychologist must have a collaborative treatment relationship with the physician and surgeon. 
The clinical psychologist may authorize the release of the patient from the detention, but 
only after he or she has consulted with the physician and surgeon. In the event of a clinical 
or professional disagreement regarding the release of a patient subject to the detention, the 
detention must be maintained unless the hospital’s medical director overrules the decision 
of the physician and surgeon opposing the release. Both the physician and surgeon and 
the clinical psychologist must enter their findings, concerns, or objections in the patient’s 
medical record. 

NOTE: A patient detained under this law must be credited for the time detained, up to 24 hours, 
in the event he or she is placed on a subsequent 72-hour hold pursuant to Section 5150 of the 
Welfare and Institutions Code in a designated facility.

*Health and Safety Code Section 1316.5 states that state owned and operated health facilities that 
offer services within the scope of practice of a psychologist must establish rules and procedures for 
consideration of an application for medical staff membership and clinical privileges submitted by a 
clinical psychologist. Private health facilities may enable the appointment of clinical psychologists on 
such terms and conditions as the facility may establish. If a particular service is offered by a health 
facility which permits clinical psychologists on its medical staff which both physicians and clinical 
psychologists are authorized by law to perform, such service may be performed by either, without 
discrimination.

Reference: Health and Safety Code Sections 1316.5 and 1799.111
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Patient’s Name:                                

Patient Number:                               

Nature of the illness:                               

                                 

Recommended follow-up:               

                  

                  

Medications prescribed and side effects and dosage schedules (a signed informed consent form 
for medications, if attached to this form, may satisfy this requirement):        

                  

                  

Patient’s expected course of recovery:               

                  

                  

Recommendations regarding treatment that are relevant to the patient’s care:      

                  

                  

If the patient is a minor being released from involuntary treatment, address education or training 
needs, if necessary, for the minor’s well-being:              

                  

                  

Other information/instructions:               

                  

                  

(over)
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Referrals
Name/Agency:               

Address:                 

Phone:                 

Comments:                

                  

Name/Agency:               

Address:                 

Phone:                 

Comments:                

                  

Name/Agency:               

Address:                 

Phone:                 

Comments:                

                  

(NOTE: If any item listed above is not completed, it must be explained why.)

Date:      

Signature of person preparing this aftercare plan:              

I have received a copy of this aftercare plan. I have also been advised that I may designate another 
person to receive a copy of this aftercare plan, and I designate the following person: 

                  
(If patient declines to designate another person, this should be noted)
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Date:                Time:              AM / PM

Signed:                 
    (patient)

Print name:                
     (patient)

Date:                Time:              AM / PM

Signed:                 
    (legal representative)

Print name:                
     (legal representative)

Date:                Time:              AM / PM

Signed:                 
    (designated recipient of aftercare plan)

Print name:                
     (designated recipient of aftercare plan)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Reference: Health and Safety Code Section 1262; Welfare and Institutions Code Sections 5585.57, 5622 and 5768.5 

http://www.calhospital.org/taglines
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Name of Law Enforcement Agency which confiscated the weapon(s):

                  

Address of Law Enforcement Agency which confiscated the weapon(s):

                  

                  

This notice is given to you as required by Welfare and Institutions Code Section 8102(b).

(name of patient)      was released on (date)    .

This patient was provided the required notice regarding the procedure to obtain return of a 
confiscated weapon(s).

Date:        Time:             AM / PM

Signature:                 
   (patient)

Print name:                
    (patient)

A COPY OF THIS FORM MUST BE PLACED IN THE MEDICAL RECORD. 
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Name of Patient:               
       

This notice is given to you as required by Welfare and Institutions Code Section 8102(b).

You had one or more firearms or other deadly weapons confiscated from you by a law enforcement 
officer pursuant to Welfare and Institutions Code Section 8102. The procedure for the return of your 
weapon is found in Penal Code Section 33850 and Welfare and Institutions Code Section 8102.

The law enforcement agency which confiscated your weapon(s) has 30 days (longer in certain 
cases) to initiate a petition in the superior court for a hearing to determine whether the return of the 
weapon(s) would be likely to result in endangering you or others. The confiscating law enforcement 
agency must also send you a notice of your right to a hearing on this issue. The law enforcement 
agency may ask the court to extend the time to file a petition; however, the petition must be filed 
within 60 days of your discharge from the facility even if the court grants an extension. You will have 
30 days to respond to the court clerk to confirm your desire for a hearing. If you do not respond, a 
default order forfeiting your weapon(s) will be issued. If you request a hearing, it must be set within 
30 days of your request. The court clerk will notify you and the district attorney of the date, time, and 
place of the hearing.

If the law enforcement agency does not file a petition, it must make your weapon(s) available for 
return to you. If you fail to respond to a petition, your weapon may be forfeited.

I certify by my signature below that I have been given the information above related to the procedure 
for the return of a confiscated weapon(s).

Date:        Time:             AM / PM

Signature:                 
   (patient/legal representative)

Print name:                
     (patient/legal representative)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

A COPY OF THIS FORM MUST BE GIVEN TO THE PATIENT.
THE ORIGINAL MUST BE PLACED IN THE MEDICAL RECORD.

http://www.calhospital.org/taglines
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             (“Hospital”) a California corporation and
(Name of Hospital) 

              (“Company”) agree as follows:
(Name of Third Party Payer) 

Recitals
a. WHEREAS Hospital is the owner and operator of a health care facility located at (address)  

             , 
California, which provides psychiatric services to patients; and

b. WHEREAS Company is a third party payer which reimburses Hospital for services to patients 
who are beneficiaries under Company’s third party payment plan; and

c. WHEREAS Company may require immediate access to treatment records (other than 
psychotherapy notes as defined in 45 C.F.R. Section 164.501) of its beneficiaries to 
determine eligibility for payment, which records are confidential under applicable state and/
or federal laws.

Agreement
NOW, THEREFORE, the parties hereto desire to enter into this Agreement in order to provide a full 
statement of their respective responsibilities in connection with the provision of confidential patient 
information by Hospital to Company.

Article I

Facsimile Transmission of Medical Records
a. Requests by Company. In situations where Company reasonably believes that it requires 

immediate access to patient records (other than psychotherapy notes as defined in 45 
C.F.R. Section 164.501) for purposes of determining eligibility for payment for a beneficiary, 
it shall make a written request by facsimile transmission for such records. The request shall 
identify the patient/beneficiary, the records sought, and represent that the request is made 
for the sole purpose of determining payment eligibility for the patient care services being 
provided at Hospital. The request shall be signed by a representative designated in Exhibit 
A as authorized to make such requests. The request shall be sent to Hospital at its facsimile 
receiving number, which is (fax number)                  .

b. Response by Hospital. Upon receipt of a request covered by Article I.a, Hospital will provide 
the requested records by facsimile transmission to Company’s facsimile receiving number 
which is (fax number)        . When Hospital 
believes it advisable to do so, Hospital reserves the right to require written authorization from 
the patient or other legally responsible person prior to release of records or information to 
Company.
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Article II

Representations by Company
Company represents that it will use the facsimile transmission process authorized by this Agreement 
only as reasonably necessary for the rapid determination of payment eligibility for its beneficiaries 
receiving services at Hospital. Company further represents that it will safeguard the confidentiality of 
the patient records it receives and will not further use or release such records except as authorized 
under Welfare and Institutions Code Section 5328, 45 C.F.R. parts 160 and 164 and other laws, as 
applicable.

Article III

Indemnification
Company agrees to indemnify and hold harmless Hospital, its employees, officers, agents and 
contractors from any and all liability, including attorneys' fees and costs of defense, which may 
arise from the transmission, use or release of patient psychiatric records transmitted to Company 
pursuant to this Agreement.

Article IV

Payment
Company agrees to reimburse Hospital for the costs of each facsimile transmission it requests in 
the amount of            per page. Payment shall be made by Company within thirty (30) days of its 
receipt of Hospital's statement for such costs.
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Article V

General Provisions
a. Notice. Written notice required under this agreement shall be delivered personally or sent by 

United States registered or certified mail, postage prepaid and return receipt requested, and 
addressed or delivered to the parties at the following addresses (or such other address as 
may hereafter be designated by a party by written notice thereof to the other party):

  Company:               

                   

  Hospital:                

                   
If personally delivered, such notice shall be effective upon delivery, and if mailed as provided for 
above, such notice shall be effective three (3) business days after the date of mailing.

b. Independent Contractor. In the performance of the duties and obligations devolving under 
this Agreement, it is mutually understood and agreed that Company is at all times acting and 
performing as an independent contractor, and that nothing in this Agreement is intended nor 
shall be construed to create a joint venture relationship between Company and Hospital.

c. Governing Law. The validity, interpretation and performance of this Agreement shall be 
governed by and construed in accordance with the laws of the State of California.

d. Entire Agreement. This Agreement contains a full and complete expression of the rights 
and obligations of the parties and it shall supersede all other agreements, written or oral, 
heretofore made by the parties. This Agreement may be modified only in writing, signed by 
the parties hereto.

Date:      Time:               AM / PM

Signature:                 
   (hospital representative) 

By:                   

Date:      Time:               AM / PM

Signature:                 
   (third-party payer) 

By:                   
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Completion of this document authorizes the disclosure and use of health information 
about you. Failure to provide all information requested may invalidate this 
authorization.

Name of patient:               

Use and Disclosure of Health Information

I hereby authorize                     
             (name of hospital or other provider) 

to release to: 

                  
(Persons/Organizations authorized to receive the information)

                  
(Address — street, city, state, zip code)

The following information:

a. □	All health information pertaining to my medical history, mental or physical   
 condition and treatment received; OR

		 □	Only the following records or types of health information  
   (including any dates): 

                  

                  

b. I specifically authorize release of the following information  
(check as appropriate):

		 □	Mental health treatment information      (initial)

		 □	HIV test results   (initial)

		 □	The following substance use disorder treatment information: 

                  

                  

                  

                   
                   (initial)

(over)
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A separate authorization is required to authorize the disclosure or use of 
psychotherapy notes, as defined in the federal regulations implementing the Health 
Insurance Portability and Accountability Act.1

Purpose

Purpose of requested use or disclosure:   □ Patient request   OR   □ Other: 

                  

                  

                  

Limitations, if any:               

                  

                  

Expiration

This authorization expires on (date):               

My Rights 

• I may refuse to sign this authorization. My refusal will not affect my ability to 
obtain treatment or payment or eligibility for benefits.2 

• I may inspect or obtain a copy of the health information that I am being asked to 
allow the use or disclosure of.

• I may revoke this authorization at any time, but I must do so in writing3 and submit 
it to the following address:                 

                  . 

My revocation will take effect upon receipt, except to the extent that others have 
acted in reliance upon this authorization.

1 Health care providers that do not maintain psychotherapy notes as defined in HIPAA may wish to delete this sentence.

2 If any of the HIPAA recognized exceptions to this statement applies, then this statement must be changed to describe the consequences to 
the individual of a refusal to sign the authorization when that covered entity can condition treatment, health plan enrollment, or benefit eligibility 
on the failure to obtain such authorization. A covered entity is permitted to condition treatment, health plan enrollment or benefit eligibility 
on the provision of an authorization as follows: (i) to conduct research-related treatment, (ii) to obtain information in connection with a health 
plan’s eligibility or enrollment determinations relating to the individual or for its underwriting or risk rating determinations, or (iii) to create health 
information to provide to a third party or for disclosure of the health information to such third party. Under no circumstances, however, may an 
individual be required to authorize the disclosure of psychotherapy notes.

3 Patients of federally-assisted substance abuse programs and patients whose records are covered by LPS may revoke an authorization verbally.
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• I have a right to receive a copy of this authorization.4

• Information disclosed pursuant to this authorization could be redisclosed by the 
recipient. Such redisclosure is in some cases not prohibited by California law 
and may no longer be protected by federal confidentiality law (HIPAA). However, 
California law prohibits the person receiving my health information from making 
further disclosure of it unless another authorization for such disclosure is obtained 
from me or unless such disclosure is specifically required or permitted by law. 

Signature

Date:       Time:             AM / PM

Signature:                
        (patient/legal representative)

If signed by a person other than the patient, indicate relationship:      

Print name:                
        (legal representative)

Notes for Providers that Use this Form:

• If the purpose of the authorization is to use the information for marketing by 
a third party that remunerates the provider, a statement to this effect must be 
included in this authorization form.

• If the purpose of the authorization is for the sale of protected health information 
(PHI), this form must state whether the PHI can be further exchanged for 
remuneration by the initial recipient.

• A provider that discloses health information pursuant to an authorization must 
communicate any limitation contained in the authorization to the recipient [Civil 
Code Section 56.14]. The required notification may be accomplished by giving 
the recipient a copy of the authorization form. 

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

4 Under HIPAA, the individual must be provided with a copy of the authorization when it has been requested by a covered entity for its own uses 
and disclosures (see 45 C.F.R. Section 164.508(c)(4)).

http://www.calhospital.org/taglines
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Name of Patient:               

 □ I do not want any information about me, including my general medical condition and my 
location within the hospital, to be made available to the public. I understand the hospital 
cannot effectively screen the identity of persons making inquiries, so this prohibition extends 
to all callers, which may include family, friends and clergy.

 □ I do not want my name or religious affiliation given to a member of the clergy, such as a priest 
or rabbi, if they do not ask for me by name. 

Date:        Time:             AM / PM

Signature:                 
   (patient/legal representative)

If signed by other than patient, indicate relationship:             

Print name:                
     (legal representative)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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Penal Code Sections 11165.7, 11166 and 11167 require specified health care practitioners and 
other persons who have knowledge of or observe a child in his or her professional capacity or 
within the scope of his or her employment whom he or she knows or reasonably suspects has 
been the victim of child abuse or neglect to report the known or suspected instance of child abuse 
immediately or as soon as practicably possible by telephone and to prepare and send a written 
report thereof within 36 hours of receiving the information concerning the incident.

You are a person who is required to report known or suspected child abuse or neglect. The 
reporting obligations that you must fulfill are described in Penal Code Sections 11165.7, 11166 and 
11167 attached to this form. You must read this attachment.

The identity of all persons who make child abuse reports is confidential and disclosed only among 
agencies receiving or investigating mandated reports, to the prosecutor in a criminal prosecution 
or in an action initiated under Welfare and Institutions Code Section 602 arising from alleged child 
abuse, or to counsel appointed to represent the child pursuant to Welfare and Institutions Code 
Section 317(c), or to the county counsel or prosecutor in a proceeding under Family Code Section 
7800 et seq. or Welfare and Institutions Code Section 300 et seq., or to a licensing agency when 
abuse or neglect in out-of-home care is reasonably suspected, or when those persons waive 
confidentiality, or by court order. No such agency or person may disclose the identity of any person 
who makes a child abuse report to that person’s employer, except with the employee’s consent or 
by court order. [Penal Code Section 11167(d)]

NOTE: The hospital may wish to supplement this form by providing the new employee a copy of 
chapter 17 of CHA’s Consent Manual, which describes the child abuse reporting requirements. If 
this approach will be used, this form should indicate:

We have attached a copy of the portion of CHA’s Consent Manual that describes 
the California Child Abuse and Neglect Reporting Act. You should read this material 
carefully. If you have any questions regarding your reporting obligations, please 
discuss your questions with [insert the name and title of the person who should 
answer questions].

NOTE: The hospital may supplement this form by discussing any special policy it has regarding 
notifying supervisors and administration about reports that will be or are made, and how the 
reporting is coordinated when several employees become aware of the same instance of suspected 
child abuse or neglect. Such a discussion could, for example, include the following statement: 

Your supervisor and administration should be notified whenever you believe that 
you may be required to report suspected child abuse or neglect. In addition, usually 
several hospital employees and medical staff members will learn about the same 
instance of suspected abuse or neglect. The patient’s attending physician (or other 
designated person) shall be responsible for making the reports or for identifying the 
member of the health care team who shall assume this responsibility.

(over)
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I have read the attached information regarding child abuse and neglect reporting obligations under 
California law. I understand that I must comply with these legal requirements, and I agree to do so.

Date:        Time:             AM / PM

Signature:                 
   (employee)

Print name:                
     (employee)

NOTE: The employer is required by law to attach a copy of Penal Code Sections 11165.7, 11166 
and 11167 to this form.

Reference:  Penal Code Sections 11165.7, 11166 and 11167
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This report must be made within 36 hours.

(Name of patient)            has been brought to 
(hospital name)                , 
(hospital address)                
(city)               , from a health facility, 
as defined in Health and Safety Code Section 1250, or from a community care facility, as defined 
in Health and Safety Code Section 1502. The patient identified above exhibits a physical injury or 
condition which, in the opinion of the undersigned physician, reasonably appears to be the result of 
neglect or abuse.

The character and extent of the physical injury or condition is: 

                  

                  

Date:        Time:             AM / PM

Signature:                 
   (hospital’s duly authorized representative)

Print name:                
     (hospital’s duly authorized representative)

 

Title:       

Phone:      

Date:        Time:             AM / PM

Signature:                 
   (physician)

Print name:                
     (physician)

Phone:      

Reference:   Penal Code Section 11161.8
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The Elder Abuse and Dependent Adult Civil Protection Act (Welfare and Institutions Code Sections 
15600-15659) requires specified health care practitioners, clergy members, care custodians and 
other persons who have knowledge of or reasonably suspect abuse or neglect of an elder or 
dependent adult to report by telephone or through a confidential Internet reporting tool (if available 
and appropriate). If the initial report is made by phone, a follow-up written report or an Internet 
report must later be sent. The reporting time frames are described in the attached document.

You are a person who is required to report known or suspected abuse or neglect of an 
elder or dependent adult. The reporting obligations you must fulfill are described in Welfare and 
Institutions Code Section 15630, attached to this form. You must read this attachment. 

NOTE: The hospital may wish to supplement this form by providing the new employees a copy 
of chapter 17 of CHA’s Consent Manual, which describes the elder and dependent adult abuse 
reporting requirements. If this approach will be used, this form should indicate:

We have attached a copy of the portion of the California Hospital Association’s 
Consent Manual that describes the California elder and dependent adult abuse 
and neglect reporting law. You should read this material carefully. If you have any 
questions regarding your reporting obligations, please discuss your questions with 
[insert the name and title of the person who should answer questions].

NOTE: The hospital may supplement this form by discussing any special policy it has regarding 
notifying supervisors and administration about reports that will be or are made, and how the 
reporting is coordinated when several employees become aware of the same instance of suspected 
elder or dependent adult abuse. Such a discussion could, for example, include the following 
statement: 

Your supervisor and administration should be notified whenever you believe that you 
may be required to report suspected elder or dependent adult abuse or neglect. In 
addition, usually several hospital employees and medical staff members will learn 
about the same instance of suspected abuse or neglect. The patient’s attending 
physician (or other designated person) shall be responsible for making the reports 
or for identifying the member of the health care team who shall assume this 
responsibility.

The identity of persons who report elder or dependent adult abuse or neglect is confidential and 
may be disclosed only among the following agencies or persons representing an agency: 

1. An adult protective services agency.

2. A long-term care ombudsperson program.

3. A licensing agency.

4. A local law enforcement agency.

5. The office of the district attorney.

(over)
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6. The office of the public guardian.

7. The probate court.

8. The bureau.

9. The Department of Consumer Affairs, Division of Investigation.

10. Counsel representing an adult protective services agency.

In addition, the identity of a person who reports elder or dependent adult abuse or neglect may be 
disclosed under the following circumstances:

1. To the district attorney in a criminal prosecution.

2. When the reporter waives his or her confidentiality rights.

3. By court order.

[Welfare and Institutions Code Section 15633.5]

I have read the attached information regarding elder and dependent adult abuse reporting 
obligations under California law.  I understand that I must comply with these legal requirements, and 
I agree to do so.

Date:        Time:             AM / PM

Signature:                 
   (employee)

Print name:                
     (employee)

NOTE: The employer is required by law to attach a copy of Welfare and Institutions Code Section 
15630 to this form.

Reference:  Welfare and Institutions Code Sections 15633.5 and 15659
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[HOSPITAL LETTERHEAD]

(Must include hospital name and address elsewhere  
if this form is not reproduced on hospital letterhead)

[Date of report]

State of California, Department of Public Health
Licensing and Certification District Office
[Street Address]
[City], CA [ZIP]

To Whom It May Concern:

This hospital believes it may have detected the adverse event indicated below as defined in Health 
and Safety Code Section 1279.1, and is hereby reporting pursuant to Health and Safety Code 
Section 1279.1. 

Due to the short time frame required for reporting in the law, the information this hospital has may 
be incomplete. If further investigation shows that no adverse event as defined in this law took place, 
you will be notified. However, in order to comply with the law’s short time frame, this hospital is 
taking a precautionary measure and reporting accordingly. 

This hospital may have detected the adverse event checked below:

 □ 1. Surgery performed on a wrong body part that is inconsistent with the documented    
 informed consent for that patient. This does not include a situation requiring prompt   
 action that occurs in the course of surgery or a situation that is so urgent as to preclude   
 obtaining informed consent.

 □ 2. Surgery performed on the wrong patient.

 □ 3. The wrong surgical procedure performed on a patient, which is a surgical procedure   
 performed on a patient that is inconsistent with the documented informed consent for that   
 patient. This does not include a situation requiring prompt action that occurs in the course   
 of surgery or a situation that is so urgent as to preclude obtaining informed consent.

 □ 4. Retention of a foreign object in a patient after surgery or other procedure, excluding   
 objects intentionally implanted as part of a planned intervention and objects present prior   
 to surgery that are intentionally retained.

 □ 5. Death during or up to 24 hours after induction of anesthesia after surgery of a normal,   
 healthy patient who has no organic, physiologic, biochemical, or psychiatric disturbance   
 and for whom the pathologic processes for which the operation is to be performed are   
 localized and do not entail a systemic disturbance.



Form 20-1 Adverse Event Report Form —  Sample

Page 2 of 4      (10/18) C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

 □ 6.  Patient death or serious disability associated with the use of a contaminated drug,   
 device, or biologic provided by the health facility when the contamination is the    
 result of generally detectable contaminants in the drug, device, or biologic,    
 regardless of the source of the contamination or the product.

 □ 7.  Patient death or serious disability associated with the use or function of a device in   
 patient care in which the device is used or functions other than as intended. For    
 purposes of this subparagraph, “device” includes, but it not limited to, a catheter, drain,   
 or other specialized tube, infusion pump, or ventilator.

 □ 8.  Patient death or serious disability associated with intravascular air embolism that occurs   
 while being cared for in a facility, excluding deaths associated with neurosurgical    
 procedures known to present a high risk of intravascular air embolism.

 □ 9.  An infant discharged to the wrong person.

 □ 10. Patient death or serious disability associated with patient disappearance for more than   
 four hours, excluding events involving adults who have competency or decision making   
 capacity.

 □ 11. A patient suicide or attempted suicide resulting in serious disability while being cared   
 for in a health facility due to patient actions after admission to the health facility,    
 excluding deaths resulting from self-inflicted injuries that were the reason for    
 the admission to the health facility.

 □ 12. A patient death or serious disability associated with a medication error, including, but not  
 limited to, an error involving the wrong drug, the wrong dose, the wrong patient, the   
 wrong time, the wrong rate, the wrong preparation, or the wrong route of administration,   
 excluding reasonable differences in clinical judgment on drug selection and dose.

 □ 13. A patient death or serious disability associated with a hemolytic reaction due to the   
 administration of ABO-incompatible blood or blood products.

 □ 14. A maternal death or serious disability associated with labor or delivery in a low-risk   
 pregnancy while being cared for in a facility, including events that occur within 42 days   
 postdelivery and excluding deaths from pulmonary or amniotic fluid embolism, acute fatty  
 liver of pregnancy, or cardiomyopathy.

 □ 15. Patient death or serious disability directly related to hypoglycemia, the onset of which   
 occurs while the patient is being cared for in a health facility.

 □ 16. Death or serious disability, including kernicterus, associated with failure to identify and   
 treat hyperbilirubinemia in neonates during the first 28 days of life. For purposes of this   
 subparagraph, “hyperbilirubinemia” means bilirubin levels greater than 30 miligrams per   
 deciliter.

 □ 17. A Stage 3 or 4 ulcer, acquired after admission to a health facility, excluding progression   
 from Stage 2 to Stage 3 if Stage 2 was recognized upon admission.

 □ 18. A patient death or serious disability due to spinal manipulative therapy performed at the   
 health facility.
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 □ 19. A patient death or serious disability associated with an electric shock while being    
 cared for in a health facility, excluding events involving planned treatments, such as   
 electric countershock.

 □ 20. Any incident in which a line designated for oxygen or other gas to be delivered to a   
 patient contains the wrong gas or is contaminated by a toxic substance.

 □ 21. A patient death or serious disability associated with a burn incurred from any source   
 while being cared for in a health facility.

 □ 22. A patient death associated with a fall while being cared for in a health facility.

 □ 23. A patient death or serious disability associated with the use of restraints or bedrails while  
 being cared for in a health facility.

 □ 24. Any instance of care ordered by or provided by someone impersonating a physician,   
 nurse, pharmacist, or other licensed health care provider.

 □ 25. The abduction of a patient of any age.

 □ 26. The sexual assault of a patient within or on the grounds of a health facility.

 □ 27. The death or significant injury of a patient or staff member resulting from a physical   
 assault that occurs within or on the grounds of a facility.  [Note: if this item is checked   
 because a staff member suffered death or significant injury due to a physical assault   
 on the grounds of the facility, please indicate the staff member’s name at the bottom   
 of the form, rather than a patient’s name.]

 □ 28. An adverse event or series of adverse events that cause the death or serious disability   
 of a patient, personnel, or visitor.  [Note: An “adverse event” is defined as the incidents   
 described in items 1. through 27., above. Thus, this category probably does not capture   
 any additional adverse events not described in items 1. through 27. above. If for some   
 reason an adverse event report is made about an event not listed in items 1. through 27.   
 above, a brief description of the event should be included on this form. If a hospital   
 has an adverse event that causes the death or serious disability of a patient, personnel,   
 or visitor but is not listed above in items 1. through 27., legal counsel should be    
 consulted to determine whether it should be reported. A different reporting     
 requirement may apply.]

Hospital’s code to link this report to its file regarding this potential adverse event:  

                  

                  

                  

Date hospital detected the adverse event:               

Please contact me at [insert phone number] or at [insert fax number] if you require further 
information.

Sincerely,

[Name]

[Title]

(over)
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NOTE: “Serious disability” means:

a. A physical or mental impairment that substantially limits one or more of the major life 
activities of an individual, if the impairment lasts more than seven days or is still present at 
the time of discharge from an inpatient health care facility, or 

b. The loss of bodily function, if the loss lasts more than seven days or is still present at the 
time of discharge from an inpatient health care facility, or 

c. The loss of a body part.

*Generally, this report must be made within five days of detection. However, if the adverse event 
is an ongoing or urgent threat to the welfare, health, or safety of patients, personnel or visitors, a 
report must be made within 24 hours of detection.



F O R M  2 1 - 1

Incident Report  
(Complete Immediately for Every Incident and Send to 
Administrator)

  (03/13)      Page 1 of 2 © C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

                  
(Hospital Name)          (For Addressograph Plate)

       
(City)  

Administrator: 
Please forward to Hospital Attorney

Confidential Report of an Incident 
(Not a Part of the Medical Record)

Patient:     Age:     Sex:     Room:    
   (Last Name, First Name)            (M / F) 

Admitting Diagnosis:         Date of Admission:       

If Outpatient, Date of Visit:         Reason for Visit:        

Attending Physician:                     

Date of Incident:      Time:     AM / PM

Were Bed Rails Up?        Was Safety Belt In Use?      

Was Patient Rational?        Hi/Lo Bed Position:       

Drugs Given Within 12 Hours Prior to Incident: 

Sedatives:    Dose:         Time:      AM / PM

Narcotics:    Dose:         Time:      AM / PM

Dr.       Notified By:           

At Time:                                     AM / PM  Time Doctor Responded:         AM / PM

Nurse’s Account of the Incident (Include Exact Location):
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List Witnesses or Persons Familiar With Details of Incident and Other Patients in the Same Room:

Name:                 

Address:                 

                     

Phone:                  

Name:                 

Address:                 

                     

Phone:                  

Name:                 

Address:                 

                     

Phone:                  

History of Incident as Related By the Patient:               

                  

Immediate Actions (and their outcomes):               

                  

                  

Notifications:

a. Will/was report made under the Safe Medical Devices Act? Yes No (circle one)

b. Will/was report made to the California Department of Public Health as an adverse event or 
unusual occurrence?  Yes No (circle one)

c. Will/was patient or legal representative notified of any unexpected outcome?  
Yes No (circle one)

d. Will/was attending physician notified? Yes No (circle one)

Doctor’s Report of Patient’s Condition (From Progress Notes):          

                  

                  

                  

 
Date of Report:       Time:          AM / PM

Signature:                 
   (Nurse or Supervisor Reporting)
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This Report is Confidential— 
Not Part of the Medical Record

Date of Report:                         /   /        Time:        AM / PM

                  MM                     DD             YY

Name of Patient or Person Involved:               

Medical Record Number or Other Identifying Information:           

Check One: 

 □ Inpatient   Admitting Diagnosis:        

 □ Outpatient/ER   Reason for Visit:        

 □ Visitor/Volunteer  

Sex: □	Male     □	Female

Age:     Yrs. 

If under 1 year, circle one:    0-14 days 15-29 days   1-6 months  7-11 months

 
Newborn Problems:

 □ Not Applicable   □ Apgar less than 5 at 5 minutes

 □ Coma    □ Gestation less than 35 weeks

 □ Convulsion 

Date/time of admission:                   /   /                AM / PM (circle one)
                                 MM          DD          YY

Date/time of event or effect:               /   /                AM / PM (circle one)
                                  MM          DD         YY

Description of what happened (include exact location):            

                  

If drug, IV infusion, treatment or equipment involved, specify name:         

Description of immediate actions and outcome:              

                  

Lost/damaged property:               
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Severity of outcome:  

 □ Minor outcome: Medical review, extra observations or monitoring 

 □ Moderate outcome: Minor diagnostic investigations or treatments (e.g. blood test, 
urinalysis, first aid treatment) 

 □ Moderate/Significant outcome: Treatment with another drug, surgical intervention/
cancellation, transfer to another area with no increased length of stay 

 □ Significant outcome: Hospital admission or increased length of stay/morbidity which 
continued at discharge 

 □ Severe outcome: Permanent disability or contributed to the patient’s death 

Notifications:

a. Will/was report made under the Safe Medical Devices Act? Yes No (circle one)

b. Will/was report made to the California Department of Public Health as an adverse event or 
unusual occurrence?  Yes No (circle one)

c. Will/was patient or legal representative notified of any unexpected outcome?  
Yes No (circle one)

d. Will/was attending physician notified? Yes No (circle one)

Witnesses to event or effect: 

Name:                 

Address:                 

Phone:                  

Name:                 

Address:                 

Phone:                  

This report completed by:

Name:                 

Title:                  

Phone:                  
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Patient’s Name:               

I am consenting to be tested to see whether I have been infected with the Human Immunodeficiency 
Virus (HIV), which is the probable causative agent of Acquired Immune Deficiency Syndrome 
(AIDS).

The Meaning of the Test 

This test is not a test for AIDS but only for the presence of HIV. Being infected with HIV does not 
mean that I have AIDS or that I will have AIDS or other related illnesses in the future. Other factors 
must be reviewed to determine whether I have AIDS.

Most test results are accurate, but sometimes results can be wrong or uncertain. Test results could 
indicate that I am infected with HIV when I am not (false positive) or they could fail to detect that I 
am infected with HIV when I really am (false negative). Sometimes, the test cannot tell whether or 
not I am infected at all. If I have been recently infected with HIV, it may take some time before a test 
will detect the infection. For these reasons, I may have to repeat the test.

Confidentiality

California law limits the disclosure of my HIV test results. As a general rule, the law states that no 
one but my doctor and other caregivers may be told about the test results unless I give specific 
written consent to let other people know. However, in some cases, my test results could be 
disclosed to my spouse, any sexual partner(s) or needle-sharing partner(s), the county health 
officer, to a health care worker who has had a substantial exposure to my blood or other potentially 
infectious material or to some other persons as required or authorized by law. Information relating to 
my test results is kept in my medical record.

Benefits and Risks of the Test

The test results can help me make better decisions about my health care and my personal life. The 
test results can help me and my doctor make decisions concerning medical treatments. There are 
numerous treatment options available for persons who test positive for HIV. If the results are positive, 
I know that I can infect others and that I can act to prevent this.

Potential risks of the test include psychological stress while awaiting the results and distress if the 
results are positive.

Obligations of Ordering Medical Care Providers

A doctor or other medical care provider who orders an HIV test is required to:

• Inform the patient that an HIV test is planned;

• Provide information to the patient about the HIV test;

• Inform the patient that there are numerous treatment options available for a person who tests 
positive for HIV and that a person who tests negative for HIV should continue to be routinely 
tested; and
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• Advise the patient that he or she has the right to decline the HIV test.

I understand that if I am pregnant, my doctor will give me additional information about HIV and the 
HIV test as it applies to my condition.

More Information

I understand that before I decide to take this test I should be sure that I have asked my doctor any 
questions I may have about the test, its meaning, its risks and benefits, and any alternatives to the 
test.

Consent for HIV Test

By my signature below, I confirm that: 

• I have read and understood the information in this form and I understand it;

• I have been given all of the information I desire concerning the HIV test, its meaning, expected 
benefits, possible risks, and any alternatives to the tests, and I have had my questions answered; 

• I understand that I have the right to decline an HIV test; and

• I give my consent for the performance of a test to detect HIV.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship*:          

Print name:                
     (legal representative) 

*This consent may be signed by a person other than the patient only under the following circum-
stances:

1. The patient is under twelve (12) years of age or, as a result of his/her physical or mental 
condition, is incompetent to consent to the HIV antibody blood test; and

2. The person who consents to the test on the patient’s behalf is lawfully authorized to make 
health care decisions for the patient, e.g., an agent appointed by the patient in a power 
of attorney for health care; the parent or guardian of a minor; an appropriately authorized 
conservator; or, under appropriate circumstances, the patient’s closest available relative (see 
chapters 2 and 23 of CHA’s Consent Manual); and

3. It is necessary to obtain the patient’s HIV antibody test results in order to render appropriate 
care to the patient or to practice preventative measures.

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)
Reference: Health and Safety Code Section 121020

http://www.calhospital.org/taglines
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I hereby acknowledge that my attending physician, Dr. (physician name)       
        , has informed me that there has been 
a significant exposure to my blood or other bodily fluid by health care personnel, emergency 
personnel or another “exposed individual,” as defined in Health and Safety Code Sections 120260-
120262.

Refusal to Consent to Communicable Disease Testing

My attending physician has informed me of the nature and advisability of, the risks and benefits of, 
the alternatives to (and their risks and benefits), and the probable consequences of, undergoing 
testing and refusing testing for the following communicable disease(s): 

                  .

I have refused to give my consent to this testing. 

I understand that an available blood or other sample will be tested for the following communicable 
disease(s):               despite my 
refusal to consent. The results of the testing will be given to the exposed individual.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative) 

(over)
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Refusal to Receive Results of Communicable Disease Testing

I hereby refuse to receive the results of testing for the following communicable disease(s):  
                that may legally 
be performed on my blood or other patient samples in accordance with Health and Safety Code 
Sections 120260-120262. I understand that the test results will not be placed in my medical record. 

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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I have been informed that protective side rails should be placed on my bed and raised for my 
personal protection. 

I hereby instruct the hospital and its employees not to place or raise protective side rails on my 
bed. I hereby assume all risks, including the risk of falling from the bed to the floor, in connection 
therewith and fully release the hospital, its employees, my physician(s) and any other person 
participating in my care, from any and all liability for any injury or damage to me by reason of the 
failure to place or raise protective side rails on my bed.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative)  

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Original: Medical Record

Copy:  Patient

http://www.calhospital.org/taglines
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I hereby request (name of appliance)                in my 
room while a patient in (name of hospital)               . 

I do this at my own risk and hereby release and hold harmless the hospital, its employees, my 
physician(s) and any other person participating in my care from any and all responsibility for burns, 
injuries or property damage which may result from or because of my use of the appliance(s).

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative) 

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Original: Medical Record

Copy: Patient

http://www.calhospital.org/taglines
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Consent to Photograph
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This form is to be used only for photographs taken for treatment or the hospital’s own health 
care operations. Photography for other purposes (e.g., research, publication, outside education, 
marketing, public relations, news or documentary) requires use of the form “Consent to 
Photograph and Authorization for Use and Disclosure (CHA Form 24-4).

I hereby consent to be photographed while receiving treatment at the hospital. 

I understand that the images from such photography may be used for my treatment or for hospital 
health care operations such as peer review or medical education, as the hospital or my treating 
physician(s) deem appropriate. The use of such images is subject only to the following limitations:

                  

                  

The term “photograph” as used herein includes video or still photography, in digital or any other 
format, and any other means of recording or reproducing images.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

Original:   Medical Record

Copy:      Patient

http://www.calhospital.org/taglines
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Consent to Photograph and Authorization for Use 
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Patient Name:               

Consent to Photograph

I hereby consent to be photographed while receiving treatment at the hospital. The term 
“photograph” includes video or still photography, in digital or any other format, and any other means 
of recording or reproducing images.

                  
(Signature) 

Authorization for Use and Disclosure

I hereby authorize the use of the photograph(s) by, or disclosure of the photograph(s) to: 

                  
(Persons/Organizations authorized to receive the information) 

                  
(Address — street, city, state, zip code)

Purpose

I hereby authorize the use or disclosure of the photograph(s) for the following uses or purposes 
(describe permitted uses, e.g., dissemination to hospital staff, physicians, health professionals, and 
members of the public for educational, treatment, research, scientific, public relations, marketing, 
news media, and charitable purposes):

                  

                  

                  

I consent to be photographed and authorize the use or disclosure of such photograph(s) in 
order to assist scientific, treatment, educational, public relations, marketing, news media, and 
charitable goals, and I hereby waive any right to compensation for such uses by reason of the 
foregoing authorization.  I and my successors or assigns hereby hold the hospital, its employees, 
my physician(s), and any other person participating in my care and their successors and assigns 
harmless from and against any claim for injury or compensation resulting from the activities 
authorized by this agreement.
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Expiration

This Authorization expires (insert date):               

Upon expiration of this Authorization, this hospital will not permit further release of any photograph, 
but will not be able to call back any photographs or information already released.

My Rights 

I may request cessation of filming or recording at any time.

I may rescind this Authorization up until a reasonable time before the photograph is used, but I must 
do so in writing and submit it to the following address: 

                  . 

I may inspect or obtain a copy of the photograph whose use or disclosure I am authorizing.

I may refuse to sign this Authorization. My refusal will not affect my ability to obtain treatment or 
payment or eligibility for benefits.1 

I have a right to receive a copy of this Authorization.2 

Information disclosed pursuant to this Authorization could be re-disclosed by the recipient. Such 
re-disclosure is in some cases not protected by California law and may no longer be protected by 
federal confidentiality law (HIPAA).

I understand that I will not receive any financial compensation.

If this box □  is checked, the hospital will receive compensation for the use or disclosure of my 
photograph(s). 3

Signature

Date:      Time:               AM / PM

Signature:                 
   (patient/representative/spouse/financially responsible party) 

If signed by someone other than patient, indicate relationship:          

Print name:                
     (patient/representative/spouse/financially responsible party) 

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

1 If any of the HIPAA recognized exceptions to this statement applies, then this statement must be changed to describe the consequences to 
the individual of a refusal to sign the authorization when that covered entity can condition treatment, health plan enrollment, or benefit eligibility 
on the failure to obtain such authorization. A covered entity is permitted to condition treatment, health plan enrollment or benefit eligibility 
on the provision of an authorization as follows: (i) to conduct research-related treatment, (ii) to obtain information in connection with a health 
plan’s eligibility or enrollment determinations relating to the individual or for its underwriting or risk rating determinations, or (iii) to create health 
information to provide to a third party or for disclosure of the health information to such third party. Under no circumstances, however, may an 
individual be required to authorize the disclosure of psychotherapy notes.

2 Under HIPAA, the individual must be provided with a copy of the authorization when it has been requested by a covered entity for its own uses 
and disclosures (see 45 C.F.R. Section 164.508(c)(4).

3 The hospital is to complete this section of the form.

http://www.calhospital.org/taglines
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Request for Presence of Observer During 
Childbirth/Medical Procedure
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I, (patient name)        , expecting to undergo 
childbirth/a medical procedure, hereby request the presence of (observer name)     
          to (hospital name)     
           during childbirth/the following 
medical procedure:               .

I have been instructed by the attending physician/health care practitioner concerning standard 
practices during the childbirth/medical procedure. I hereby release the attending physician/health 
care practitioner and (hospital name)               , their 
officers, directors, agents, and employees from any liability in the event the presence of the observer 
during childbirth/medical procedure leads to injury to me or to the observer or to others.

Date:      Time:               AM / PM

Signature:                 
   (patient/legal representative)

If signed by someone other than patient, indicate relationship:          

Print name:                
     (legal representative) 

Witness:                 

Date:      Time:               AM / PM

     

I, the observer, understand that during the childbirth/medical procedure, the attending physician/
health care practitioner and the hospital staff must devote their full attention to the patient. I therefore 
agree to:

1. Bring to the attention of the attending physician/health care practitioner and the hospital 
nursing staff any medical problems I have which could interfere with the care of the patient. 
Such problems might include:

 □ Lapse of consciousness problems, such as fainting, epilepsy, narcolepsy, etc.

 □ Weak stomach

 □ Convulsions

 □ Diabetes

 □ Heart problems

2. Conform to all rules and regulations of the hospital.
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3. Comply with all orders and directions of the attending physician/health care practitioner and 
hospital nursing staff.

4. Leave the area immediately if considered necessary by the attending physician/health care 
practitioner or hospital nursing staff.

I have been instructed by the attending physician/health care practitioner concerning standard 
practices during the childbirth/medical procedure. I understand and agree that the hospital, 
physicians and other personnel have no duty to me and I hereby release the attending physician/
health care practitioner and (hospital name)               , 
their officers, directors, agents, and employees from any liability in the event my presence during the 
childbirth/medical procedure leads to injury to me or to the patient or to others.

Date:      Time:               AM / PM

Signature:                 
   (observer) 

Witness:                 

Date:      Time:               AM / PM

Certificate of Attending Physician / Health Care Practitioner

I am the attending physician/health care practitioner of the above-named patient. I have conferred 
with both the patient and the above-named observer, and I believe the patient and the observer 
understand, and will comply with, the hospital’s policies regarding the presence of the observer 
during the childbirth/medical procedure. It is my medical judgement that the presence of the 
observer during the childbirth/medical procedure will not compromise the health or safety of the 
patient, the observer, or others.

Date:      Time:               AM / PM

Signature:                 
   (attending health care practitioner)

NOTE:  This form should include taglines as required by the Affordable Care Act.  
(See www.calhospital.org/taglines, for detailed information.)

http://www.calhospital.org/taglines
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Report of a Hospital Death Associated With 
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Form CMS-10455 (11/13) 1

REPORT OF A HOSPITAL DEATH ASSOCIATED WITH RESTRAINT OR SECLUSION
A. Hospital Information:
Hospital Name CCN

Address

City State Zip Code

Person Filing the Report Filer’s Phone Number

B. Patient Information:
Name Date of Birth

Primary Diagnosis(es)

Medical Record Number Date of Admission Date of Death

Cause of Death

C. Restraint Information (check only one):
 While in Restraint, Seclusion, or Both
 Within 24 Hours of Removal of Restraint, Seclusion, or Both
 Within 1 Week, Where Restraint, Seclusion or Both Contributed to the Patient’s Death

Type (check all that apply):
 Physical Restraint      Seclusion      Drug Used as a Restraint

If Physical Restraint(s), Type (check all that apply):

 01 Side Rails
 02 Two Point, Soft Wrist
 03 Two Point, Hard Wrist
 04 Four Point, Soft Restraints
 05 Four Point, Hard Restraints
 06 Forced Medication Holds
 07 Therapeutic Holds

 08 Take-downs
 09 Other Physical Holds (specify): 
 10 Enclosed Beds
 11 Vest Restraints
 12 Elbow Immobilizers
 13 Law Enforcement Restraints

If Drug Used as Restraint:
Drug Name Dosage

DEPARTMENT OF HEALTH AND HUMAN SERVICES
CENTERS FOR MEDICARE & MEDICAID SERVICES

Form Approved
OMB No. 0938-1210
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SYMBOLS

5150, 15.9 to 15.17

A

Abandoned minors—See Minor patients, abandoned, 
See also Safe surrender of newborn

Abandonment of newborn—See Safe surrender of 
newborn

Abbreviations in medical record, 7.2, 7.10
Abortion

Agent may not consent to, 3.11
Child abuse, 17.13
Consent to, 5.21 to 5.22
Partial-birth, 5.20
Refusal to participate in, 5.20
Release from responsibility for treatment of 

miscarriage or partial abortion, 5.22
Signage, 5.20

Absence from facility, 12.19, 12.35 to 12.36— 
See also Disappearance of patient,  
See also Leaving hospital against medical advice

Abuse—See Child abuse, See Elder and dependent adult 
abuse
Alcohol—See Alcohol or drug abuse
Child—See Child abuse
Dependent adult—See Elder and dependent adult 

abuse
Domestic, 17.31 to 17.32
Drug—See Alcohol or drug abuse
Elder—See Elder and dependent adult abuse
Forensic medical reports, 17.12, 17.27
Maternity patient abusing substances, 13.3
Partner—See Domestic abuse
Patient rights advocates, 16.10 to 16.17
Records related to abuse, 17.10 to 17.19
Refusal/withdrawal of life-sustaining treatment, 6.20
Sexual—See Child abuse; Domestic abuse;  

Elder and dependent adult abuse; and  
Sexual assault treatment

Spousal, 17.31 to 17.32
Substance—See Alcohol or drug abuse

Accounting of disclosures, 8.4
Acknowledgment of notice of lack of physician in-house 

coverage, 12.23
Acknowledgment of notice of physician ownership, 11.7
Acknowledgment of paternity, 13.8
Acquired Immune Deficiency Syndrome (AIDS)—

See Human Immunodeficiency Virus (HIV)
Admission to facility, 11.1 to 11.16

Advance directives—See Patient Self-Determination 
Act

Information to be given to patient, 1.1 to 1.2, 11.6, 
16.4

Involuntary admission, psychiatric patient,  
15.7 to 15.9

Patient Self-Determination Act, 1.1
Voluntary admission, psychiatric patient, adult,  

15.2 to 15.4
Voluntary admission, psychiatric patient, minor,  

15.4 to 15.7
Adopted minors—See Minor patients, adopted
Advance directives, 1.1 to 1.12, 3.3 to 3.16, 6.10, 6.14, 

11.7—See also Patient Self-Determination Act,  
See also Surrogate decision maker
Anatomical gift, 3.10, 3.13, 14.15
Consent for autopsy, 3.10, 14.8 to 14.9
Declining to comply, 3.12
Divorced spouse as agent, 3.8
Documentation, 1.2, 3.13
Duration, 3.8
Electronic, 3.6
Font size, 1.3
Forgoing life-sustaining treatment, 3.13, 6.12
HIV/AIDS, 5.4
Limitations, 3.11
Military, 3.7
Notarization, 3.5
Psychiatric, 3.15
Registration with Secretary of State, 3.9
Revocation, 3.8
Witnessing, 3.5
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Adverse event reporting, 19.7 to 19.11
Adverse reactions to vaccines, 18.15
Aftercare plan, 12.8 to 12.9
Agent—See Advance directives
Aid in dying—See End of Life Option Act
AIDS—See Human Immunodeficiency Virus (HIV)
Alcohol or drug abuse, 4.16, 8.1, 9.3, 13.3, 15.2,  

15.13 to 15.15
Alternative dispute resolution—See Arbitration
Ambulance companies, release of patient information to, 

18.10
Amendment of medical record—See Medical record, 

amendment of
Americans with Disabilities Act, 1.13, 1.17
Anatomical gift, 3.10, 3.13, 14.9 to 14.19

Confidentiality, 14.19
Medical marijuana, 5.52
Minor, 4.17
Nondiscrimination, 5.52
Refusing to make, 14.13
Removal of parts, 14.17
Returning unused parts or cremated remains, 14.17

Ancillary services notice, 11.9
Animal bites, 18.8
Animals in facility, 1.17
Anti-dumping laws—See Transfer, patient
Antipsychotic medications—See Psychotropic 

medications
Apology, 19.7
Arbitration, 3.10, 11.14

Medical staff members, 11.16
Rescission, 11.16

Area agencies on aging, 12.10
Assault

Sexual—See Sexual assault
Assignment of insurance benefits, 11.3, 11.10
Assignment of proceeds of claim, 11.12
Attorney

Attorney-client privilege, 19.1
Report of incident to attorney, 19.1

Audiorecording, 8.13
Audit trails, 7.15
Authorization

For use or disclosure of health information, 8.4
Auxiliary aids, 1.13

B

Baby stalking, 13.5
Balance billing, 11.4
Battery, unconsented treatment as, 2.1, 11.1
Bills, 4.2, 12.36
Birth certificate, 13.5 to 13.17, 14.7
Birth control—See Contraception
Blind individuals, 1.13
Blood—See also Human Immunodeficiency Virus (HIV)

Donation by minors, 4.17
Paul Gann Blood Safety Act, 5.2
Refusal of, 6.4
Tests requested by law enforcement officers, 5.5,  

9.3 to 9.5
Blood transfusion, reaction, 19.14
Blood transfusions/products

Lookback notification, 18.16
Notification of recipient of infected transfusion, 18.17
Refusal of, 6.4

Bodies
Disposition of, 14.19 to 14.22
Disputes concerning, 14.21
Donated for research purposes, 14.9 to 14.19
Fetal remains, 13.10, 14.22

Body piercing, minors, 4.17
Born-Alive Infants Protection Act, 6.19, 12.27
Brain death—See Death
Breach of privacy or security, 4.2, 4.16, 7.18, 8.2, 8.3
Breast cancer

Consent to treatment for, 5.24
Mastectomy patient length of stay, 12.7

Breastfeeding, 13.15

C

California Consumer Privacy Act of 2018, 8.2
California Department of Health Care Services (DHCS), 

15.2
California Department of Public Health (CDPH), 1.5, 8.3, 

15.1, 19.3
California Department of Social Services (CDSS), 15.2
California Highway Patrol—See Law enforcement officers
Cancer registry, 18.13
Capacity, 3.4, 4.12
Caregiver authorization affidavit, 4.5
Car seats, children, 12.6
CD4+ T-Cell results, 18.7
CDPH—See California Department of Public Health 

(CDPH)
CDSS—See California Department of Social Services 

(CDSS)
Cells—See Tissue
Certificate—See Birth certificate; Death, certificate of; 

Fetal death
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Chaplains—See Clergy
Chargemaster, 11.11
Charity care—See Financial assistance
Child abuse, 4.10, 17.8 to 17.19

Abuse-related exams, 4.14, 8.12, 17.12
Newborn abandonment, 13.18 to 13.20
Refusal/withdrawal of life-sustaining treatment, 6.20
Reporting of, 8.4, 17.8 to 17.19

Childbirth—See Maternity patient
Child passenger restraint system, 12.6
Children—See Minors
Child seats, 12.6
Chromosomal defects, 13.12
Chronic intractable pain, 5.48
Clergy

Reporting child abuse, 17.10
Reporting elder or dependent adult abuse, 17.20

Cloning of humans, 10.23
Collagen injections, consent to, 5.25
Common law marriage, 4.14
Communicable diseases—See Reportable diseases/

conditions
Communication barriers, 1.19
Competency—See Capacity
Complaints—See Grievance procedure
Computed tomography—See CT studies (computed 

tomography)
Conditions of admission, 11.1 to 11.16

Arbitration, 11.14
Assignment of benefits, 11.3, 11.10
Assuring payment through conditions of admission, 

11.10
Assuring payment through other methods,  

11.11 to 11.14
Consent for use of organs, tissues and fluids for 

research or commercial purposes, 5.1, 11.5
Financial agreement, 11.3
Length of time valid, 11.6
Maternity patients, 11.2
Mental health patients, adults (voluntary), 15.3
Mental health patients, (involuntary), 15.16
Procedure, 11.5

Confidentiality of Medical Information Act (CMIA), 8.1
Congenital heart disease screening, 13.13
Consent

Abortion, 5.21 to 5.22
Adult patient, 2.1
Anatomical gift—See Anatomical gift
Assisted reproduction procedures, 5.45 to 5.47
Autopsy, 3.10, 14.8 to 14.9
Breast cancer treatment, 5.24
Capacity to consent, 3.4, 4.12
Cells, organs, tissue and fluids, 5.1, 5.44 to 5.45, 

11.5

Closest available relative, 3.24
Coerced, 2.12
Collagen injections, 5.25
Complicated procedures, 2.6
Consent by telephone, email and facsimile, 2.14
Contraception—See Contraception
Convulsive therapy, 5.36 to 5.40
Deafness screening, 13.13
Developmentally disabled adult, 3.19, 5.12
Documentation, 2.10, 3.12
Domestic partner, 3.25
Do not resuscitate, 6.12 to 6.13, 6.23 to 6.25
Duration, 2.12
Duty to obtain, 2.9 to 2.12
Electroconvulsive therapy, 5.36 to 5.40
Email, 2.15
Emergency treatment exception, 2.3, 3.11
Experimental treatment, 10.12 to 10.21
Facsimile, 2.15
Failure to obtain, 2.1 to 2.2
Family members, 6.14, 6.16
Fluids, tissue, organs, and cells, 5.1, 5.44 to 5.45, 

11.5
Font size on forms, 1.7
Gynecological cancer, 5.24
Gynecological exam, annual, 5.24
Hearing loss screening, 13.13
HIV testing, 4.14, 5.3 to 5.10, 13.2
Hospital role, 2.10
How to obtain, 2.12 to 2.15
Hysterectomy, 5.17 to 5.19
Immunizations, 5.26 to 5.29, 6.5
Implantation of cells, tissue, organs, 5.1,  

5.44 to 5.45
Implied consent, 2.3 to 2.6, 2.12
Incompetent patient, 3.19 to 3.25, 5.12,  

6.10 to 6.11, 6.15
Infertility procedures—See Assisted reproduction 

procedures
Informed, 2.1, 2.6 to 2.12
Insulin coma treatment, 5.36 to 5.40
Interpreter, 1.19
Interrogation by law enforcement officer, 9.6
Intimate partner violence, 4.15
Investigational drugs and devices, 10.3 to 10.5— 

See also Experimental treatment,  
See also Research

Mastectomy, length of stay, 12.7
Maternity, length of stay, 12.7, 13.16
Mental health treatment, 4.8, 4.15
Not required, 2.3, 2.4
Oral, 2.14
Organs, cells, tissues and fluids, 5.1, 5.44 to 5.45, 

11.5
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Pelvic exam while unconscious, 5.50
Photograph—See Photograph, consent to
Physician role, 2.9, 5.1, 6.14, 6.18, 6.20
Prisoner, 3.3, 9.1 to 9.10—See also Prisoners
Prostate cancer, 5.24
Prostate exams, 5.25
Psychosurgery, 5.33 to 5.36
Request to forgo resuscitative measures, 3.16
Research, 10.12 to 10.21
Reuse of hemodialysis filters, 5.22 to 5.24
Role of the hospital, 2.10
Role of the physician, 2.9, 5.1, 6.14, 6.18, 6.20
Silicon implants, 5.25
Simple and common procedures, 2.6, 11.1
Sterilization, 5.10 to 5.17
Telephone, email and facsimile, by, 2.14
Therapeutic privilege, 2.4
Tissue, organs, cells, and fluids, 5.1, 5.44 to 5.45, 

11.5
Two-doctor consent, 2.11
Vaccines, 5.26 to 5.29, 6.5
Written, 2.12 to 2.14, 7.4, 7.8

Conservatorship—See also Guardianship
AIDS/HIV testing, 5.3 to 5.10
Anatomical gift, 14.12
Conditions of admission, 11.5
Consent to experimental treatment, 3.17, 3.23, 

10.19 to 10.20
Consent to sterilization, 3.18, 3.23, 5.12
Consent to treatment, 2.1, 3.16 to 3.19, 5.12, 6.15
Developmentally disabled adult, 3.19
Disposition of remains, 14.21
Electroconvulsive therapy, 3.17, 3.23, 5.36 to 5.40
Experimental treatment, 10.19 to 10.20
Forgoing of life-sustaining treatment, 6.15
Lanterman-Petris-Short Act, 3.8, 3.16, 15.28,  

15.31 to 15.32
Mental health patient, 15.2, 15.9 to 15.17, 15.28, 

15.31
Convulsive treatment, 3.17, 3.23, 5.36 to 5.40
Gravely disabled patient, 15.2, 15.8, 15.16, 

15.25 to 15.28, 15.31 to 15.32
Involuntary admission to facility, 3.17, 3.23, 

15.7, 15.28, 15.31
Voluntary admission to facility (adult), 3.17, 3.23, 

15.1 to 15.2
Permanent, 3.23, 15.22
Probate Code, 3.16, 15.31
Public guardian, 3.19
Relationship to agent appointed in power of attorney 

for health care, 3.11
Temporary, 3.23, 15.22, 15.31

Contraception
Emergency, 5.43, 17.6
Minor consent to, 4.14

Conversion therapy, 16.8
Convulsive therapy

Agent may not consent to, 3.11
Consent to, 5.36 to 5.40
Conservator may not consent to, 3.17, 3.23
Minor may not consent to, 4.16

Coroner, 14.2, 14.7 to 14.8, 14.18
Court order authorizing medical treatment, 3.14, 3.21, 

6.4, 6.23
Credit reports, 7.16, 11.4
Crimes, reporting, 17.1 to 17.32
CT studies (computed tomography), 7.9, 19.15
Culturally and liguistically appropriate service standards, 

1.25

D

Deadly weapon
Possessed by psychiatric patient, 16.20 to 16.23

Deaf individuals, 1.13
Deafness screening, consent for, 13.13
Death, 14.1 to 14.24

Anatomical gift, 14.9 to 14.19
Autopsy, 14.8 to 14.9
Brain death, 14.1, 14.3
Burn, 18.16
Certificate of, 14.4 to 14.6
Child abuse, 17.8 to 17.19
Coroner case, 14.5
Death certificate, 14.4 to 14.6
Dependent adult abuse, 17.19 to 17.30
Disposition of personal property of decedent, 14.23
Disposition of remains, 14.6, 14.19 to 14.22
Documentation in the medical record, 14.2
Do not resuscitate, 6.12 to 6.13, 6.23 to 6.25
Elder abuse, 17.19 to 17.30
Fetal death, 13.9, 14.6, 14.22
Gift of remains, 14.9 to 14.19
Informing family, 14.3, 16.6
In restraints, 14.3, 19.9
In seclusion, 14.3, 19.9
Notifying family and others, 16.7
Pronouncement of, 14.1 to 14.2
Release of body, 14.6, 14.22
Release of information regarding, 14.3 to 14.4
Request to forgo resuscitative measures,  

6.12 to 6.13, 6.23 to 6.25
Restraints, 14.3, 19.9
Seclusion, 14.3, 19.9
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Sentinel event, 19.5
Time of death, 14.1
Unclaimed dead, 14.22
Uniform Anatomical Gift Act, 14.1— 

See Anatomical gift
Declaration of paternity, 13.8
Dental restorative materials, 5.48
Department of Health and Human Services (DHHS), 1.10, 

12.34, 12.35
Dependent adult abuse, 17.19 to 17.30

Photographs of, 17.28
Dependent child of juvenile court, 4.8, 6.4, 6.8, 8.7
Detailed notice of discharge, 12.2
Detention of patient

Endangered adult, 17.30
Tuberculosis patient, 12.12, 18.4

Developmentally disabled adults, 3.3
DHCS—See California Department of Health Care 

Services (DHCS)
Disability Rights California—See Protection and advocacy
Disappearance of patient

Notifying law enforcement officers, 16.23
Discharge of patient—See also Detention of patient

Aftercare plan, 12.8, 16.9
Against medical advice, 6.5
Child car seat information, 12.6
Considered a transfer under EMTALA, 12.27
Family caregiver, 12.1
Homeless patient, 12.12
Infant, 12.4
Law enforcement notification, 9.8
Mastectomy patient, 12.7
Maternity patient, 12.7, 13.16
Medication information, 12.4
Mental health patient, 12.8, 16.23
Minor patient, 12.4 to 12.6
Notice of discharge rights, 12.2
Patient needing emergency services, 12.22 to 12.35
Patient refuses to leave, 12.11
Temporary release, 12.19, 12.35 to 12.36, 15.19, 

15.25, 15.28
Tuberculosis patient, 12.12, 18.4

Discharge planning, 12.1 to 12.36
Disclosure of information—See Medical records, release 

of information from
Discount payment policy—See Financial assistance
Discrimination, 1.4, 5.52, 12.19, 12.24, 12.33, 14.11
Disposition of embryos, 5.47
Disposition of remains, 13.10, 14.19 to 14.22
DOJ—See California Department of Justice (DOJ)

Domestic abuse or violence, 17.31 to 17.32
Domestic partners, 1.4, 1.6, 1.11, 3.25, 4.3
Do not resuscitate order, 6.12 to 6.13, 6.23 to 6.25
Driver’s license, 8.2
Driving under the influence, 9.3 to 9.4
Drug abuse—See Alcohol or drug abuse
Drug orders—See also Psychotropic medications

Acute psychiatric facility, 7.6 to 7.8
Discharge medications, 12.4
General acute care hospital, 7.5 to 7.6
Severe chronic intractable pain, 5.48
Verbal orders, 7.3, 7.7

Drug substitutions, 5.43
DSS—See California Department of Social Services 

(DSS)
Duration of consent, 2.12
Duty to warn of dangerous psychiatric patient,  

16.18 to 16.20
Dying patients—See Terminally ill patients

E

Elder and dependent adult abuse, 8.12, 17.19 to 17.30
Photographs of, 8.12, 17.28

Electroconvulsive therapy
Agent may not consent to, 3.11
Consent to, 5.36 to 5.40
Conservator may not consent to, 3.17, 3.23
Minor may not consent to, 4.16

Electronic advance directives, 3.6
Electronic medical records, 7.18
Elements of informed consent, 2.6
Email consent, 2.15
Embryos—See Assisted reproduction procedures
Emergency contraception, 5.43
Emergency exception to consent requirement, 2.3 to 2.4, 

3.11
Emergency Medical Treatment and Labor Act 

(EMTALA)—See Transfer, patient
Emergency personnel, release of communicable disease 

information to, 18.10
Endangered adult, 17.30
End-of-life care options, 6.17 to 6.19
End of Life Option Act, 1.2, 6.28 to 6.40
Error, 7.11, 19.6, 19.11
Escape of patient—See Disappearance of patient
Estimate of patient’s bill, 11.11
Ethics committees, 6.22
Euthanasia—See End of Life Option Act
Evidentiary exam, 4.14, 17.7, 17.12



CHA         Consent Manual 2019

6        Index   
© C A L I F O R N I A  H O S P I T A L  A S S O C I A T I O N

Experimental treatment, 10.1 to 10.24
Cloning of humans, 10.23
Embryos, 5.47, 10.23
Institutional Review Board, 10.6 to 10.12
Minors, 10.9 to 10.10, 10.20
Oocyte retrieval, 10.23
Stem cell, 10.23
Who may consent, 3.17, 3.23, 10.18 to 10.21

F

Facsimile transmission
Of consent forms, 2.15

Fair pricing—See Financial Assistance
Family caregiver, 11.4, 12.1
Family members, 1.7, 16.6
Family notification, 1.7, 8.6, 12.1, 12.15, 15.16, 16.6
FDA—See Food and Drug Administration (FDA)
Fertility treatment—See Assisted reproduction 

procedures
Fetal death, 13.9, 14.6
Fetal ultrasound, 13.4
Filming patients—See Photography, consent to
Financial agreement—See Conditions of admission
Financial assistance, 11.11
Financial interest, 2.2, 2.5, 5.1
Financial responsibility of parents, 4.2, 4.16
Firearms—See Weapons
Font size on documents, 1.3, 1.7, 11.1
Footprints of newborn, 13.8
Forensic medical reports, 17.12, 17.27
Foster parent—See Minor patients, foster parents
Freedom of choice, 12.10
Funeral director, 13.10, 14.4, 14.22—See also Coroner

G

Generic drugs, 5.43
Genetic information, 1.4
Genetic testing newborn, 13.10
Google Glass, 8.14
Gravely disabled, 15.2 to 15.4, 15.7 to 15.36
Grievance procedure, 1.9, 16.3

Complaint about physician, 1.26
Discrimination complaint, 1.9
General patient, 1.26
Privacy complaint, 8.3
Requirement to have, 1.26

Guardianship—See also Conservatorship
AIDS/HIV, 5.4
Anatomical gift, 14.12
Conditions of admission, 11.5 to 11.6
Consent for minors, 4.4, 6.11, 6.16, 10.10, 10.20
Experimental treatment, 10.9 to 10.10,  

10.18 to 10.19
Leaving against medical advice, 6.5 to 6.6
Refusal of treatment, 6.19 to 6.20
Release of records

Minor, 4.4
Sterilization, 5.15

Guide dogs, 1.17
Guns—See Weapons

H

Habeas corpus, 15.18, 15.20, 15.22
Hair dryer, 20.4
Health Insurance Portability and Accountability Act 

(HIPAA) of 1996, 8.1—See also Medical record
Health plan notification, 12.28
Hearing impaired individuals, 1.13

Interpreter, 1.13
Hearing loss screening, consent for, 13.13
Heating pad, 20.4
Hemodialysis filters, consent to reuse, 5.22 to 5.24
Heritable or congenital disorders, 13.10
HIPAA—See Health Insurance Portability and 

Accountability Act (HIPAA) of 1996
Homeless children, 17.15
Homeless patient, discharge of, 12.12
HPV (Human papillomavirus), 5.26
Human experimentation—See Experimental treatment
Human Immunodeficiency Virus (HIV)

Confidentiality, 8.1
Consent to HIV test, 13.2
Deceased patients, 5.5
Lookback notification, 18.16
Mandatory counseling, 13.3
Minors, 4.14, 5.4
Notification of recipient of infected transfusion, 18.17
Pregnant women, 13.2
Prisoners, 5.5
Release of test results, 5.6 to 5.7, 8.1, 18.4 to 18.6
Reporting, 13.3, 18.4 to 18.6
Testing by health care provider, 5.3 to 5.10, 13.2

Without consent of patient, 5.6
Test results, 5.6 to 5.7, 8.1, 18.4 to 18.6

Human Papillomavirus (HPV)—See HPV
Hypodermic needles, 5.50
Hysterectomy, consent to, 5.17 to 5.19
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I

Identification of practitioners, 1.5, 2.11
Immigrations and customs enforcement, 9.7
Immune globulin, 13.14
Immunity

Abandoned newborn, 13.18 to 13.20
Advance directives, 3.15
Anatomical gifts, 14.19
Blood draw requested by law enforcement,  

9.3 to 9.5
Communicable disease testing after occupational 

exposure, 5.10
Detention of mental health patient awaiting transfer, 

15.33
Do not resuscitate, 6.13, 6.21
Emergency treatment, 2.4
End of Life Option Act, 6.39
Firearms in possession of psychiatric patients, 16.23
Health Care Decisions Law, 3.15
Immunizations, 5.28
Newborn abandonment, 13.18 to 13.20
Notification of family of mental health patient, 16.8
Photographing child abuse victim, 17.18
Photographing elder or dependent adult abuse 

victim, 17.28
POLST, 6.28
Prehospital do not resuscitate, 6.23 to 6.25
Providing access to abuse victim, 17.18, 17.27
Release of involuntary mental health patients, 15.6, 

15.13, 15.15, 15.19, 15.25, 15.27, 15.33
Reporting disorders characterized by lapses of 

consciousness, 18.10
Reporting neglected/abused patient transferred from 

a health facility, 17.31
Reporting patient, 12.34
Request regarding resuscitative measures, 6.13, 

6.21, 6.23 to 6.25, 6.28
Rescue team, 2.4
Safe surrender of newborn, 13.18 to 13.20
Transfer-related actions, 12.34, 15.33
Vaccines, 5.28

Immunizations—See Vaccines
Implantation of cells, tissues, organs—See Tissue
Implied consent to treatment—See Consent
Important message from Medicare, 12.2
Incident reports, 7.10, 19.1
Independent clinical review, 15.5
Infant—See Minor patients
Infant security policy, 13.4
Infertility—See Assisted reproduction procedures
Informed consent, 2.6 to 2.12, 5.1—See also Consent

Injury or neglect in transferred patient, 17.30 to 17.31
Inmates—See Prisoners
Institutional Review Board, 10.6 to 10.12
Insulin coma therapy—See Electroconvulsive therapy
Interdisciplinary team consent, 3.19 to 3.20
Interpreter, 1.19 to 1.26

Admission of minor to mental health facility, 15.6
Consent, 1.20
End of Life Option Act, 6.31
Experimental treatment, 10.24
Genetic testing, 13.12
Hearing impaired individuals, 1.13
Sign language, 1.13
Sterilization consent, 5.15

Interpretive Guidelines, 1.26
Interrogation—See Law enforcement officers
Intimate partner violence, 4.15
Investigational drugs and devices—See Experimental 

treatment, Safe Medical Devices Act
Involuntary treatment—See Mental health patients

J

Joint Commission, The
Advance directive policy, 1.1
Outcomes of care, 19.7
Periodic performance review, 19.6
Reporting outcome of care to patient, 19.7
Smoking policy, 20.6 to 20.8

Juvenile court—See Minor patients, Minors in custody of 
juvenile court

K

Knives—See Weapons

L

Laboratory test results, 5.6, 5.8, 7.4, 7.6, 7.8, 13.3,  
18.1 to 18.5, 18.7

Labor, inmates in, 13.5
Language or communication barriers, 1.19
Lanterman-Petris-Short Act, 3.16, 8.1, 8.6, 15.1,  

15.7 to 15.36
Lapses of consciousness, reporting of, 18.8
Law enforcement officers—See also Probation officer

Blood alcohol/drug testing, 9.3 to 9.5
Body cameras, 8.14
Child abuse reporting—See Child abuse
Child safety seat information, 12.6 to 12.7
Duty to notify of dangerous patient, 16.18 to 16.20
Elder and dependent adult abuse reporting—

See Elder and dependent adult abuse
Immigrations and Customs Enforcement, 9.7
Interrogation, 9.6
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Medical evaluation prior to incarceration, 9.5
Patient in custody of, 3.3, 9.3
Release of information to, 5.5, 9.1 to 9.10, 15.12, 

15.19, 16.23, 17.1 to 17.32
Reporting crimes, 17.1 to 17.32—See also Child 

abuse; Elder abuse; Dependent adult abuse
Temporary custody of minor, 13.17 to 13.18
Treatment requested by, 9.1 to 9.10
Warrant—See Warrant, warrantless search

Leaving hospital against medical advice, 1.3, 6.5 to 6.6, 
9.9, 12.12

Legal counsel—See Attorney
Length of stay

Mastectomy patient, 12.7
Maternity patient, 12.7, 13.16

Liens
Hospital, 11.12
Workers’ compensation, 11.13

Life support—See Refusal of treatment
Life-sustaining treatment—See Refusal of treatment
Limited English proficiency, 1.19
Living will—See Advance directives
Local health officer—See Public health officer
Lookback notification, 18.16

M

Malpractice, unconsented treatment as, 2.2
Marijuana, 5.52, 20.8 to 20.11
Marriage, common law, 4.14
Married minor—See Minor patients, married minor
Mastectomy patient, 12.7
Maternity patient

Bloodborne disease testing, 13.2
Breastfeeding information, 13.15
Consent for obstetric procedures, 13.5
Discharge of, 12.7, 13.16
Fetal death certificate, 14.6
HIV counseling, mandatory, 13.3
Immune globulin, 13.14
Inmate in labor, 13.5
Length of stay, 13.16
Maternal mental health, 13.16
Maternal substance abuse, 13.3 to 13.4,  

17.14 to 17.15
Maternal transmission of AIDS research, 10.22
Midwife, 13.1
Minor, 4.7, 4.14, 13.1, 17.13
Observer at childbirth, 8.16, 13.5, 20.5
Obstetrical care notice, 13.4
Research, 10.22

Stillbirth, 13.9
Substance abuse, 13.3 to 13.4, 17.14
Ultrasound, 13.4
VBAC, 13.1

Mature minor doctrine, 4.12
Mediation—See Arbitration
Medical Board of California, 1.27
Medical devices

Experimental, 10.1 to 10.24
Proposition 65, 5.49 to 5.50
Reporting injuries, 19.11
Restraints—See Restraints
Safe Medical Devices Act, 19.11 to 19.14
Tracking, 19.14

Medical errors, 19.6
Medical record

Alcohol or drug abuse patient, 8.1
Alteration of, 7.11
Amendment of, 7.11, 8.3
Completion of, 7.11
Confidentiality of Medical Information Act (CMIA), 8.1
Contents

Abuse forensic medical reports, 17.12, 17.27
Advance directive, 1.1
CT studies, 7.9
Diagnostic studies, 7.9
Emergency service, 7.8
Failure of physician to complete, 7.11
Family caregiver, 12.1
General acute care hospital, inpatient, 7.2 to 7.5
General acute care hospital, outpatient,  

7.5 to 7.6
Incident report, 19.1
Occupational and physical therapy, 7.9
Other services, 7.9
Psychiatric facility, 7.6 to 7.8
Respiratory therapy, 7.9

Correction, 7.11
Deceased patient, 14.2
Deletion of, 7.14 to 7.16
Destruction of, 7.14 to 7.16
Disposal of, 7.14 to 7.16
Electronic, 7.18
Inpatient, 7.2 to 7.5
Mental health patient, 7.6 to 7.8, 8.1
Minors—See Minor patients
Modifying, 7.11
Notice of Privacy Practices, 8.3
Organization of, 7.16
Outpatient, 7.5 to 7.6
Patient privacy rights, 8.3
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Patient Self-Determination Act, 1.1 to 1.3
Psychiatric patient—See Medical record, Mental 

health patient
Psychotherapy notes, 8.2
Radiation dose, 7.9
Release of—See Medical record, release of 

information from
Retention, 7.11 to 7.14
Security, 7.18
Storage, 7.16
Substance use disorder patient, 8.1
Telemedicine, 7.10
Transfer patient, 12.17, 12.19, 12.28
X-rays, 7.1

Medical record, release of information from, 8.1 to 8.18
Accounting of disclosures, 8.3
Aftercare plan, 12.8 to 12.9
Alcohol or drug abuse patient, 8.1
Ambulance companies, 18.10
Breach, 8.2
Child abuse—See Child abuse
Dependent adult abuse—See Elder and dependent 

adult abuse
Elder abuse—See Elder and dependent adult abuse
HIV test results, 8.1
Law enforcement officers, to, 9.1 to 9.10, 15.12, 

15.19
Marketing purposes, 8.12
Mental health patient, 16.6, 16.23
Minors’ records, 4.2
Patient, to the, 8.3
Transfer patient, 12.17, 12.19, 12.28

Medical screening exam, 12.26
Medical staff quality assurance, 19.1
Medicare, 11.7

Important message from, 12.2
Medication assisted treatment, 4.10
Medication errors, 19.11
Medications

Aftercare plan, 12.8 to 12.9
Antipsychotics—See Psychotropic medications
Consultation, 5.42 to 5.44
Discharge, 5.42, 12.4
Drug substitutes, 5.43
Drug used as a restraint, 1.11, 5.29
Emergency contraception, 5.43, 17.6
Opioids, 5.40
Outpatient, 5.42
Psychotropic—See Psychotropic medications

Mental health patient—See also Convulsive therapy; 
Psychosurgery; Psychotropic medications; Restraints
Adults, involuntary admission, 15.7 to 15.36
Adults, voluntary admission, 15.2
Advocacy programs, 16.10 to 16.17
Aftercare plan, 12.8 to 12.9
Conservator consent—See Conservatorship
Discharge of, 12.9, 12.29
Immunity for detaining—See Immunity
Involuntary outpatient treatment, 15.33 to 15.35
Medical record, release of—See Medical record, 

release of information from, Mental health 
patient

Minors, 4.8, 4.15, 15.4 to 15.7
Possession of weapon, 16.20 to 16.23
Psychiatric advance directives, 3.15
Psychiatric emergency medical condition, 12.26, 

12.29
Restraint—See Restraints
Seclusion—See Restraints

Mental health treatment, 3.11, 3.17, 3.23, 4.15,  
5.29 to 5.33, 15.1 to 15.36, 16.1 to 16.26

Mercury in vaccines, 5.28
Midwife, 13.1, 13.6, 13.13
Military advance directives, 3.7
Minimum necessary, 8.5
Minor patients

Abandoned minors, 4.8, 13.18 to 13.20— 
See also Safe surrender of newborns

Abortion, 5.21 to 5.22
Access to medical record of, 4.2
Acknowledgment of paternity, 13.8
Admission to psychiatric facility, 15.4 to 15.7
Adopted, 4.3, 4.7
AIDS, 4.14, 5.4
Alcohol or drug abuse, 4.16
Anatomical gift, 4.17, 14.12
Baby stalking, 13.5
Blood donation, 4.17
Body piercing, 4.17
Born-Alive Infants Protection Act, 6.19, 12.27
Capacity to consent, 4.12
Caregiver authorization affidavit, 4.5
Child abuse—See Child abuse
Child passenger restraint system, 12.6 to 12.7
Children of domestic partners, 4.3
Children of minor parents, 4.7
Child seats, 12.6 to 12.7
Communicable disease, 4.14
Consent, 4.1 to 4.18
Contraception, 4.14, 5.43
Deafness screening, consent for, 13.13
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Dependent child of juvenile court—See Dependent 
child of juvenile court

Disagreement with parents, 4.11
Discharge from hospital, 12.4 to 12.6, 12.6 to 12.7
Divorced minor, 4.14
Divorced parents, 4.3
Drug- or alcohol-related problems, 4.16
Emancipation, 4.12
Experimental treatment, 10.9 to 10.10, 10.20
Footprints of infant, 13.8
Foster parents, 4.9
Gravely disabled, 15.16
Guardian consent, 4.4
Hearing loss screening, consent for, 13.13
Homeless, 17.15
Infant security policy, 13.4
Intimate partner violence, 4.15
Married minor, 4.14
Medical record, 4.2
Medication assisted treatment, 4.10
Mental health treatment, 4.8, 4.15, 15.4 to 15.7
Minors born out of wedlock, 4.3
Minors in custody of juvenile court, 4.8, 5.33, 6.4, 

6.8
Minors in custody of law enforcement, 9.2
Minors in custody of probation officer, 4.9
Minors in custody of social worker, 4.9
Minors on active duty with U.S. armed forces, 4.14
Minors placed for adoption, 4.7
Newborn abandonment, 13.18 to 13.20
Newborn photography, 8.12
Nonabandoned minors, 4.8
Opioid use disorder, 4.10
Parental financial responsibility, 4.2
Parents unavailable, 4.8
Paternity declaration, 13.8
Peace officer temporary custody, 13.17 to 13.18
Photographs of—See Photographs, consent to
Piercing, 4.17
Pregnancy care, 4.14
Privacy rights, 8.7, 8.7 to 8.8
Pupils, 4.7
Rape victims, 4.14, 17.5 to 17.7
Refusal of genetic testing, 13.11
Refusal of prophylactic eye drops, 13.13
Refusal of treatment, 6.1, 6.3 to 6.5, 6.11, 6.16, 

6.19 to 6.20, 12.27, 13.13 to 13.14
Release from hospital, 12.4 to 12.6
Release of infants, 12.6 to 12.7
Research, 10.9 to 10.10, 10.20
Safe surrender of newborn, 13.18 to 13.20
Self-sufficient minors, 4.13

Sexual assault victims, 4.14, 17.5 to 17.7
Sexually transmitted disease—See Sexually 

transmitted disease
Shaken baby syndrome, 13.15
Substance abuse—See also Alcohol or drug abuse
Substance use disorder, 4.16
Sudden Infant Death Syndrome (SIDS), 13.14
Suffering from a communicable reportable disease, 

4.14
Temporary custody of infant, 13.17 to 13.18
Third-party consent, 4.5 to 4.7
Transfer, 12.5, 12.12 to 12.36
Withdrawal or withholding of life-sustaining 

treatment, 6.3, 6.7, 6.19, 12.27
With legal capacity to consent to medical treatment, 

4.11
Moore v. Regents of the University of California, 5.1, 11.5

N

Naloxone, 5.42
Name tags on hospital employees, 1.5
Narcan, 5.42
Neglect—See Child abuse; Elder and dependent adult 

abuse
Neural tube defects, reporting of, 13.12
Newborn—See Minor patients
Newborn abandonment—See Safe surrender of newborn
No code order—See Do not resuscitate order
Noncustodial parent, 4.3
Notary public, 3.5, 20.4
NOTICE Act, 12.9
Notice of discharge, 12.2
Notice of Financial Responsibility, 12.21
Notice of Privacy Practices, 1.11, 8.3, 11.6
Notification of family, 1.7, 12.1, 12.15, 15.16
Notification of health plan, 12.28

O

Observer of childbirth/medical procedure, 8.16, 13.5, 
20.5

Obstetrical care notice, 13.4
Occupational injuries, 18.18

Exposure to blood or bodily fluids, 5.5, 5.7 to 5.10, 
18.10

Pesticide injuries, 18.15
Release of records regarding, 18.15, 18.18

Office for Civil Rights (OCR), 1.8, 1.16, 8.3
Off-label drug use, 10.4
Oocyte retrieval, 10.23
Opioids, 4.10, 5.40
Opthalmic treatment, newborns, 13.13
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Organ donation—See Anatomical gift
Organs—See Tissue
Outcomes, informing patients, 19.7
Outpatient and discharge medications, consent to, 5.42, 

12.4
Outpatient involuntary treatment, 15.33 to 15.35
Outpatient service availability, notice of, 11.8
Ova—See Assisted reproduction procedures

P

PAHRA—See Patient Access to Health Records Act 
(PAHRA)

Pain, severe, 2.3, 5.48, 7.4, 7.8
Parkinson’s Disease registry, 18.14
Partial birth abortion, 5.20
Partner abuse, 17.31 to 17.32
Paternity, acknowledgment of, 13.8
Patient-authorized disclosures, 8.3
Patient consent—See Consent
Patient death—See Death
Patient records—See Medical record
Patient rights, 11.6, 16.1 to 16.26

Access to medical records, 8.2
Complaint, 1.26
Denial of, 16.4
Family caregiver, 12.1
Family notification, 1.7
Font size, 1.7
Mental health patient, 16.1 to 16.26
Pain patient, 5.48
Privacy, 8.1 to 8.18
Psychiatric patient, 16.1
Reuse of hemodialysis filters, 5.22
To refuse treatment, 1.3
Visitors, 1.4

Patient Safety Organization (PSO), 19.2
Patient safety plan, 19.4
Patient Self-Determination Act, 1.1 to 1.3, 11.7— 

See also Advance directives
Patient’s personal documents, 20.4
Patient’s property, 8.8, 11.2, 14.23, 20.1 to 20.3
Patient transfer—See Transfer, patient
Paul Gann Blood Safety Act, 5.2
Peace officers—See Law enforcement officers
Pelvic exam, 5.24, 5.50
Periodic performance review, 19.6
Pesticide injuries, 18.15
Pharmacy, 5.42 to 5.44, 19.11

Photograph, consent to, 8.9, 11.5
Child abuse, 17.18
Dependent or elder abuse, 17.28
Newborns, 8.12
Sexual assault suspect, 17.7

Physician
Agent of hospital, 2.10, 11.2
Complaint about, 1.26
Medical staff quality assurance, 19.1
Obligation to obtain consent, 2.9 to 2.10
Ownership notice, 11.7
Physician Orders for Life-Sustaining Treatment 

(POLST), 6.25 to 6.28, 12.17
Physician-patient privilege, 17.15
Psychotherapist-patient privilege, 17.15
Relationship to hospital, 2.10 to 2.11, 11.2
Transfer responsibilities, 3.12, 12.14, 12.27 to 12.31

Physician assistant, 1.6
Piercing, minors, 4.17
Police—See Law enforcement officers
POLST, 6.25 to 6.28, 12.17
Post-hospital caregiver, 12.1, 12.10
Post-hospital providers, 12.10

Freedom of choice of, 12.10
Power of attorney—See Advance directives
Prefrontal sonic treatment, 5.33, 5.36
Pregnancy—See Maternity patient
Prehospital do not resuscitate, 6.23
Prenatal care patient—See Maternity patient
Prisoners, 3.3, 9.2, 9.1 to 9.10—See also Law 

enforcement officers
Consent for prisoners who lack capacity, 3.3, 9.2
Discharge information and movement information to 

law enforcement officers, 9.8, 15.12, 15.19
Inmates in labor, 13.5
Interrogation by law enforcement officer, 9.6
Medical evaluation prior to incarceration, 9.5
Pregnant inmates, 13.5
Release of information, 9.1 to 9.10, 15.12, 15.19
Reporting crimes, 17.1 to 17.32
Shackles, 13.5
Sterilization, 5.17

Privacy breach—See Breach of privacy or security
Privacy officer, 8.4
Privacy right, 1.3, 1.11, 4.2, 4.16, 8.1 to 8.18, 17.1— 

See also Health Insurance Portability and 
Accountability Act (HIPAA) of 1996

Privacy rights of minors, 4.2, 4.16
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Privilege
Attorney-client, 19.1 to 19.3
Evidence Code 1157

Medical staff quality assurance, 19.1
Physician-patient, 17.15
Psychotherapist-patient, 17.15

Probation officer, 4.9
Pronouncement of death, 14.1
Property of patient

Conditions of admission form, 11.2
Deceased patient, 14.23 to 14.24
Disposition of, 14.23 to 14.24, 20.3
Electrical appliances, 20.4
Searching, 8.8
Valuables, 20.2

Proposition 65, 5.49 to 5.50, 20.8
Prostate cancer, 5.24 to 5.25
Prostate exam, 5.24 to 5.25
Protected health information (PHI)—See Health Insurance 

Portability and Accountability Act (HIPAA) of 1996
Use and disclosure

CMIA—See Confidentiality of Medical 
Information Act (CMIA)

LPS—See Lanterman-Petris-Short Act
Protection & Advocacy, Inc., 16.16
Protection and advocacy, 16.10 to 16.17
Psychiatric advance directives, 3.15 to 3.16
Psychosurgery, consent to, 5.33 to 5.36

Agent may not consent to, 3.11
Minor may not consent to, 4.16, 5.33

Psychotherapeutic drugs—See Psychotropic medications
Psychotherapist

Duty to warn, 16.18 to 16.20
Psychotherapist-patient privilege, 17.15

Psychotherapy notes, 8.2
Psychotropic medications, 4.8, 4.16, 5.29 to 5.33, 15.11

Involuntary outpatient treatment, 15.33 to 15.35
Involuntary patient, 5.31, 15.11
Minor, 4.8, 4.16, 5.33
Skilled nursing facility patient, 5.29 to 5.33
Voluntary patient, 5.29

Public administrator, 14.2
Public health officer, 12.12, 18.1, 19.17

Q

Quality assurance, 19.1

R

Rabies, 18.8
Radiation, 7.9, 19.15
Rape—See Sexual assault
Records, medical—See Medical record
Refusal of treatment, 6.1 to 6.40

Administration of approved prophylactic agent to 
eyes of newborn, 13.13

Administration of immune globulin, 13.14
Antipsychotic medication—See Psychotropic 

medications
Blood products, 6.4 to 6.5
Convulsive treatment, 5.35
Court authorization of treatment, 3.14, 3.21, 6.23
Documentation, 6.3, 6.21
Effects of anticipated refusal on admission policy, 

6.28
Electroconvulsive treatment, 5.35
Ethics committees, 6.22
Forms, 6.2
Incident report, 6.3
Incompetent patient, 6.10 to 6.11, 6.15 to 6.17
Infant, 6.19, 12.27
Leaving hospital against medical advice, 6.5 to 6.6, 

12.12
Life-sustaining treatment, adults, 6.1 to 6.40
Life-sustaining treatment, infants, 6.19 to 6.20, 

12.27, 13.9
Minor, 6.1, 6.3 to 6.5, 6.11, 6.16, 12.27, 13.13
Patient’s right, 6.1
Prophylactic eye drops, 13.13
Psychosurgery, 5.35
Psychotropic medications—See Psychotropic 

medications
Recommended procedure, 6.5
Right to, 6.1
Transfer, 12.15, 12.30
Vaccines, 5.27, 6.5
Withholding or withdrawing life-sustaining treatment, 

6.7 to 6.23
Registry for advance directives, 3.9
Registry for anatomical gifts, 14.9, 14.12
Registry for cancer cases, 18.13
Registry for Parkinson’s Disease cases, 18.14
Release of a minor from hospital, 12.4, 12.4 to 12.6
Release of information—See Medical record, release of 

information from
Release of side rails, 20.3
Religious beliefs, 2.13, 6.4, 14.7, 14.9
Reparation therapy, 16.8
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Reportable diseases, disclosure of, 18.1 to 18.5
Reporting

Adverse events, 19.7 to 19.11
Animal bites, 18.8
Assault and abuse, 17.1 to 17.32
Blood transfusion reactions, 19.14
Burn and smoke inhalation injuries, 18.16
Child abuse, 17.8 to 17.19
Chromosomal defects, 13.12
Communicable disease, 18.1 to 18.5
Convulsive therapy, 5.39
Crimes, 17.1 to 17.32
Death after restraint or seclusion, 14.3
Dependent adult abuse, 17.19 to 17.30
Discharge of minor, 12.4
Disclosure of medical information, 8.4
Disclosure of reportable diseases, 18.1 to 18.5
Diseases/conditions, 17.1 to 17.32, 18.1 to 18.18
Elder abuse, 17.19 to 17.30
HIV/AIDS, 13.3, 18.11
Lapse of consciousness, 18.8
Medical errors, 19.4, 19.11
Medication errors, 19.11
Minor discharge—See Reporting, Discharge of minor
Minor with sexually-related condition, 17.13
Neural tube defects, 13.12
Newborn genetic disorder, 13.10
Parkinson’s disease, 18.14
Psychosurgery, 5.36
Release of information, 18.1
Reyes syndrome, 18.14
Rhesus (Rh) hemolytic disease, 13.12
Ryan White CARE Act, 18.11
Safe Medical Devices Act, 19.11 to 19.14
Sexual assault/rape, 17.5, 17.9, 17.22
Smoke inhalation injuries, 18.16
Sterilization, 5.19
Transfer reports, 12.34
Transfer violations, 12.34
Transfusion reactions, 19.14
Tuberculosis, 18.4
Unusual occurrences, 19.17
Vaccines, adverse reactions, 18.15

Report to attorney, 19.1
Request for observer at childbirth/medical procedure, 

8.16, 13.5, 20.5
Request regarding resuscitative measures, 6.13, 6.21, 

6.23 to 6.25
Rescue team immunity, 2.4
Research—See Experimental treatment
Residential care facility for the elderly

Discharge planner, reporting requirement, 12.3
Residential shelter services, 4.15

Responsibilities—See Patient responsibilities
Restraints, 16.5, 20.3

Acute psychiatric facility, 1.11, 7.8
Death after, 14.3, 19.16
Drug as a restraint, 1.11
General acute care hospital, 1.11, 5.29
Reporting death after restraint or seclusion, 14.3, 

19.16
Seclusion, 1.11, 7.5, 7.8

Reyes syndrome, 18.14
Rhesus (Rh) hemolytic disease, 13.12
Riese v. St. Mary’s Hospital and Medical Center, 5.31
Rights—See Patient rights
Right to have family notified of admission, 1.7
Ryan White CARE Act, 18.11

S

Safe, fireproof, for patient valuables, 20.2
Safe Medical Devices Act, 19.11 to 19.14
Safe surrender of newborn, 13.18 to 13.20
School, injury or illness at, 4.7
Searching patients and belongings, 8.8
Seclusion, 16.5
Security, infant, 13.4
Security officer, 8.4
Security of medical information, 7.18
Self-sufficient minor, 4.13
Sentinel event, 19.6
Service animals, 1.17
Severe pain, 2.3, 7.4, 7.8, 12.25
Sexual assault, 4.14, 17.5 to 17.7, 17.9, 17.13— 

See also Abuse, elder and depended adult;  
Child abuse; Emergency contraception; Privilege
Adults, 17.6
Minors, 17.13
Records, 17.5, 17.6

Sexual assault treatment
Minors, 4.14

Sexually transmitted disease, 4.14, 17.13, 18.2,  
18.4 to 18.5

Sexual orientation change therapy, 16.8
Shackles—See Prisoners
Shaken baby syndrome, 13.15
Sheriff—See Law enforcement officers
Side rails, 20.3
Sign language interpreters, 1.13—See Interpreter
Silicon implants, consent to, 5.25
Smoke inhalation injuries, 18.16
Smoking in hospital, 20.6 to 20.8
Social Security numbers, 8.2, 13.7, 19.14
Social worker, 4.9
Specialized capabilities or facilities, 12.31
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Sperm—See Assisted reproduction procedures
Spousal abuse, 17.31 to 17.32
Spouse, 3.2, 3.8, 6.14, 6.16
Stepparents, 4.3, 4.5
Sterilization

Minor, 4.14
Sterilization, consent to, 5.10 to 5.17

Agent may not consent to, 3.11
Conservator consent to, 3.18, 3.23
Inmates, 5.17

Stillbirth, 13.9, 14.6
Strike, 19.17
Student, 4.7, 5.50, 11.5
Substance abuse records—See Alcohol or drug abuse
Substance use disorder patient—See Alcohol or drug 

abuse
Substance use disorder records—See Alcohol or drug 

abuse
Sudden Infant Death Syndrome (SIDS), 13.14
Suicide, assisted—See End of Life Option Act
Support person, 1.11, 17.6
Surrendered newborn, 13.18 to 13.20
Surrogate decision maker, 3.4, 6.14 to 6.17
Sympathy, statements of, 19.7
Syringes, 5.50

T

Tarasoff v. Regents of the University of California, 16.18
Telehealth—See Telemedicine
Telemedicine, 5.47

Consent, 5.47
Documentation, 7.10

Telephone Consumer Protection Act, 11.4
Telephone, e-mail, facsimile

Consent by, 2.14
Temporary absence, 12.19, 12.35 to 12.36
Terminally ill patients, 3.13, 6.7 to 6.40
Therapeutic privilege, 2.4
Third-party consent, 4.5 to 4.7
Tissue

Anatomical gift, 3.13, 14.9 to 14.19
Consent for transplant, 5.51, 14.13
Consent from living donor, 5.51, 14.11
Use for research or commercial purposes, 2.2, 2.9, 

5.1, 5.44 to 5.45, 10.1, 11.5

Transfer, patient, 12.12 to 12.36
Agreements, 12.17
Discrimination, 12.19, 12.24, 12.33
Emergency declared by DHHS, 12.35
Emergency patient, 12.22 to 12.35
Injury in, 17.30 to 17.31
Insurance status, 12.13, 12.20, 12.22, 12.28
Medical records, 12.17, 12.19, 12.28
Medical screening exam, 12.26
Neglect in, 17.30 to 17.31
Notifying family, 12.15
Obligations of receiving facility and physician, 12.17
Obligations of transferring facility and physician, 

12.14 to 12.17
Patient request, 12.13, 12.29
Psychiatric emergency medical condition, 12.26
Reporting violation to DHHS, 12.34
Specialized capabilities or facilities, 12.31
Summary, 12.17, 12.28
Temporary absence, 12.35 to 12.36
Transportation method, 12.15
Tuberculosis patient, 12.12

Transfusion—See Blood transfusions/products
Transfusion reaction, 19.14
Translator—See Interpreter
Transplant

Medical marijuana, 5.52
Transplatation—See Tissue
Treatment, consent for—See Consent
Truth in Lending Act, 11.3
Tubal ligation—See Sterilization
Tuberculosis

Detention of patients, 12.12, 18.4
Immunity for detention, 18.4
Reporting by laboratories, 18.4
Reporting to emergency personnel, 18.10
Reporting to local health officer, 18.4

Two-doctor consent, 2.11

U

Ultrasound, fetal, 13.4
Umbilical cord blood banking, 13.4
Unanticipated outcomes, 19.7
Unclaimed dead, 14.22
Unconscious patient, 1.7, 2.4, 5.50
Uniform Anatomical Gift Act, 14.2, 14.9 to 14.19
Uniform Determination of Death Act, 14.1
Unrepresented patient, 3.21
Unusual occurrences, 19.17
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V

Vaccines
Consent to, 5.26 to 5.29
Mercury in, 5.28
Refusal of, 5.27, 6.5
Reporting adverse reactions to, 18.15

Valuables belonging to patient
Conditions of admission form, 11.2
Deceased patient, 14.23
Live patient, 20.2

Vasectomy—See Sterilization
Vehicle code violations, 9.3 to 9.4
Verbal drug orders, 7.3, 7.7
Verification of identity, 8.5
Victims of crime, 9.6—See also Child abuse,  

See also Domestic abuse,  
See also Elder and dependent adult abuse

Videotaping patient—See Photography, consent to
Vision impaired individuals, 1.13
Visitors, 1.4, 1.6, 1.10, 1.11
Volunteers, 3.6

W

Ward of the court, 4.8
Warrant, 9.5, 13.17
Warrantless search, 9.5
Weapons

Psychiatric patients, prohibition against possession, 
16.20 to 16.23

Will and testament of patient, 14.12, 14.13, 14.20,  
20.4 to 20.5

Withholding or withdrawing life-sustaining treatment, 6.7 
to 6.23, 12.27—See also Refusal of treatment

Witnessing of patient signature, 2.14, 3.5, 20.4 to 20.5
Workers’ compensation—See also Occupational injuries

Lien, 11.13

X

X-rays
Consent to, 2.2, 4.10, 11.1, 17.12
Copies requested by patient, 7.1




